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Itult   for 
Iptdal  jury  in 
AOddlefei  and 
London,  muft 
be  fenred  dajr 
ureceding  ad^ 
Journment  day, 
nni  caufe  then 
marked  ai 
Ijpadal  jury  in 
■uffiha  a  bock* 


Notice  of  trial 
nay  btt  fivenf  la 
JLB.  for  the 
adjournment 
day  in  London, 
end  it  ia  fufii- . 
to  give  fuch  no- 
tice 8  dayi in 
country  caufea 
and  4  djyi  in 
town  caufea, 
before  theHrft 
Uttinga  after 
tarm« 


HILARY  TERM,  44  GEORGE  IIL  i8o4, 

IT  is  ordered  by  the  Right  Honourable  Lord  Ellen- 
BOROuoH,  C.  J.  &c.  that  in  future  no  caufe  be  tried 
by  a  Ipecial  jury  in  Middle/ex  or  London^  unlefs  the 
rule  tor  fuch  fpecial  jury  be  ferved,  and  the  caufe 
marked  in  the  Marlhal's  book  z%  a  fpecial  jury,  on  or 
before  the  day  preceding  the  adjournment  day  in 
Middlefeic  and  London  refpedtively. 

EASTER  TERM,  51  GEO.  IIL    1811. 

TT  is  ordered,  that  in  every  notice  of  trial  hereafter 
to  be  given  for  the  fittings  after  any  term  to  be 
holden  at  the  Guildhall  of  the  City  of  London^  it  fhall 
be  fpecified  whether  the  caufe  is  intended  to  be  tried 
at  the  firft  day  of  fuch  fittings,  or  at  the  adjournment 
day ;  and  that  in  every  cafe  in  which  fuch  notice  fhall 
fpecify  that  the  caufe  is  to  be  tried  at  the  adjournment 
day,  it  fhall  be  fufEcient  to  give  fuch  notice  eight  days 
before  the  firfl  day  of  the  fittings  after  term,  if  the  de- 
fendant or  defendants  refide  above  forty  miles  from 
the  faid  city  of  London,  and  four  days  before  the  faid 
firft  day,  if  the  defendant  or  defendants  refide  within 

that  diftance. 

BY  THE  COURT. 


The  fame  courfe  ia  directed  to 
be  purfuf d  in  C.  P.  by  R.  H. 
31  Geo.  3.  By  this  arran;je- 
menty  the  plaintiff  has  fix  days 
more  in  country  caufes,  and  four 

II 


days  more  in  town  cau fes,  to 
give  notice  of  trial  for  the  Lon» 
don  fittings,  than  he  had  by  tbo 
former  practice  of  the  court. 


^. 


CASES 

AHOU£D   AMD  DECIDED  AT 

NISI'    PRIUS 

IN  K.B. 

At  the  Sittings  after  Hilary  Term, 
49  George  III. 


rmST  SITTINGS  AFTER  TERM  AT  WESTMINSTER.        1809. 

Tucrdajy 

Beale  q.  t.  V.  Geale.  ^'^'  "^ 

A  mafter  work* 
T^-rfc'w  '    w-ii*  «•  r«i        t      1  •        n         1       ™*"  employs  in 

|\EBT  on  5  EIiz.  c.  4. 5  3 1  •   The  declarauon  Itated,  a  trade  within 

that  defendant,  while  he  ufed  and  exercifed  the  ^rfon'wh^had 

art,  myftery,  or  occupation  of  a  fawyer,  to  wit,   on,  "^^^Jl^l^^^,,^ 

&c,  didfet  one  Jofepb  Dean  on  certain  work  in  the  f aid  wndcr  a  parol 

art  J  myftery^  or  occupation^  and  did  continue  the  faid  teach  him  the 

J.  D,  fo  fet  on  fuch  work,  &c.  although  the  faid  J.  D.  fxderati i  of  a  * 

at  the  time  he  was  fo  fet  on  work  in  the  faid  art,  5;;trwi^tlr 

myftery,  or  occupation  ^  aforefaid,  and  employed  as  JJ"^'^**'^  ^^^J* 

aforefaid,  bad  not  been  brought  upy  or  ferved  therein  tictihip  wiihin 

^  ^       Q  ^  «#  ,j^g  meaning  of 

ftven  years  as  an  apprentice.  the  ftatute ;  and 

the  mafter  \% 
thereby  fubjeft 

The  only  witnefs  called  was  Jofepb  Dean,  who  p,^"J'2.'7 
fiated,  that  he  worked  with  the  defendant  as  a  fawyer  '»'>'•  "?«•«  ">• 

*  who  had  not 

during  the  time  mention^  in  the  declaration ;  that  till  ferved  therein 

Voii.II.  B  ^en    •&  apprcDticik 


CASES  AT  Nlst  PRIUS. 

then  he  wa$  quite  unacquainted  vith  this  bufinefs ; 
that  he  went  into  the  defendant's  fervice  for  the  pur- 
pofe  of  learning  it ;  that  he  had  agreed ,  to  give  the 
defendant  a  premium  for  teaching  him ;  but  that  in 
the  mean  time  he  was  himfelf  to  receive  from  the 
defendant  a  pound  a  week  for  his  labour. 

Marryaf  for  the  defendant  coritended,  that  Dean 
was  to  be  confidered  as  an  apprentice  while  working 
under  this  agreement.  There  was  nothing  in  the 
ftatute  to  prohibit  the  taking  of  apprentices,  or  to 
prevent  the  mafter.from  fetting  them  to  work  in  his 
trade.  But  th!s  was  clearly  a  contraft  of  apprentice- 
ftip,  although  not  by  indenture,  nor  for  the  term  of 
fcven  years.  The  validity  of  the  contraft  was  imma- 
terial, if  it  provided  that  the  one  party  fliould  teach 
and  tho  other  learn  fome  trade  or  bufinefs.  An  ap- 
prenticefliip,  though  not  for  feven  years,  conferred  a 
fettlement  under  the  poor  laws ;  and  a  contraft  of  this 
nature  fhould  more  particularly  be  recognized  as  an 
apprenticefhip,  where  a  penalty  was  fought  ^to  be  re- 
covered for  doing  what  was  beneficial  both  to  the 
individual  and  the  community. 

Lord  Ellenborough.  If  Dean  could  be  confi- 
dered  an  apprentice,  certainly  this  a6lion  cannot  be 
fupported.  He  may  have  been  an  apprentice  to  fotne 
piirpofes ;  but  within  the  meaiung  of  this  a£l,.I  thiqk 
he  was  a  workman  of  that  clals  whom  it  is  declared 
unlawful  to  employ.  There  is  no  inftrument  to  con- 
ftitute  the  relation  of  mafter  and  apprentice  between 
lum  and  the  defendant ;  there  is  no  evidence  of  any 

4  term 
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ttnn  bdng  fixed  upon  dazing  tvhich  he  was  to  coa* 

tinue  in  the  defendant's  ferrice ;  and  he  was  to  be 

paid  weekly  wages  from  the  moment  of  his  being  fet 

to  work  at  the  bufinefs.    The  defendant  therefore  is     .  Gxali. 

liable  to  a  penalty,  whatever  may  be  the  policy  of  th« 

ftatute  by  which  it  is  impofed. 

Verdid  for  the  plaintiC 

Carrow  and  Efpinajfe  for  the  plamtlff^ 

Marryat  for  the  defendant. 

(Attornieiy  Snwn  unA  EmfJ§n,'\ 
Fidi  Coward  v»  Maberley,  p^. 


*^m* 
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Feb.  14. 


was  an  aftion  on  the  cafe  for  fufpending  in»ntaionfoc 

A  .  ^  1   •      'rr^    1.       r    •        I.      J  •  fufpcndinga 


THIS 

a  lamp  before  plaintiflF's  houfe  in  the  day-time,  to  lamp  before 
denote  that  he  kept  a  broflieL  u>  denute'tha"iSE 

kept  a  brvthely 
tht  pariOi  iQ 

The  declaration  ftated,  that  at  the  time  of  the  griev.  ;;;rt!^*"fta!etVu 
ancc  com)>lained  of,  the  plaintiff  was  occupier  of  a  ^^*  ^'^ j^'J* 
certain  dweUinff-houfe  with  the  appurtenances,  ^/tr^/^,  ton  to  havt  beea 

^  -^  coinnaiticd,  it  !• 

hiv,  and  being  in  a  tertmn  public  Jbriet  called  Artillery  be  cooiidered  as 

irtnue  merely^ 
poc  at  UmI  ddcriptioB )  ud  it  it  immaterial  whetkcr  tiifrf  be  aay  f«eh  paciill  ia  cxiikenct» 

JB  •  Street^ 


jlFFBRIBS 
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1S09.         Street y  to  wit,  in  the  parijb  of  the  Old  Artillery  Ground 
in  the  cotmty  of  Middlefex^  in  which  he  carried  on  the 
bufinefs  of  a  carpenter,  and  a  great  part  of  which  he 
DwHcoMiE,    let  out  to  lodgers :  ye^  that  the  defendant,  intending 

to  caufe  it  to  be  ^  believed  that  he  kept  a  difordtrly 
houfe,  and  to  fiibjed  him  to  the  puniihment  provided 
I  for  that  offence,  unlawfully,  wantonly,  and  nialicioufly, 
without  any  reafonable  or  probable  caufe,  to  wit,  on 
the  23th  day  of  Auguft,  i  808,  in  the  parifh  aforefaid 
in  the  county  aforefaid^  put  up,  raifed,  and  erefted  in 
the  faid  public  ftreet  called  Artillery  Street,  to  wit,  in 
the  pariflo  aforefaid  in  the  county  aforefaidy  a  certain 
lamp  in  the  front  of  and  near  adjoining  to  the  faid 
il welling*  ho ufe  of  plaintiiF,  and  caufed  the  fame  to  be 
lighted  and  kept  liglited  and  burning  during  the  day- 
time for  a  long  fpace  of  time,  &c.  thereby  defignating 
the  faid  dwelling-houfe  of  plaintiff  as  a  bawdy  houfe, 
&c.  by  means  whereof  his  lodgers  left  him,  and  he  was 
injured  in  his  bufinefs. 

Garrow  for  the  defendant  infifted,  that  the  plaintiff 
muft  be  nonfuited,  as  there  was  no  fucj^  parifh  as  *^  the 
parifh  of  the  Old  Artillery  Ground.'' 

Parky  contra^  maintained,  that  whercrer  the  parifli 
was  menuoned,  it  was  by  way  of  venue,  not  of  local 
defcription,  and  that  it  was  the  fame  as  if  it  hafl  been 
laid  in  the  pariOi  of  St.  Mary  le  3ow  in  the  ward  of 
Cheap. 

Lord  Ellikborouoh  was  of  the  latter  o|»nion, 
h\it  faved  the  point ;  and  the  plaintiff  had  a  verdijft 
mUti  IS.  damages. 

Next 
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.    Next  term  a  rule  *  nifi  was  granted  to  fet  afic^e  the        i  ^09. 
verdid:  but  caufe  being  fhewn,  the  Court  uhani-     j^^l^^^ 
moufly  held,  that  the  parifh  mentioned  in  the  declara-  v. 

tion  muft  be  referred  tovenui^^in  the  fame  manner  as  ^^^^^^"■*' 
if  this  had  been  an  adion  for  a  libel ;  and  Grose,  J. 
faid,  it  might  be  coniidered  an  a£bion  for  libelling  the 
plaintiff  by  means  of  fufpending  a  IsMnp  before  his 
door.— /Jtt/(P  difcharged. 

Park  and  EJfina/p  for  the  plaintiff, 

Garrow  and  Bolland  for  the  defendant. 

[Atrornjesy  Jfaacs  an4  Pame/I  ] 


In  trefpafiF  quare  tlaujumf regit  ^ 
where  the  locus  in  quo  is  dated 
to  be  In  the  parijh  of  A,  it  is 
enough  if  A,  has  a  church  and 
overfeers of  its  own,  and  is  reputed 
a  parifh,  ahhough  perhaps  ftrif^ly 
fpeaking  it  may  be  only  a  hamlet. 


In  fuch  an  a6^ion  the  Court  will 
not  ti7  a  queftion  o^ parocbioTtty. 

PerLord£LLENB0ROUGH»C.J. 

Anon.  Hertford  Sum.Ajff'*  1809. 
Vide  Merfey  and  Invell  Navi- 
gation Co.  r.  Douglas,  2  £aft» 

437.- 


King,  Efq.  v.  Milsom* 


Wednefdayi 
Feb  15. 


TROVER  for  a  co  /.  Bank  of  England  note.  Poffeffion  i. 

•^  o  prini  facie  evi« 

oence  of  property 

The  plairitiflP's    cafe  was,    that   he  had  loft  the   ;^ft3'j*^^f 
note  front  his  pocket  in  the  ftreets;  and  that  the  Tiieretorc,m 

*  trovtrr  fora  bank 

■ot«y  it  is  r.ot  ^  prtroA  facie  cafe  tor  rhe  plaintifT,  to  prove,  that  the  note  belonged  ro.hiqri,  and  th-^t  the 
^cfcndanr  aftcrvardsconverttd  it.*  and  the  defendant  will  not  be  calkd  upon  to  fhevr  his  title  to  the 
IMf,wilbout  CTideBCcfiom  the  other  fide  ihat  be  got  poiTcAofi  ^f  it  mall  fide  or  without  coofiderati  ~ 


B3 


defendant. 


i  (SASES  at  KISI  PRIui. 

iBp5k^      defendant,  into  v^ofc  pofleiSon  it  foon  after  came,  wat 
V'^v—^   not  the  bond  fide  holder  of  it  for  a  valuable  confide. 
;^  .,,.  ration. 

The  fafts  proved  were,  that  on  the  i8th  of  July 
1 808,  the  note  was  in  the  pofleflion  of  the  plaintiff  as 
his  property ;  that  on  the  s  i  ft  of  the  fame  month  pay- 
ment of  it  was  flopped  at  the  Bank  of  England  by  his 
orders  ;  that  the  following  day  spi  advertifement  was 
inferted  in  a  newfpaper  taken  in  by  the  defendant, 
ftating  the  lofs  of  the  note,  and  mentioning  where  it 
(hould  be  carried  by  the  finder ;  that  it  was  brought 
into  the  Bank  on  the  29th  of  Auguft,  and  immediately 
n^ced  to  the  defendant,  who  keeps  a  public  houfe^ 
that  he  at  firft  faid  he  did  not  recollefl:  how  ^e  came 
by  it,  and  afterwards  affirmed  he  had  given  change 
for  it  about  a  month  ago  to  a  ftranger,  in  payment  of 
a  glafs  of  brandy  and  water ;  but  that  he  can  neither 
/  write  nor  read,  and  that  he  was  accuftopied  to  re- 
ceive notes  of  ec^ual  amount  in  the  courfe  of  liis  bu« 
finefs. 

Garrcrj)  for  the  plaintiff  infifted,  that  this  evidence 
rendered  it  incumbent  upon  the  defendant  to  fhew  his 
title  to  the  note.  To  fupport  an  aftion  of  trover,  it  wa5 
frimi  facie  enough  to  prove  that  the  article  in  quef- 
tion  had  been  the  property  of  the  plaintiff,  and  had  beea 
converted  by  the  defendant.  To  b^  fure,  the  defends 
imt  might  ftill  fhew  th^t  he  had  received  it  as  a  prefent 
from  the  plaintiff,  that  he  had  bought  it  in  market  overt 
from  a  ftrangeri  that  he  had  a  lien  upon  it,  or  that  in 
any  other  way  the  plaindf  had  apt  the  right  of  a£tioq 


HILARY  TERM,  49  GEORGE  ^11. 

vrbich  he  at  firft  appeared  to  have.  But  unleis  feme 
anfwer  were  given  to  the  cafe  of  property  in  the  plain- 
tiflfand  converfioiti  by  the  defendant,  the  plainfiffmuft 
always  recover.  Bills  of  exchange  and  promiffory  Milsom. 
notes  muft  be  governed  by  the  tame  rule  with  other 
property.  Merchants  and  tradefmen  could  have  as 
little  difficulty  in  (hewing  from  whom  and  upon  what 
confideration  they  received  a  50/.  bank-note,  as  if  the 
matter  in  queftion  were  a  horfe  or  a  piece  of  furniture 
of  that  value.  The  defendant  was  therefore  bound  to 
prove  his  title  to  this  note,  or  the  court  and  jury  muft 
prefuxne  that  he  got  poifeflion  of  it  maid  Jldej  and 
that  in  his  bands  it  ftill  remained  the  property  of  the 
plaimtiff*        '  < 

Lord  Ei'LEKBORouGH.  There  is  a  diftinftion  be- 
tween  negotiable  inftruments  and  common  chattelii. 
With  refpeft  *  to'  the  former,  pofleffion  is  primA  facie 
evidence  o^  property.  1  muft  prefume,  that  the  de« 
fendant,  when  poflefled  of  this  note,  was  a  bonijide 
holder  for  a  valuable  confideration.  It  lies  upon  you 
to  impeach  his  title.  You  might  have  thrown  fo  much 
fufpidon  upon  his  conduft  in  the  tranfadion,  as  to  have 
rendered  it  neceftary  for  him  to  prove  from  whom  he 
received  the  note,  and  what  confideration  he  gave  for 
it.  But  I  think  you  have  not  done  fo.  The  fufpicious 
drcumftances  detailed  by  the  witnefles  may  be  ac- 
counted for  from  the  defendant's  ignorance.  It  would 
greatly  impair  the  credit  /and  impede  the  circulation 
of  negotiable  inftruments,  if  perfpns  holding  them 
could^  without  ftrong  evidence  of  fraud,  be  com- 

B  4  pellcd 
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polled  by  any  prior  holder  to  difclole  the  manner  ixi 
which  they  received  them. 

Plaintiff  nonfuited. 

Garrow  and  Gifford  iot  the  plaintiff, 

JPark  and  Efpinajfe  for  the  defendant, 

[A^^ornies,  Turner  ami  Glynts,'] 


■^-p 


A  bank  note»  though  ftolen,  finder*    may   recover    upon   i| 

becomes  the  property  of   hini  againft  the  s|cceptor«  X^awfon  t* 

who  gives  valuable  confideration  Wefton^  4  Efp.  ^6  -—As  to  the 

for  it,    having  no  notice    nor  pecdiar  nature  of  the  property 

knovrledge  of  the  robbery.  Mil-  in  negotiable  fecuritiesy  fee  the 

krv.  Race,   i  Burr.  4J2.    So,  very  profound  and  comprehenfive 

although  xhp  lofer  of  a  bill  ad-  argument  of  Eras^  C.  J.  in  CoU 

vertizesit  in  the  newfpapers,  the  lins  t.  MartiB|  \  {tpC  H  ?^1, 

perfon  Wtio  afterwards  bond  Jiie  648. 
4i&ount8  it  for  the  frauduknt 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


Gainsford  v.  Grammar.  ThurMay, 

Feb.  i6« 

•/^OODS  fold  and  delivered.    Pleas,   the  general  >f.  having  a  de- 

^^  iffue,  and  the  ftatute  of  limitations.  S'b^fofe**!Jjf ' 

commences  unw 

The  goods  had  been  delivered  feven  or  eight  years  c.  his'aitomey, 

3go.     To  take  the  cafe  out  of  the  ftatute,  ^^^*f^u^?t^ 

\  A,  upon  the 

matteis  in  dif- 

Mr.  Walls ^  the  defendant's  attorney,  was  called,  ^"^"cebrrweeii 

'                                                                   •''                           ,     '  them.    C  cannot 

who  ftated,  that  about  a  year  and  a  half  agb,  he  carried  ^'e  examined  af 

^   •                      /«•              c               riri~                    y           i»  to  what  i?.  fa  id 

certain  propoutions  n-om  the  defendant  to  the  plain-  upon  the  occa- 

tiflF ;  there  was  not  then,  nor  for  feveral  months  after,  Srcor!ndeled'i* 

any  fuit  depending  between  the  parties ;   but  he  then  pnvNegedcom- 

J                        ,                                       .                             .  municalion  be- 

confidered  himfelf  as  ading  in  the  capacity  of  attorney  iween  attorney 

for  the  defendant,  and  he  had  iince  charged  for  his  what  c.  riid 

attendances  as  fuch. — g.  "  What  was  the  nature  of  tT^^r^fi,'^, 

the  propofitions  you  made  to  the  plaintiflF,  by  order  ^l^'^^l^^^l^^^ 

of  the  defen4ant  V^  ^\x^<^x  further 

■•  proof  of  o.bemf 

authorized  by 

fark  objedted,  that  whatever  the  witnefs  might  have  of  c.  b^ilig  hit 

been  inftruded  by  the  defendant  to  propofe  to  the  ""*'™'^* 
plaintiff  on  this  occafion  was  a  privileged  communica- 
tioa  between  attorney  and  client. 

m 

Carrcwy  contra^  cited  Cob  Jen  v.  Kendrick^  4  T.  R. 
431. .and Wiljmy.  Rajlall^  ^•ISi*  ^ flicw,  that  unlefi 

"the 
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the  witnefs  was  really  ading  as  attorney  to  the  party 
at  the  time,  he  was  bound  to  difclofe  what  paffed  be- 
tween them ;  and  contended,  that  Mr.  WdlU  was  not 
employed  on  this  occaiion  in  his  profei&onal  capacity, 
but  was  merely  in  the  fituation  of  a  fteward,  or  any 
other  confidential  agent,  whofe  teftimony  was  not 
privileged. 

Lord  Ellekborouoh.  I  fully  accede  to  the  doc- 
trine laid  down  in  Cobden  v.  Kendrick^  and  Wil/on  v. 
Kqftall^  which  is  no  more  than  this,  that  communica- 
tions by  the  party  to  the  witnefs,  whether  prior  or  fub- 
fequent  to  the  relation  of  client  and  attorney  fubfifting 
between  them,  are  not  privileged.  But  this  relation 
may  be  formed  before  the  commencement  of  any  fuit. 
The  attorney  may  be  retained,  and  confided  in  as  fuch, 
in  contemplation  of  a  fuit ;  and  ihail  it  be  iaid  that 
he  is  bound  to  difclofe  whatever  has  been  revealed  to 
tiim  previous  to  the  fuing  out  or  the  fervice  of  the 
writ  ?  It  is  clear  that  intbis  cale  Walls  was  employed 
as  an  attorney  when  he  was  direded  to  carry  thefe 
propofals  to  the  plaintiff. 

Garrow  then  propofcd  to  call  another  perfon  who 
was  prefent  at  the  converfation  between  the  plaintiff 
zndfValljy  to  ftate  what  the  latter  then  iaid^ 

Part  infifted,  that  k  was  firft  neceffary  to  prove 
that  fValls  had  authority  for  this  from  the  defendaat. 

Lord  EuLSNBORouGH.  It  has  bfien  proved  that 
he  WES  then  the  defei^dant's  attorney,  and  the  law  wiUs 

therefore 
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therefore  infer  that  he  had  authority  for  what  he^aid        1809. 
or  did  upon  this  occaiion*  \  ^t~  ■— ^ 

tr. 
It  appeared  that  fTalls  had  made  an  offer  from  the    ©"wnaL* 

defendant  of  28.  6d.  in  the  pounds  and  this  being  con- 
iidered  a  fuilicient  acknowledgn^nt  to  take  the  cafe  out 
<of  the  ftatute,  the  plaintiff  had  a  vcrdid  for  the  amount 
cf  his  demand* 

• 
Garraw  and  Marryat  for  the  plaintiff. 

jPark  for  &e  defendant. 

[Artorniei  Lanage  and  fValU.] 


■ '    I    ' 


Vidt  Robr«n  9.  Kesip»  5  Efp.  52.     ]3rard  v.  Ackerman^  ik* 
119.  Spcnccley^  v,  Schulenburgh|  7  Eaft.  357. 


Balls  v*  Wistwood.  *  ^»w«ay» 

U  SE  and  occupation.  •     . 


It  was  proved  that  the  defendant  entered  upon  the  i;  *«  jAion  for 

Hiemifes  in  queflion  (a  copvhold  tenement  of  the  ma-  lion,  where  the 

•  v  A  y  dcfendjnt  hai 

nor  of  Edmonton)  under  the  plaintiff,  to  whom  he  had  come  in  under 


paid  rent  till  within  the  laft  two  years,  and  that  he  ftUl  ;^„%'iJ^'|^, 
continues  in  poffeffion.  M;":!J>., 

Volefs  )>c  folemnly  renouofed  the  phiatiff'f  title  tl  the  tinei  «ad  commcncfd  1  frelh  holding  under 

J*  frarrm 
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J.  Warren  ftated  as  a  defence  to  the  adlion.  that 
about  two  years  ago  this  copyhold  tenement  had  been 
regularly  feized  as  forfeited  into  the  hands  of  the  lord 
of  the  nianor,  by  procefs  from  the  coiirt-baron,  and 
that  the  defendant  having  notice  from  the  fteward  to 
pay  the  rent  to  the  lord,  had  punftually  done  fo  ever 
fince. 

Lorfl  Ellunborough.  Did  you  by  any  formal 
ad  renounce    the  plain tifPs   title?    Did   you   dived 

yourfelf  of  the  pofleffion  you  obtained  under  the 
plaintiff,  and  commence  a  fre(h  holding  under  another 
perfon  ?   - 

J.  Warren  anfwered,  that  fuch  a  form  had  been 
thought  unneceffary ;  and  contended,  that  as  the  defen- 
dant did  not  difpute  the  plaintiff's  original  title  to  the 
premifes,  he  was  at  liberty  to  fhew  that  that  title  no 
longer  exifted. 

Lord  ELi.ENBoaouGH.  You  may  as  well  attempt 
^Jj  2h  aAST2.^^  move  a  roount^n.  You  cannot  controvert  the  con* 
l^'Z/iA.f^^-  tinuance,  pythe  title' bf  the  perfon  under  whofe  demife 
A  iuu^n  .^.c^YQu  continue  to  hold.  The  fecurity  of  landlords  would 
^  ^^l^^<^^^fiyt4^^e  infinitely  endangered  if  fuch  a  proceeding. were  per- 
^;^'^W^  ^  mitted.     Had  the  defendant,  upon  the  premifes  being 

feized  by  the  lord  of  the  manor,  difclaimed  holding  of 
the  plaintiff,  and  entered  afrefh  under  the  new  land- 
lord, we  might  now  enquire  into  the  validity  of  the  fei- 
zure,  and  confider  who  is  legally  entitled  to  the  pre- 
mifes^ but  the  fame  tenancy  continues  which  wa$ 

created 


^m<. 
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created  by  the  original  demife,  and  the  tenant  muft  ftill 
pay  rent  to  'the  lefTor  whofe  title  he  then  recog- 
nized. 

Verdid  for  the  plaintiflF. 

Park  and  Gafelce  for  the  plaintiff. 


*i 


<BoS>» 


.  iiarren  for  the  defendant. 


[Attornieiy  Duncm^  and  tymJtfin.Y 


But  in  ejeRment  by  landlord 
aprainft  tenant*  the  tenant  may 
ihew  that  the  landlord's  title  has 
expired  ;  although  he  cannot  be 
permittei^  to  prove  that  the  land- 
lord never  had  any  title.  Eng- 
land ex  d.  8ybum  ▼•   Slade,  4 

T.  R  682 

In  an  a£lion  for  ufeand  occu- 
pation, where  ihe  defendant  divi 
not  come  in  under  the  plaintiff, 
the  plaintiff  can  only  recover  rent 
from  the  time  he  has  had  the  le- 
gal eftate  in  him,  although  he 
may  have  had  the  equitable  eflate 
long  before.  Cobb  v.  Carpenter. 
Same  Day,  The  defendant  en* 
tered  upon  a  leafehold  cottage* 
under  J.  S  who  £bon  after  mort- 
gaged it  to  W.  S.*  and  in 
i8o5,  aifigned  the  equity  of  re- 
demption to  the  plaintiff.    On 


the  1 8th  of  July  MW.  S.af- 
figned  the  legal  eilate  in  the  pre- 
miles  to  the  plaintiff.  The  de- 
fendant continued  in  poffeflion 
till  the'  Michaelmas  follcwing, 
and  had  paid  no  rent  for  the  laA-* 
two  years.     It   was   contended 

that  although  a  perfon  having 
the  equitable cfl ate  only,  perhaps 
could  not  maintain  nfe  and  occu- 
pation witiiuut  piivity  of  con- 
tract, yet  the  plaintiff  being  now 
clothed  with  the  legal  eilate,  his 
title  would  have  reference  to  the 
time  when  the  equrty  of  redemp* 
tion  was  afllgned  to  bim«  fo  as  to 
entitle  him  to  two  years  rent. 
But  Lord  Ellrkborouok 
clearly  held>  that  he  could  only 
recover  rent  for  the  period  be- 
tween the  I  Sth  of  July  and  Mi- 
chaelmas day  180?.— His  lord- 

fhip 


J 


H 
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180^ 


(hip  likewife  ruled  in  the  fame 
caufey  that  the  defendant^  who 
juft  before  he  quitted  had  been 
diftrained  upon  by  the  ground 
landlord  for  feveral  years*  ground 
renty  amounting  to  a  much  larger' 
fum  than  was  due  to  the  plaintifF» 
could  only  fet  oiF  a  part  of  this 
inm  proportioned  to  the  peri«d 


during  which  the  plaintiff  had 
the  legal  eftatei  and  that  the 
fa£l  of  the  plaintiff  having 
brought  an  ejectment  for  the 
fame  premifes>  laying  a  demife 
on  the  1 8th  July  1808,  was  no 
bar  to  the  prelent  adtiouy  but 
was  only  matter  of  fpecial  applir 
cation  to  the  court. 


ADJOURNED  SITTINGS  IN  LONDON, 


Feb.  25. 

In  a  regular  exa- 
mination upon 
the  ^rt  dire^ 
before  the  cza- 
nioation  in 
•biefy  a  witnrfs 
fD&y  be  interro- 
gated af  to  the 
contents  of  writ- 
ten inflruments 
not  produced) 
but  this  cannot 
be  done  after  the 
examination  in 
chief,  although 
the  only  object 
of  the  queftions 
then  put  be  to 
flieWf  th^tthc 
vitnefs  is  inte- 
idUd» 


Howell  Widow  v.  Lock. 

A  CTION  on  a  builder's  bill. 

A  furvcyor  called  on  the  part  of  the  plaintiff  ftat^d, 
in  crofs  examination,  that  he  was  her  fon  in  law,  and 
that  {he  carried  on  the  bufinefs  for  the  benefit  of  her 
late  hu{band*s  eftate.     He  was  then  afked,  what  inte« 

reft  he  and  his  wife  took  under  the  will  of  the  de- 
ceafed? 

Park  for  the  plaintiff  objeflied  that  the 'will  itfclf 
.  Jhpuld  be  produced. 

Garrowj  contra,  infifted  that  he  had  a  right  to  put 
the  queftion,  as  this  was  to  be  confidered  an  examina* 
lion  upon  the  voire  din^ 

Lord 
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Lord  Ellenborough.  The  contents  of  written 
inftrumeiits  may  c^cainly  be  inquired  into  in  an  exa- 
mination upon  the  voire  dire;  but  if  there  is  to  be  fuch 
an  examination,  it  mud  take  place  in  its  due  order— > 
before  the  examination  in  chief.  If  at  any  time  it  ap« 
pears  incidentally  that  the  witnefs  is  interefted,  I  will 
ftrike  out  his  evidence  ;  but  in  crofs-cxamination  I  can- 
not allow  you  the  privileges  of  an  examination  upon  the 
voire  dire.     The  queftion  is  irregular. 


^5 


i8oj^. 


The  cau£e  was  afterwards  referred. 


Park  and  Comyn  for  the  plaintiff. 
Garrow  for  the  defendant. 


£AttorDiei,  Vsndtrevm  aad  StrMtt9Ti,'\ 


Vldt  tlie  Queen  v  Mufcot,  10  Mod.  193.  Turner  v.  Pcarte, 
f  T.  R.  719.  Botham  Y/.  Swinglers,  Peak.  Caf.  ai8.  x  £fp.  CaC 
164.  S.  C. 


Adderlet  v.  Cookson. 


Saturday, 
Feb.  25. 


A  SSUMPSrr  for  carrying  the  defendant  as  a  paffen-  There  is  no  im- 

ger  in  the  Devaynes  Eaft  Indiaman  from  Madras   \htx^^6fln^ 

to  England.  STo'Tnau'co... 

^iir)*t  fe.vicc  to  pay  the  captain  efa  company'!  (hipby  wliieh  be  retarns  to  England,  m'xe  thaa 
the  ref  uUU.n  fum  for  hii  ptflige,  although  it  may  have  been  ufual  to  pay  more. 

The 
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j9m.  "^bc  defendant  was  a  lieutenant  in  the  Compabj'f 

^^^-^^T"^    fcrvicc,  and  came  home  on  afick  certificate.     By  an 

jiDOERt         order  of  the  court  of  Direftors,  officers  of  this^'rank 

C00K80N.      coming  home  under  thefe  circumftances  are  to  pay 

1 000  rupees  and  no  more  "  for  their  paffage  and  ac- 

comraodauon  at  the  captain's  table.** 

/ 

The  defendant  paid  the  amount  of  this  fum  inEng- 
fifh  money  into  court ;  but  the  plaintiff  went  for  ^145 
m^-re. 

His  cafe  was,  that  for  the  regulation  price,  officers  « 
^  are  only  entitled  to  fwing  their  cots  in  ihcjleerage ; 
that  lieutenant  Cookfon  had  a  cabin  to  himfelfj  and 
that  the  fum  demanded  was  not  more  than  he  received 
from  others  who  enjoyed  the  fame  advantage ;  but  it 
appeared  that,  on  board  the  Dcvaynes  during  this 
voyage,  no  officers  did  flecp  in  the  fteerage ;  that  the 
cabin  occupied  by  the  defendant  would  have  remained 
empty,  or  been  filled  with  (lores  if  he  had  been  ex- 
cluded from  it ;  and  that  he  had  not  made  any  exprefs 
promife  Xp  pay  more  than  the  icoo  rupees. 

« 
LordELLENBORouGH.  The  order  fays  nothing^ 
about  fleeping  in  xh^Jlcerage.  Why  then  fliould  the 
officers  be  confined  to  that  part  of  the  fhip  ?  Had  any 
other  perfon  who  would  have  hired  this  cabin  been  ex- 
cluded from  k  by  the  defendant,  and  the  plaintiff's 
profits  had  been  thereby  diminifhed,  the  cafe  might 
have  been  different.  But  I  fee  nothing  to  raife  an  implied 

promift 


I . 
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promife  on  the  put  of  this  defendant  to  pay  beyond  the 
related  fum. 

Plaintiff  nonfuited. 


'7 


1809. 


Addbrlby 


V. 


COOKSON. 


Park  and  Richard/on  for  the  plaintiff. 
Garrow  for  the  defendant. 


[Attorniei  EmtuH  and  tVtffien.1 


FoRSTER  and  others,  n).  Clsments. 


Saturday, 
Feb.  15, 


ASSUMPSIT  for  money  paid.    Plea,  the  general 
iffue. 


This  a£tion  was  brought  by  Meffrs^  forfler^  Lubbocks 
and  Co.  bankers  in  London,  to  recover  the  fum  of 
/T.  1 00.  paid  by  them  to  the  holder  of  a  bill  of  ex« 
change,  accepted  by  the  defendant  payable  at  their 
banking  bou/e*  The  bill  was  drawn  by  one  Hanley, 
payable  to  his  own  order,  and  when  paid  by  the  plain- 
tiffs had  his  indorfement  upon  it. 

Paley,  (of  counfel  for  the  plaintiffs,)  at  firft  fatisfie^^ 
himfelf  with  proving  the  defendant's  hand-writing  to 
the  bill ;  that  it  was  paid  by  the  plaintiffs ;  and  that  the 
defendant  had  then  no  effects  in  their  bands. 


In  an  action  by 
bankers  to  re- 
cover the 
amount  of  a  bill 
of  exchange  ac- 
cepted by  the 
defeodanr  paj- 
ablr  at  their 
houfe,  and  pnid 
by  rhcm  after  it 
was  indorledf 
thryaie  bound 
to  prove  the  in- 
dorfement hj 
Ifte  p»yee,  as 
we}\  as  the  ac- 
ceptance by  the 
defembot. 


Vol.  II. 


Lord 
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Lord  ELLENBOROtTGH  faid  he  muft  go  farther, 
give  evidence  of  the  indorfement  by  Hanley,  to  whole 
order  the  bill  was  payable* 


V. 

Clbmemts. 


Faiey  coatendtd  ih^t  prtmd  fa^ie  the  handwriting 
mud  be  taken  to  be  Hanley's,  and  that  as  it  was  the 
cuflom  of  bankers  to  pay  a  bill  with  the  name  of  the 
payee  writt^  upon  the  back  of  it,  a  requfeft  from  the 
acceptor  muft  be  underftood  for  them  to  do  fo.  Whea 
this  bill  was  prefented  to  the  plaintiffs  for  payment,  it 
appeared  in  a  negotiable  (hape,  and  they  were  autho* 
nzed  to  pay  it  without  inquidng  into  the  title  of  the 
holder. 

Lord  Ellenborough.  If  the  acceptor  of  a  bill  of 
exchange  makes  it  payable  at  a  banker's,  he  requefts 
Ae  latter  to  pay  it  only  to  the  payee  or  his  order,  and 
not  to  any  perfon  who  prefents  it.  If  the  banker  pays 
it  without  afcertaining  the  indorfement  to  be  genuine, 
it  is  at  his  own  rifk.     The  name  ofJianley  upon  thi^ 

bill  may  be  forged  ;  in  which  cafe,  the  plaintifis  have 
paid  it  in  their  own  wrong* 

« 

Evidence  was  afterwards  given  of  an  acknowledg- 
ment by  the  defendant,  that  Hanley  had  indorfed  the 
bill;  and^the  plaintiffs  had  a  verdift  for  the  ^.  I  CO,  but 
without  intereft,  to  which  Lord  Ellenborough  faid  they 

^'had  ihewn  no  rights 

[Attornies  CfwtUr  and  Co.  and  Ki////f.] 


Vide  Cheap  v.  Harlcjj  cited  3  T«  R*  127.    Mead  v.  Yooii|> 
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1809, 


Elizabeth  Hcxham,  Spr.  ^.  Samu£l  Smith.       Monday^reb.a?. 


POLICY  of  infurance  upon  goods,  by  the  flup  Two  ^«  p"""^^  ^^^ 
Friends^  trom  London  to  Charlelton.  unde  pr.ccfs  of 

ment,  Ims  mid 

Plcsi,  the  general  iffue  to  all  except  l^io,  14. 6.  and  .'/"^d  "r"i,7 
Mtothatatcndcr.  tlZl^r 

''  '  '  Citufe in  tiie 

li|.iyor'»  Cour^ 

It  was  admitted  that  the  defendant  had  fubfcribed  the   w»»t» »"  «nf  y  «f 

,.  ^  11  iriit  i#*     fatisf  icrion,  is 

policy  for /[.1 00,  and  that  a  lois  had  happened  of  conciufivc cvi« 
i£y6.  14s.  6d.  per  cent.  The'^rfcord  is 

only  p*imA  facie 
evidcnCf  that 

As  a  difcharcje  for  £.1:6.  the  deferdant  put  in  the   «>^« *J<^'f  for 

?     .        ,        T  which  the  ac- 

record  of  a  caufe  m  the  Lord  IVJayor's  court,  wherein   tion  wa%  brought 
oncGeorge Baker  was  the  plaintiflF,  E/iza  Huxham  was  the    cVurt,  aiofc'  * 
defendant,  and  Samuel  Smith  the  garnifhee.     From  this   ^f'thc^ity.'*"'*''^ 
it  appeared,  that  upon  ^  judgment  of  quod  hahei^  Smith 
(the  now  defendant)  had  been  ordered  to  pay  ;^.56. 
of  the  monies  of  Mifs  Huxham  in  his  hands  to  Baker^ 
and  that  there  was  an  acknowledgment  of  fatisfa€lion 
regularly  entered. 

Park  objected  to  the  validity'of  the  attachment,  on 
a  fuggeftion  that  when  the  proceedings  were  inftituted 
in  the  mayor's  court,  the  policy  was,  and  had  ever  (incc 
remained  in  the  pofleflion  of  one  Price,  who  had  a  lien 
upon  it;  that  &7z//^  as  garnifhee,  being  in  collufion 
with  Baker ^  had  admitted  the  policy,  which  could  not 

C  a  otherwifc 


■V 


/ 


20  CASES  AT  NISI  PRIUS* 

otberwife  have  been  proved,  and  that  he  had  paid 
Baker  the  ^.56  before  final  judgment^  although  at  the 
V.  trial  a  cafe  had  been  referved  for  the  opinion  of  the 

Smith.       Recorder. 

Lord  Ellsnborough.  Suppofmg  thefe  fads  to  be 
true,  I  have  not  legal  organs  to  fee  them.  If  the  mo* 
ney  was  attached  in  the  defendant's  hands,  and  he 
paid  it  purfuant  to  the  judgment  of  a  court  of  compe- 
tent jurifdt<5Uoxi,  I  muft  fuppofe  omnia  rite  ada.  Sitting 
at  Nifi  Prius,  can  I  unravel  the  proceedings  before  the 
Recorder  of  London,  and  grant  a  new  trial  in  the  caufe 
which  he  has  decided?  I  mufl  give  credit  to  the  record 
which  is  produced.  ^ 

Park  contended  the  defendant  was  bound  to  prove 
that  Baker  had  a  debt  of  £.^6  due  to  him  from  Mifs 
Huxbarriy  which  arofe  within  the  city  of  London ;  and 
cited  Palmer  v.  Hooke,  i  Ld.  Raym.  727  as  an  autho- 
rity in  point. 

The  Common  Serjeant  (Knowlys)  pdnted  out  the 
hardfliip  to  which  this  would  expofe  the  garnifhee. 
According  to  the  mode  of  proceeding  in  the  Mayor's 
court,  upon  the  plaintiff's  affidavit  the  debt  was  ^en 
pro  confejfoy  and  Mifs  Huxham  had  an  eafy  remedy  if 
there  was  not  a  debt  to  this  amount  arifing  within  the 
city,  as  by  putting  in  bail  at  any  time  within  a  year  and 
a  day  after  final  judgment,  the  ^attachment  would  be 
diflblved.  Baker  muff  return  the  money  to  the  gar- 
nifhee,  and  (he  might  try  the  caule  before  the  Recor- 
dcr,  or  remove  it  into  any  of  the  courts  atWeft- 
minfter. 

3  Lord 
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Lord  Ellenborough.    I  think  the  judgment  is  ^   ^Bop* 

primd  facie  evidence  that  the  debt  sirofe  within  the!  Huxham 
city ;  but  this  being  a  record  of  an  inferior  court,  I  will  v. 

admit  the  defendant  to  prove  the  contrary.  ^'^"^ 

Awitnefs  dated  that  Mifs  Huxham  was  a  milliner  ,ir  a  merchant 

at  Charlefton,  and  had  ordered  goods  of  Baker,  a  (hop-  *^^tJtZp. 

keeper  in  Newgate  Street,  to  be  delivered  on  board  a  !^|,\^„\hf  cl"^ 

(hip  in  the  river  Thames;  that  they  were  fent  according  of  l  mdon,  10 

to  the  order;  but  whether  the  (hip  which  received  them  »  (hi^  lying 

then  Uy within  the  bounds  of  the  city,  the  witnefs  could  ^^^^cUyVlind' 

not  tell.  r*^%*?r''V' 

lends  ihem  from 
his  lh«p  to  be 

Lord  Ellenborough.    That  is  immaterial.  There  fuin?^  oflhe"'' 

was  a  delivery  as  foon  as  the  goods  were  put  in  a  oflbegllSd^'i^ 

courfe  of  conveyance.     The  debt  certainly  arofe  with-  MaywVcJuit** 

in  the  city,  and  might  be  fued  for  in  the  Mayor's  »«*<»«»>«  anfini 

J^  o  J  vithm  the  Qity, 

court. 

An  objedion  was  then  (larted  that  the  Chriftian 
name  of  the  plaintiff  in  this  fuit  was  Elizabeth y  while 
that  of  the  defendant  in  the  fuit  below  was  Eliza;  but 
upon  evidence  that  the  plaintiffs  attorney  had  called  her 
EUza^  Lord  Ellenborough  faid  it  was  enough  that  (he 
appeared  to  be  known  as  well  by  the  one  name  ^as  the 
other,  and  the  foreign  attachment  was  at  laft  allowed 
to  opers^e  as  payment  of  jC*3^* 


The  witnels  to  prove  the  tender  faid  he  offered  to 
pay  t^^.  90.  14.6d.to  the  plaintiff's  attorney,  but 
required  at  the  fame  time  to  have  a  receipt  in  full,  or 
Hm  the  policy  fliould  be  delivered  up  to  be  cancelled. 

C  3  This 
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This  was  held  to  be  InfufScient;  and  the  plaintiff  hid* 
a  verdld  for  the  lail  mentioned  fum. 

Park  and  Ricbardfon  for  the  plaiatiff* 

V 

Knowlys^  C  S.  for  the  defendant^ 

[Attomiei}  Sherwood  and  Rawlinfin.J 


tm 


8ee  the  cafes  upon  the  law  of  Foreign  ^/^tf rihim/ broogfat  togeiv 
thtt  by  Mr.  Serjeant  Williams,  x  Saund«  67  (i). 


TtefdiyiFebiSSf 


Although  a  fac- 
tor (ell  goods  ai 
m  piincipal,  yet 
if  before  they  are 
all  deli  vet  cd|  and 
|>efore  any  part 
of  them  is  paid 
for,  the  purch:ifer 

ttiey  belonged  to 
a  third  perfoit;  in 
an  action  by  the 
latter  for  tht 
price  of  theaif 
the  pur«harer 
eannoi  let  offt 
debt  due  to  him 
tem  the  factoff 


Moore  v.  Clementsok  and  others* 

* 

npHIS  was  an  a£lion  for  goods  fold  and  delivered* 

The  defendants  allowed  that  they  had  purchafed  and 
received  from  one  Greeny  fincc  deceafed, .  woollen 
cloths,  which  were  the  property  of  the  plaintiff,  a 
Yorkfliire  clothier,  to  the  value  of  ;^.6ooj  but  they 
contended  that  they  had  a  right  to  fet  off  agaii^  this, 
a  debt  due  to  them  from  Green^  who  had  died  infoN 
vent. 

Green  was  a  fador  and  warehoufeman  in  Buih  Lane, 
and  fold  the  goods  in  queftion  to  the  defendants  in  the 
months  of  February  and  March,  1807,  without  men* 
tioning  the  namis  of  any  principaL  Before  they  were 
all  delivered,  howeyer,  one  of  the  defendants  afked 
Green* s  clerk  "  whofe  goods  they  were**?  to  which  he 
anfwered^  ^*  Moon*!  ;  he  is  tbe  maoufa^ureri  and  you 
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^  may  like  to  have  them  of  him  when  Green  is  dead." 

The  bills  of  parcels  were  in  Greenes  own  name.     He 

was  employed  by  a  number  of  other  clothiers  in  the 

country  to  difpofe  of  their  goods  in  town ;  aud  it  was     Cjlemewt- 

known  to  the  defendants  that  he  was  in  the  habit  of 

ading  as  a  fadon     Green  ditd  in  May,  1 807,  indebted 

to  the  defendants  beyond  the  value  of  the  goods  ia 

i|i  queftion.  ' 

Garrow  contended  that  the  defendants  under  thefe 
orcumftanqes  bad  a  clear  right  of  fet-off.  They  had 
dealt  with  Green  as  a  principal,  and  the  plaintilF  having 
accredited  him  as  fuch  could  not  interpofe  to  didurb 
the  mutual  rights  fubfifting  between  the  parties.  The 
converfation'of  the  clerk  only  amounted  to  notice  that 
Moore  was  the  manufafturer ;  the  goods  might  fubfe- 
quently  have  become  Green's  own  property ;  and  at 
any  rate,  this  notice  came  too  late,  as  a  confiderabic 
part  of  the  goods  bad  been  previoufly  delivered. 

Park^  contra,  allowed  that  if  the  defendants  were  nei- 
dier  cxprefely  told,  nor  had  reafon  to  believe,  that  in 
this  tranfaflion  Green  afted  only  as  an  agent,  they  were 
endtled  to  the  fet-off  which  th^y  claimed ;  but  he  in- 
fided  that  what  the  clerk  faid  amounted  to  e^prefs  no- 
tice of  Moore  being  the  owner  of  the  goods,  and  that 
independently  of  this,  the  general  knowledge  which 
they  poflefled  of  Green  being  in  the  habit  of  acling  as  a 
fz&or  was  fuflicient  to  put  them  upon  their  guard,  and 
to  prevent  them  from  giving  him  credit  as  a  prin- 
€ips£l» 

C4  Lord 
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1809.  Lord  Ei.LBNBORouGH.     If    the    defendants  had 

merely  had  a  general  knowledge  of  Green  being  a  fac- 
tor, this  I  think  would,  not  be  enough  to  deprive  them 
of  the  privilege  they  derived  from  his  aftually  felling 
thefe  goods  as  a  principal .     A  man  who  is  in  the  habit 
of  felling  the  goods  of  others,  may  likewife  fell  goods 
of  his  own ;  and  where  he  fells  goods  as  a  principal  with 
the  fan£tion  of  the  real  owner,  the  purchafer  who  is  thus 
led  to  give  him  credit  (hall  on  no  account  afterwards  be 
deprived  of  his  fet-off  by  the  intervention  of  any  third 
perfon.     But  here,  there  was  exprefs  notice  to  the  pur- 
chafer before  the  contraft  was  completed,  that  Green 
in  this  particular  tranfadion  adted  only  as  a  fador. 
No  ftrefs  could  be  laid  upon  the  form  of  the  bill  of  par- 
cels ;  and  the  communication  by  the  clerk  was  amply 
fufficient  to  inform  the  defendant^;  of  the  true  relation 
in  which  the  parties  flood  to  each  other.     The  vendor, 
therefore  might  interfere  at  any  time  before  payment. 
The  defendants  might  have  paid  Green,  who  feems  to 
have  had  an  uncountermanded  authority  to  receive  the 
price  of  the  goods*     lliey  did  not  do  fo ;  and  as  this  is 
not  a  cafe  of  mutual  credit,  the  fet-off  cannot  be  at« 
lowed. 

Verdia  for  the  pbtintlff. 

Park  and  Puller  for  the  plaintiff. 

Garrow  for  the  defendants. 

[Attorniety  Barrtu  And  Sivain  ^  Co'y 
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Clbmkkti  and  others  v.  Goldikg  and  others.        Tacfday,FcUi8. 

THIS  was  an  adion  for  pirating  a  mufical  compofi-  a  muficai  conw 
pofilipn  pub* 
turn  called  "  Heigh'bo  r  The  declaration  ftated   iifl»ed  on  a  fm- 

that  the  plaintiffs  were  proprietors  of  a  certain  book,  jl*,  is'privi  ?ged 
bemg  a  nnifical  compofition,  air  and  melody,  known  » An^t.Ti^ii. 
by  thcnamcof  "jHf/;^*-*^/''  firft  printed  and  publiftied 
within  fourteen  years  now  laft  paft,  the  fame  being 
printed  and  publiihed  in  a  Jingle  Jheet  of  paper ; 
and  that  being  fuch  proprietors  they  printed 
and  publifted  for  fale  divers,  to.  wit,  1000  copies 
of  the  £ud  book,  each  of  Jvcb  copies  being  printed 
on  a  Jingle  Jbeet  of  paper ^  whereof  they  had  fold  500 
copies,  and  haid  the  remaining  500  in  their  hands  for 
fale ;  yet  that  the  defendants  wrongfully  printed,  pub- 
liihed, and  expofed  to  fale  a  great  number,  to  wit,  toco 
copies  of  the  laid  book,  eacb  rffucb  Iqfi  mentioned  copies 
being  printed  on  a  Jingle  Jheet  of  paper  ^  and  fold  divers  of 
the  faid  laft  mentioned  copies ;  whereby  the  plaintiffs 
were  prevented,  from  felling  the  copies  fo  remaining  in 
their  hands  as  aforefaid,  and  had  been  greatly  injured 
in  their  copyright  in  the  faid  book.  In  the  2d  count 
the  fong  was  denominated  a  writing  inftead  of  a  book. 
— ^Plea,  the  general  Iffue. 

The  compofition  in  queftion  was  a  fong  in  an  Opera 
called  **  Two  Faces  under  a  Hood^'  the  mufic  of  which 
was  compofed  by  Mr.  Schield,  and  fold  by  him  on  the 
1 2th  December  1807,  to  the  plaintiffs.  They  imme- 
diately publiihed  the  whole  in  a  body;  and  as 
•'  Heigb^bo  /*'  proved  a  very  popular  air,  they  foon 

after 
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i8q9.  after  brought  out  this  by  itfelf  on  a  fingle  flieet,  in  the 
manner  ftatcd  in  the  declaration.  Under  a  conception 
which  generally  prevailed  among  mufic  fclleis,  that  by 
CoLDiNG.  fo  doing,  the  plaintiffs  had  loft  their  exclufive  property 
in  this  air,  the  defendants  likewife  publiflied  an  edition 
of  it  in  the  fame  form,  which  had  a  confiderable  fale. 
The  defendants  had  reprinted  the  original  words  which 
were  from  the  pen  of  Mr.  T.  Dibdin ;  but  it  was  the 
piracy  of  the  mufic  only  whi(:b  the  plaintiffs  complained 
of  as  an  injury. 

Scarlett  J  for  the  plaintiffs,  contended  that  this  mu« 
fical  compofition  was  clearly  proteded  as  a  book  by 
8  An.  c«  1 9*  The  legiffature  by  the  word  book  could 
not  be  confidered  as  meaning  only  a  number  of  printed 
fteets  bound  up  together,  fince  they  talked  in  I'ec  2. 
of  a  literary  compofition  as  a  book  before  it  was  printed 
at  all.  Although  in  fome  diftionaries  a  book  is  defined 
to  be  a  volume,  or  a  literary  compofition  of  fuf^cient 
length  to  make  a  volume,  according  to  its  original 
meaning,  it  fignifies  any  writing,  without  reference  to 
iize  or  form;  and  it  is  fo  ufed  by  the  moil  celebrated 
•  authors.  Thus,  in  Shakefpeare's  Henry  IV.  book  {dj 
ftands  for  the  indenture  or  inftrument,  by  which  Mor- 
timer j  Glendower  and  Hotfpur  agreed  to  divide  Ehg« 
land  between  them;  and  the  commentators  upon  that 


• 

(tf)JKfor//*B7t}iattHnewiIlour  caDed    €m  hukntun  triparlko^ 

h^if  I  tkinkt  be  drawn.''    Heik»  N.  Thii  is  the  £ini9  fceae  in 

IV»  Part  I.  Aft  III.  Scene  I.  mhioh-moif^  il  ttCed  for  uiUrd 

The  ioftniment  is  a  little  before  part. 

paffage 
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pailage  point  out  various  other  inftances  in  ivrhlch 
the  word  is  employed  in  the  famefenfe. — In  adions 
upon  this  (latute,  compofitlons  of  a  fingle  (heet  have  «« 

frequcTitly  been  confidered  as  within  its  protec-  Gowwa. 
tion.  In  Storace  v.  Longman  («),  before  Lord  Ken- 
yon,  which  was  an  aftion  for  pirating  an  Italian  air 
pui>li(hed  upon  one  iheet,  the  objedion  now  relied 
upon  was  not  thought  of,  and  the  plaintiff  recovered* 
So  another  adion  was  brbpght  foon  after,  with  the 
fcime  fuccefs,  for  pirating  the  popular  melody,  ^,  Hope 
told  a  fiaitering  Tale^^  which  was  printed  m  the  fame 
iatm.  In  Hime  'd.  Dale  (b) ,  before  Lord  EUenborou^, 

the 


(a)  Storaci  V,  Longman*     Sit-  tion  could  interfere  with  the  pub** 

Iwx*  after  M.T.  17S8.      The  lie  right. 

dedanition  ftated  that  the  plaia-  {b)    H'me  v.  Bale*     Siilh^ 

faS  waft  compofer  of  a  mufical  afier  M,T»  1803. 

air,  tvneand  Witting,  and  that  it  This  wat  an  a6Uon  for  pinu 

was  reprinted  by  the  defendant  ting  the  wor^  of  a  fong  called 

within  the  14  years  limited  by  **  Ahraham  Ntwhndy*  publifted 

the  a^t   &c.    Erjkine  for  the  on  a  fingle  (heet  of  paper.  Lord 

defendant  examined  the    plain-  Ellbnborough  was  inclined  to 

tiff's  filler^   to    (hew  that   the  think  that  fuch  a   publicatiMt 

fong  was  compofed  to  be  fung  was  not  proted^edby  8  An.c.  19, 

by  her   at  the   Italian  Opera,  as  the  word  haol  not  only  meant 

and   that  aQ   compofitions    fo  in  common  acceptation  a  plo* 

performed    went    the   property  rality  of  Sheets,  but  is  decidedly 

of  the  houfe^  not  of  the  com*  ufed  in  this  fenfein  one  cliule  oC 

pofer.       Lord    Ken  yon    faid,  theftatute  itfelf.     H^  therefoiw 

that   this    defence    could    not  nonfuited  the  plaintiff^  but  re* 

be  fappottedi  that  Ithe  (tatute  fenred  the  point  for  theopinio^ 

wfts  the  property  Ifl  the  author,  of  the  courts 

piad  thtt  no  foch  private  regain*  Mffflm  lor  the  plaintiff  moved 

neU 
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the  point  was  made,  and  his  lordfliip  nonfuited  the 
plaintiff;  but  the  court  of  K.  B*  afterwards  fet  the  non* 
fuit  afide,  and  ordered  a  new  trial. 

Garrow 


next  term  for  a  rule  to  (hew  caufe 
why  the  nonfuit  (hould  not  be 
fet  afide.  He  contended  that 
the  legiflature  could  never  have 
meant  tcnnake  the  operation  of 
the  ftatute  depend  upon  the  type 
in  which  any  compofition  it 
printed,  or  the  form  in  which  it 
ii  bound  up.  This  fong  might 
eafily  have  been  extended  over 
feveral  (heets  and  rendered  a  duo- 
decimo   vohime.      In  Baci  v. 

t 

Lmtgman,  Cowp.  6i3»  it  was  de- 
cided that  mufic  is  within  the 
aftf  and  mufical  compofitions 
moft  generally  appear  in  this 
fugitive  form.  [Lord  Ellen- 
borough,  In  the  cafe  dted, 
the  mufical  compofition  wai« 
a  fonata,  and  a  fonata  may  be 
a  book.]  It  never  occur- 
red to  the  Lord  Chancdk>r 
who  directed  the  ifliie,  or  to 
Lord  Mansfield^  or  any  of  the 
judges  who  decided  the  cafe^  that 
the  form  of  the  publication  coidd 
make  any  differences  and  there- 
fore it  is  not  dated.  If  a  differ- 
ent oonftmAion  were  put  upon 
the  afty  many  produ&ions  of  the 
greateft  geniusy  both  in  prole 


and  verfe,  would  be  excluded 
from  its  benefits.  But,  might  the 
papers  of  the  SptSatwr^  or  Grafs 
EUgy  in  a  country  Churcb-yarJ, 
have  been  pirated  as  foon  as  they 
were  publiflied,  becaufe  they 
were  firft  g^iven  to  the  world  on 
fingle  (heets?  The  voluoiinous 
extent  of  a  produ^on  cannot  in 
an  enlightened  country  be  the 
fole  title  to  the  guardianfiiip  the 
author  receives  from  the  bw. 
Every  man  knows  that  the  ma- 
thematical and  aftronomical  cal- 
culations which  will  inckfe  the 
ftudent  during  a  long  life  in  his 
cabinetf  are  frequently  reduced 
to  the  compafs  of  a  few  lines ; 
and  is  all  this  profundity  of  men* 
tal  abftradion  on  which  the  fe- 
cunty  and  happinefs  of  the  fpe- 
des  in  every  part  of  the  globe 
depend  to  be  exduded  fr»m  the 
proteftioa  of  Britiih  jurifpru- 
^ce?  But  there  is  nothing  in 
the  word  Booi  to  require  that  it 
(hall  confift  of  feveral  iheett 
bound  in  lemther,  or  ftitche^  ip  a 
marble  cover.  £o§i  is  evidently 
the  Saxon  bOTt  and  the  latter 
term  is  finom  the  ifub'tree,  the 

rind 
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Garrnv  for  the  defendant  faid,  that  in  Hime  v.  Dale 
the  Judges  of  K.  B.  had  not  given  any  exprefs  opi* 

nion, 
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rind  of  which  fupplied  the  place 
of  paper  to  our  German  aacef- 
ton.     The  Latin  word  Rher  is 
of  a  fimilar  etymology,  mean- 
ing origioaily  only  the  bark  of  a 
tree,      ^ooi  may  therefore  be 
applied  to  any  writing;  and  it 
bat  often  been  fo  ufed  in  the  Eng- 
li(h  langi^ge.    Sometimes  the 
mod  hiioible  and  familiar  illuf- 
tration  is  the    moft    fortunate. 
The  Lorn  bwol,  fo  formidable  to 
infant  years,  confifts  of  one  fmall 
page  proteded  by  an  aninud  pre- 
paration,  and  in  this  (late  it  has 
nniverfally  received  the  appella- 
tion of  a  hooL     So  in  legd  pro* 
ceediDgSy  the  copy  of  the  plead- 
ings after  iflue  joined,  whether 
it  be  long  or  (hort,  is  called  the 
paper  hool  or  the  demurrer  hoot* 
In  the  Court  of  Exchequer,  a 
roll  was  antiently  denominated  a 
hookf  and  fo  continues  in  fome 
inftances  to  this  day.     An  oath 
as  old  as  the  time  of  Edward  I. 
runs  in  this  form :  **  And  you 
ihall  deliver  into  the  Court  of 
Ex  chequer  a  book  fairly  written, 
&c."     But  the  book  delivered 
into  court  in  fulfilment  of  this 
oath  has  always  been  a  roU  of 
parchment«-^/?tfAr  nlfi  granted. 


In  Eaflcr  Term  following, 
Garros  was  proceeding  to  (hew 
caufe  againft  the  rule,  when  Lord 
Ellenborough  faid,  the  quef- 
tion  was  of  fo  much  confequencc, 
that  the  court  were  of  opinio^ 
the  matter  (hould  be  reconfide^- 
ed,  and  then,  by  a  fpedal  verdid, 
it  might  be  afctrtained,  whether 
the  piece  was  a  book  within  the 
meaning  of  the  legidature, 

Garrow,  without  arguing  that 
point  then,  begged  to  draw  their 
lord(hips  attention  to  the  libel- 
lous nature  of  the  fong,  and  con- 
tended it  was  of  fuch  a  defcrlp* 
tion  that  it  could  not  receive  the 
prote^ion  of  the  law  in  whatever 
(hape  it  had  appeared.     It  pro- 
fefTed  to  be  a  panegyric  upon 
money ;  but  was  in  reality  a  grofs 
and  nef&rious  libel  upon  the  fo- 
lemn  admiaiftration  of    Britifh 
juftice.    The  objefl  of  this  com* 
pofition  was,  not  to  fatirize  folly 
or  to  raife  the  fmile  of  innocent 
mirth,  but  being  fung   in  the 
flreets  of  the  capital,  to  excite 
the  indignation  of  the  people 
againft  the  facred  minifters  of  the 
law,  and  the  awful  duties  they 
were  appointed  to  perform.  *The 
mifchtevous  tendency  of  the  pro- 

dudtion 
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mon,  and  had  ordered  a  new  trial  that  the  fa£ts  might 
be  more  diftindly  found,  and  a  queftion  of  fuch  im- 
portance ttiight  receive  the  moft  folemn  determination* 
He  therefore  propofed  that  a  cafe  fhould  now  be  made 
for  the  Opinion  of  the  court* 


Lord  Ejllenborgugh*  I  do  not  atprefent  fee  why  a 
conipoiition  printed  upon  afingle  fheet3iould  not  be  en- 
titled to  the  privileges  of  the  ftatute.  We  fay  *^  Sit  liber 
Indexy^vnthout  referring  to  a  volume  either  printed  ot 
written.  I  was  at  firft  ftartled  at  a  fingle  fhect  of  pa- 
per bemg  called  a  book;  but  I  was  afterwards  difpofed 
to  thinks  that  it  might  be  fo  confidered  within  the 
meaning  of  this  a£t  of  parliament ;  and  when  the  mat« 


\ 


dufUon  would  fufficiently  appear 
from  the  following  (lanza ;  after 
hearing  which^  the  court  would 
fa]f  whether  the  nonfuit  ought  to 
be  difturbed. 

The  woitd  is  inclined 
To  think  Ju  stice  blind) 
Yet  what  of  all  that  ? 
She' will  blink  like  a  bat 
At  the  fight  of  friend  jihra* 
ham  Ne^Jand ! 
Oh !  Abraham  Newlandl  Magical 
Mraham  Netvland! 
Tho'  Juftice  'tis  known 
Can  fee  thro*  a  mill  ilone. 
She  can't  fee  through  Abra* 
bam  Newland! 
.Xord  £lleni;orouoh.     If 
the  compofitioa  appeared  on  the 


face  of  it  to  be  a  libel  fo  grofsas 
to  affedl  the  public  morals,  I 
fliould  advife  the  jury  to  gire  no 
damages «  I  know  the  Court  of 
Chancery  on  fuch  an  occaiion 
would  grant  no  injunction.  But 
I  think  the  prefeot  cafe  is  not  to 
be  confidered  one  of  that  kind. 

Laivrence,  J.  The  argument 
ufed  by  Mr.  Garrow  on  this  fu- 
gitive piece  as  being  a  libel,  wou^d 
as  forcibly  apply  to  The  Beggar  t^ 
Opera^  where  the  language  and 
allufions  are  fufficiently  deroga* 
toryto  the  adminiftration  of  pub<^ 
lie  juftice. 

It'he  rule  was  made  abfolute ; 
but  the  caufe  was' not  again  far» 
ried  down  to  trial. 


mm 


In  the  cnfuiDg  term  G arrow  moved  for  a  rule  ta 
flicw  caufe  wliy  the  verdid  fhould  not  be  fet  afide  and 
a  new  trial  granted.  He  argued  that  in  conftruing 
this  and  every  other  zGt  of  parliament,  the  language 
nuft  be  underftood  in  its  ufuai  and  popular  accepta- 
tkmZ'  but  any  common  perfon  would  flare  if  he  heard 
a  lo€|fe  Hheet  of  paper  denominated  a  book.  A  book 
was.  defined  by  lexicographers^  and  was  univerfally 
ufed  lo.fignifyy  a  volume,  written  or  printed,  confiding 
€xf  (eyer^  iheets  bound  up  together.  It  was  exprefsly 
lb  ufed  by  the  legiflature  in  this  very  a£t  of  parliament, 
which  proiddcs,  ^^  that  if  any  perfon  fhall  print,  reprint, 
fell  or  import  any  book,  without  the  confent  of  the  pro- 
prietor firft  had  and  obtained,  fuch  offender  or  offen* 
ders  fhall  forfeit  fuch  book  or  books,  and  all  and  every 
Jbeet  orjbeets  being  part  of  fuch  book  or  books  ^  to  the  pro- 
prietor or  proprietors  of  the  copy  thereof.*'  .Thus  the 
ftatute  beft  explained  itfelf,  and  book  muft  be  taken  in 
the  fame  fenfe  throughout  the  whole.  There  might  be 
a  good  reafon  why  the  legiflature  fhould  leave  epheme* 
lal  produdions  appearing  upon  a  fingle  fheet  as  thej 
Hood  at  conuuon  law.    Authors  of  real  merit  very 

rarely 
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tcr'came  before  the  court,  the  other  judges  inglined  to 
the  fame  opinion.  Therefore,  without  putting  the  par- 
ties to  the  expence  of  a  fpecial  cafe,  which  may  be  un- 
nejefTsry,  I  will  direft  the  jury  to  fmd  for  the  plam-  Golmn 
tiff,  and  leave  you  to  move  the  court,  if  on  confidera- 
tion,  you  think  you  can  fuflain  your  objefUon. 

Verdift  for  the  plaintiff. 


Clsmbnti 
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rarely  gave  their  works  to  the  world  in  this  fugitive 
form;  there  was  no  abfolutcneceffity  for  their  ever 
doing  fo ;  and  the  traih  which  dailv  appeared  on  a 
GoLpiNc.  loofe  fheet  deferved  no  extraordinary  proteftion  or 
encouragement.  But  if  the  doftrine  contended  for  on 
the  other  fide  were  to  prevail,  the  courts  would  foon 
have  to  try  adions  for  pirating  the  fubftance  of  a  hand- 
bill, or  a  piece  of  intelligence  from  a  newfpaper. 

The  Judges  feemed  unanimoufly  of  opinion  that  it 
could  not  depend  upon  the  form  of  the  publication, 
whether  it  were  entitled  to  the  privileges  of  the  ftatute 
or  not ;  that  a  compofition  on  a  fingle  (heet  might  well 
be  a  b$dk  within  the  meaning  of  the  legiflature ;  and 
that  the  verdift  in  the  prefent  aftion  ought  not  to  be 
difturbed. — Garrow,  however,  adverted  to  the  magni- 
tude of  the  property  at  flake,  and  ftated  it  to  be  the 
earned  wifli  of  the  parties  that  a  queftion  of  fuch  im- 
portance to  theur  trade  (hould  be  more  fiilly  difcufled. 
Upon  this,  the  Court  very  reluftantly  granted  a  rule  to 
{hew  caufe :  but  the  defendants  finding  the  opinion  of 
the  Judges  fo  flrongly  againfl  them,  abandoned  their 
rule,  and  it  was  afterwards  difchaiged  without  argo* 
ment. 

Scarlett  and  Ricbardfon  for  the  plaintiff. 
Garrow  for  the  defendant. 

[Attoraiei  Jame*  and  MW,] 


Hilary  teum,  49  george  hi. 


t)AGNALL  V.  Wylie  and  another*  Wtdncrdty, 

Marcj>  I. 

^JMS  was  an  aftion  by  the  indorfee  againft  the  ac-  ifoneaAin^M 

ceptorsof  a  bfll^of  exchange  for  411  /.  5^.  43.  l^i'AiZa 

dated  24th  Auguft  iSp;,  drawn  hy  one  G.  Smith,  pay.  f/„TiegaiC 

able  to  his  own  ordei^  at  two  months  after  date.  '^•^^'  ^^^  ^'^^nf- 

a£lion  is  not 
uiurivus,  ho«cr- 

The  defence  was, — u/ury  in  the  formation  of  the  -*^««>^"  hc  may* 

VIll  himfcif  receive. 

***^»  The:  c fore  wher* 

the  .  cccptors  of 
-  •   •  -  ai  bill  cf  exchange 

.    yohn  Rimmer  fwore,  that  on  the  9th  of  May  1807,   Ip^d^^Thr'^ 
the  defendants  beinii  preffed  for  money  applied  to  him   ^'^^^^  ^°  ^i''- 

r  I  J   1^         J  J     1.  t_  ,        x.  count  other  billi 

lor  a  loan,  .and  he  advanced  them  about  i  Coo  /.     J  or  for  thrm,  t»  en- 

)tlie  re-payment. of  800/.  part  of  this  fum,   he  drew  k uV,  a*n"d  h'e*'^'' 

upon  them,  and  they  accepted  two  bills  for  400  /.  each,  "heTn 'dircoJnted 

at  two  months ;  which  were  antedated.  May  i :    Thefe  ^y«"o'l»«^.'^p«'-joii 

1  .  r  .  ,        .  •  V      *^"  '■^cciving  for 

hedlfcounted  for  them  with  his  own  money,  taking  a   ^'^mtcK  10  s,  per 
coauniflion  of  10s.  per  cent  above  legal  intereft.     On    legai'inrercff, 
the  1  ft  of  July,  the  defendants  being  unable  to  provide   !ccordiogi^*ac. 
for  the  bills  which  were  to  fall  due  on  the  4th,  applied  Xif  he^'gor* 
to  the  witnefs  for  affiftance ;  he  agreed  to  let  them  have   f'^^^^^^^d  pur- 

o  luant  to  the 

800  A  on  the  former  terms,  and  he  drew  upon  them  fcrnjuof  the 

a  bill,  which  they  accepted,  for  8 1 1  /.  1 1  j.  4^.  at  two  wa^  hcid  \hM 

months, — the  odd  money  being  for  the  intereft,  com-  valid  in  thr^^ 

miflion,  and  ftamp.     This  he  difcounted  for  them,  fid^i;^!^"! 

giving  them  a  cheque  upon  his  bankers  for  8oo/,  [l*^"^I*,,|^^j,f*'" 

Towards  the  end  of  Auffuft,  the  defendants  beine  ftill  ^^c"™  difcountca 

1-     1  i_  .         r  ^**  liable  to  a 

cmbarrafled,  once  more  applied  to  the  witnefs,  to  en-   pcpaity  for  lak. 
gble  them  to  take  up  the  bill  for   811/.   1 1  i.  4  ^-   col^IflioC 
Vol.  IL  D  which 
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which  was  to  be  due  the  4th  of  September*:  he  had 
no  longer  money  himfelf;  but  he  offered  to  get  two 
other  bills  difcounted  for  the  fame  commiffion  he  re- 
Wylib.  ceived  before :  accordingly,  the  defendants,  on  the 
a4th  of  Auguft,  accepted  two  bills  for  this  purpofe, 
one  for  41 1 L  §s.  4  J.  (the  bill  in  queftion),  and  another 
for  410 1.  6s.y  making  together  821/.  iix.  4d. 
Blanks  were  left  in  both  for  the  name  of  the  drawer, 
which  were  afterwards  filled  up  with  "  G.  Smitb.^^ 
Thefe  bills  the  witnefs  got  difcounted  for  lawful  in- 
tereft  ;  but  on  account  of  a  lofs  he  met  with  in  the 
fiaulure  of  Cor/on  and  Co.  he  paid  no  part  of  the  fum 
he  received  for  them  to  the  defendants,  who  never  had 
any  confideration  for  either  of  them.  He  fwore,  that 
the  1  oi.  per  cent,  which  he  was  to  have  for  getting  thefe 
'  two  bills  difcounted,  was  intended  as  commiffion  for 
his  trouble  as  a  broker,  and  not  as  intereft  for  the  loan 
of  the  money. 

Topping  for  the  defendants  contended,  that  the  bill 
on  which  the  aftion  was  brought  was  void  even  in 
the  hands  of  an  innocent  indorfee,  being  fubftituted 
for  other  bills  tainted  with  ufury,  and  being  it- 
felf  drawn  to  be  negotiated  on  terms  evidenxly 
ufurious. 

Lord  Ellenbop.ough.  The  May  and  July  bills 
were  certainly  vicious  ;  but  what  has  polluted  the  bill 
on  which  the  plaintiff  fecks  to  recover  ?  It  was  not 
difcounted  by  Rimmer  with  his  own  money ;  he  afted 
in  this  laft  tranfaftion  only  as  a  broker.  If  he  took 
more  than  5  /.  per  cent,  he  is  liable  to  a  penalty  for 

CL  taking 
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taking  exceffive  commiffion  (a).    There  could  be  no  l^op* 

uAiry,  if  the  party  who  advanced  the  money  received  p^gnali. 

no  more  than  legal  intereft  at  the  rate  of  5  /.  per  cent.  ^ . 
per  annum. 

The  plaintiff  had  a  verdifl. 


Wrni» 


^ 


In  the  cnfuing  term.  Topping  applied  to  fet  afidc 
the  verdift,  on  the  ground  that  the  agreement  upon 
which  the  bill  was  drawn  was  ufurious  :  but  the  Judges 
were  unanimouily  of  opinion,  that  as  Rimmer^  who 
received  the  excels  above  legal  intereft,  was  not  to 
difcount  the  bill  with  his  own  money,  there  was  no 
ufury  in  the  tranfadion,  and  therefore  refuied  a  rule 
to  fliew  caufe. 


Park  and  Marryat  for  the  plamtiff. 
Topping  and  Littledale  for  the  defendant. 


V 


[Attorniesi  Kear/ey  and  Cooper  6f  Lowe.'i 


(a)  By  1 2  Ann.  c.  1^.  §2,  tranfafts,  he  (hall  for  ^ very  fuch 

h  18  ena^ed^  that  if  any  fcrive-  offence  forfeit  20 1.   and  fuffer 

ner  or  broker  take  above  the  rate  imprifonment  for  half  a  year* 
•f  58.  per  cent,  upon  any  loan  he 
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1[J"/j^7'  Brown  and  others  v.  Hodgson.  < 

Goods  confignc<}  rpHIS  WES  Oil  adioii  affainft  the  defendant  as  owner 

to  a  merchant  »n        I  . 

a  foreign  couniry  of  the  (hip  MercuHus,   on  board  of  which  the 

till  of  lading  lo  plaintiflfs  had  fhipped  certain  goods,  to  be  carried  from 

Tdiral^ 0n  ae.  LoTidon  to  Tonnuigen.     The  goodis  were  cxpreffcd   in* 

fignce!^  The ''""  ^^^  ^^^^  ^f  lading  to  be  ftiipped  **  by  9rder  and  on  ac- 

configncr  cannot  count  of  He/fc  and  Co.  of  Hamburgh/' 

maiiKaiM  any  **'  " 

aAiun  againft 

the  fliip-oirncr  i«ir  •  -jt^* 

in  reipea  of  the  Beforc  the  Mercunus  arrived  at  Tonninj];en,  that 
propc.-tJ  nlufi  be  placc  was  declared  in  a  ftate  of  blockade,  and  flie  was 
leVedTnVhe*  '  Ordered  by  an  Englifli  frigate  to  return  home.  On 
thTn^m" he"^^"  her  airival  in  the  Thames,  the  captain,  for  the  pur- 
were^put  on        pofe   (as  was  alleged)   of  getting'  rid  of  the  cargo, 

and  letting  the  fhip  at  liberty  to  proceed  on  ano« 
ther  voyage,  made  an  affidavit  that  he  believed  the 
cargo  to  be  Danijh  property  {a).  In  confequence  of 
this,  the  goods  in  queilion  were  unloaded  by  an  order 
from  the  Court  of  Admiralty,  delivered  into  the  cuftody 
of  the  Admiralty  IVIarOial,  and  afterwards  libelled  a» 
lawful  prize  to  his  Majefty.  IJowever,  by  a  decree  of 
that  Court,  they  were  at  lad  reftored  to  the  plaintiffs. 
The  declaration  averred  that  the  captain  made  the  afG* 
davit  knowing  it  to  be  falfe,  and  dated  as  fpecial  da- 
mage the  injury  the  goods  had  fuffered,  and  the  ex* 


board  the  (I  ip* 


[a)  An  rxnbargo  bad  pre-  Denmark,  and  boftilitics  fooa 
▼iouHy  been  laid  upoft  all  Hiips  after  commcsccd  with  ibiit 
iB^Britiib  porta  Idonging  to      p*«er« 

pence 
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0 
pence  the  plaintiffs  had  incurred  by  the  confequent 

proceedings  in  the  Admiralty  Court. 

P/7rit,  for  the  defendant,  contended,  that  at  ail  events 
this  aftion  could  not  be  maintained  by  the  prefent 
plaintiffs,  who  had  no  property  in  the  goods.   The  bill 
of  lading  ftated  them  to  be  fliipped  ky  order  and  on 
account  ofHeffe  and  Co.     Therefore  the  property  vefted 
in  thefe  perfons  the  moment  the  goods  were  put  on 
board  the  Mercurius.     If  the  defendant  or  his  agent 
had  aSed  improperly  with  refpefl:  to  the  goods,  He/Ji 
and  Co.  only  hadbeen'injured,  and  they  only  could  be 
heard  in  a  court  of  Juitice  to  complain  of  the  injury. 
The  plaintiffs  might  recover  the  value  of  the  goodj 
from  the  confignees,  whatever  became  of  them  after 
they  were  (hipped  ;  and  if  the  defendant  (hould  after* 
wards  be  fued  by  HcJ^e  and  Co.  for  the  fame  caufe,  a 
recovery  againft  hfm  in^this  a&ion  would  be  fto  bar. 
hi  Dawes  v.  Peck^  8  T.  R.  330,  it  was  held,  that  if 
the  confignor  of  goods  has  delivered  them  to  a  parti- 
cular carrier  by  order  of  the  confignee,  the  confignor 
cannot  maintain  an  aft  ion  againft  the  carrier  for  the 
lofs  of  them ;  and  Dutlon  v.  Solomon/on^  j  Bof.  &  Pul. 
582.  decided,  that  a  delivery  of  goods  by  the  vendor 
on  behalf  of  the  vendee  to  a  carrier  not  named  by  the 
vendee,  is  a  delivery  to  the  vendee,  fo  as  to  render 
him  liable  for  their  value,  whether  they  ever  reach  him 
or  not. 


37 
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The  Attorney  General^  conir^,  took  a  diftin£Hon  be- 
tween goods  fent  from  one  part  of  England  toanother, 
and  goods  fent  from  England  to  a  foreign  country. 

D  3  In 
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In  the  former  cafe,  a  delivery  to  the  carrier  \nras  a  de- 
livery to  the  corifignee  ;  but  in  the  latter,  the  rifle  was 
^    ^'  ftill  the  confignor's  till  the  goods  reached  their  defti^i 

*  •  nation.  A  merchant  abroad  faid,  **  if  you  will  deliver 
me  goods  at  fuch  a  port,  I  will  lake  them  at  fuch  a 
price/'  Thus  the  property  remained  in  the  confignor 
till  adual  delivery,  and  he  was  in  the  habit  of  in* 
furing  the  voyage*  If  the  goods  arrive  fafe,  they  are 
to  be  paid  for ;  aliter,  if  they  do  not.  That  the  goods 
)n  queftion^  remained  the  property  of  the  plaintifis 
when  the  falfe  affidavit  was  made,  appeared  clearly 
from  this  hStj  that  they  were  reftored  to  them  by  the 
Court  of  Admiralty. 

Lord  Ellenborou«h.  The  goods  are  (hipped  by 
trder  and  on  account  of  Hejfe  and  Co.  I  can  recognize 
fio  property  but  that  recognized  by  the  bill  of  ladings 
This  a^on  cannot  be  maintained. 

plaintiff  nonfulted. 

The  Attorney  General  and  GufeUe  for  the  plaintiff, 

fark^  Marryat^  and  Sehvyn  for  the  defendant. 

{AtednuMi  Sie^M  &  Dixt^  and  jfuhefiM  &  i^of^44.] 
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1809. 

Sanson  and  others  i*.  James  Bell.  Friday.Marcb  3. 

•JHISwas  a  vrrit  of  inquiry  of  damages,  under  flat.  ;^,::J^,|J:  ,f 
8  &  oW.  3.  c.  II.     The  plaintiffs  declared  in  '" '"'^"iJ 

!       ^  *J  r      .  bond,  ;'rofcmn|^ 

debtonbond^  dated  17th  March  1803,  for  20,000/.  toft-ueme 

The  defendant  pleaded  a  former  recovery ;  and  there  twecD  the  pari 

was  judgment  for  the  plaintiflfs  on  an  iffue  of  nul  iiel  "onfiuc  r.c*?e- 

Ttcord.    They  then  fet  out  the  condition  of  the  bond,  fp^^'i^'i'-'y  ^^ 

-f  '  •   the  fu  •  tit$  to 

which,  after  recitine  that  they  had  agreed  to  accept  thciin»it«thcr«ia 
Dills  01  exchange  to  be  drawn  upon  them  by  one 
W.  Bell  to  the  amount  of  10,000  /.,  for  which  the  faid 
FT.  BeU  had  agreed  to  remit  to  them  good  bills  of  ex- 
change, or  notes,  to  anfwer  the  payment  of  all  fuch 
bills  to  be  drawn  as  before-mentioned  as  thev  fhould 
'  refpeftively  become  due ;  and  that  the  defendant  and 
one  Hugh  Bellj  in  order  to  fecure  the  plaintiffs  againft 
fuch  acceptances  as  they  might  be  under  for  the  faid 
fF.  Belly  had  agreed  to  join  with  him  in  that  bond  of 

indemnity ; was  declared  to  be,  that  if  the  faid 

tV.  Bell  (hould  well  and  truly  pay  or  caufe  to  be  paid 
unto  plaintiffs  all  fuch  fum  and  fums  of  money  as  he 
fhould  or  might  thereafter  owe  or  ftand  indebted  to 
them  by  reafon  or  on  account  of  their  being  fo  under 
acceptances  for  him  the  faid  W.  Bell^  or  on  any  other 
account  therejifter  to  fubfiil  between  them  the  faid 
W.  Bell  and  the  plaintiffs,  when  and  as  tLc  fame  Ihould 
become  due  and  payable,  or  in  default  thereof,  \\.  cafe 
defendant  and  the  faid  Ilugb  bell^  or  ciiher  of  <!ieni, 
Ibould  aiid  did^  within  one  month  next  after  dc;aand 

D  4  thereof. 
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1809,  thereof,  well  and  truly  pay  or  caufe  to  be  paid  fuch 
fum  and  ftims  of  money  to  the  plaintiffs,  not  exceeding 
in  the  whole  the  fum  of^  10,000/.  and  alfo  well  and 

Bill.  fufficiently  indemnify  plaintiffs  on  account  of  their 
being  fo  under  acceptances  for  thq  faid  W.  Bell  iix 
manner  aforefaid,  or  on  any  other  account  to  be  there- 
after fubfifting  between  the  faid  W.  Bell  and  the  plain- 
tiffs, then  the  faid  writing  obligatory  to*  be  void,  &c. 
Several  breaches  were  fuggefted  in  the  ufual  form. 

The  only  queftion  between  the  parties  was,  whether 
the  indenmity  was  confined  to  one  fet  of  acceptances 
to  the  amount  of  10,000  /^  or  extended  to  a  balance  of 
that  fum  upon  a  running  account. 

Ga/elee  for  the  defendant  contended,,  that  the  in-? 
demniry  could  not  be  carried  beyond  thefirft  10,000  A 
The  recital  exprefsly  limited  the  amount  of  the  accept- 
ances to  10,000/.;  and  it  was  there  that  the  real 
agreement  of  the  parties  wa3  to  be  looked  for.  The 
w^rds  were  enlarged  by  the  condition  itfelf ^  to  any 
account  thereafter  to  fubfift ;  but  that  muft  be  referred 
to  the  foregoing  agreement.  It  had  been  decided,  that 
as  againft  a  furety,  the  condition  of  a  bond  could  not 
be  carried  beyond  the  limits  marked  out  in  the  recital. 
Thus,  in  Tbe  Liverpool  TVaterworks  Company  v.  At* 
kinfon^  6  Eaft  507,  ^here  the  condition  of  the  bond 
recited,  that  A.  had  agreed  with  the  plaintiffs  to  colleft 
their  revenues  **  from  time  to  time  for  twelve  months,*' 
and  afterwards  (tipulated^  that  "  at  all  times  thereafter 
during  the  continuance  of  fuch  his  employment ^  and  for 
Jq  long  time  as  hefhould  continue  to  be  employed^  he  fhould 

9  juftiy 
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juftly  account,  &c/'  the  obligation  was  held  to  be 
confined  to  the  twelve  months  mentioned  in  the  recital. 
So  in  ThelVardenofSt.  Saviour  Southwark  v.  Bojhckj  v. 

2  N.  R.  175,  where  furcties  were  bound  for  the  col-  Bell. 
leftor  of  a  church-rate  accounting  "  for  all  monies 
coUefted  or  rec^:ived  by  him- on  account  of  the  faid 
rate,  as  alfo  on  all  and  every  other  rate  or  rates  there- 
after to  be  made  and  colle6ted  by  him/*  it  was  held, 
that  the  fureties  were  only  anfwerable  for  his  account- 
ing during  one  year,  becaufe  fuch  appeared  to  be  the 
meaning  of  the  parties  as  exprefled  in  the  recital  of  the 
condition,  ^ 

Lord  Ellenborough.  I  fully  accede  to  thefe 
cafes.  They  apply  to  the  time  for  which  fureties  (hall 
be  liable,  and  where  this  is  definitely  marked  out  in  the 
recital  of  the  condition,  it  is  not  to  be  extended  by  any 
fubfequent  general  words.  Here  had  the  condition 
only  referred  to  the  acceptances  mentioned  in  the  re- 
cital, I  (hould  have  thought  the  defendant  liable  for 
one  fet  of  bills  accepted  by  the  plaintiflFs  on  account  of 
W,  Bell,  and  no  ^  more.  But  a  new  fubjeft  matter  is 
afterwards  introduced  ;  and  the  guarantie  is  extended 
to  any  other  account  thereafter  to  fubftji  between  thent, 
without  any  limitation  of  time,  or  reilriAion  as  to  the 
nature  of  the  tranfadion.  An  expanded  liability  is 
thus  created.— The  inquiry  mud  be  taken  for  all  fuch 
fums  to  the  amoimt  of  io,ooq/.  as  the  plaintiffs  can 
fhew  to  be  on  any  account  due  to  them  from 
W.  Bell. 

Yerdid  accordingly. 

Dampier 
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1809.  J) ampler  and  Moore  for  the  plaintiffs. 


Sansom 
Bell. 


Gafelee  for  the  defendant. 


[Attornicf^  BUafdate  and  ff^rfions,^ 


All  the  authorities  upon  this  fubjed  will  be  found  referred  ib 
10  the  two  cafes  above  cited. 


March  4. 

Alcbough  the 
captain  of  a  (hip 
£nd  it  impoflible 
to  reach  his  port 
ofdeftinationyhe 
l)as  no  implied 
authority  to  fell 
the  cargo  in  a 
foreign  port  into 
which  he  ii 
driven,  for  the 
i>en(6t  of  the 
ihippers  :  and  if 
liedoetfotihough 
ading  bur  ft  fide 
for  the  intcreft  of 
all  conceined, 
thii  is  a  tortious 
convcrliun  for 
which  the  fhip- 
•wncr  is  liable. 


Van  Omeron  v.  Dowick  and  others. 

^TpHIS  was  an  a£lion  againft  the  defendants  as  owners 
of  the  fhip  Ranger^  on  a  bill  of  lading  figned  by 
their  captain,  for  two  cafes  of  cutlafTes,  to  be  carried 
from  England  to  Surinam,  "  the  aft  of  God,  the  king's 
enemies,  fire,  and  all  and  every  other  dai^gers  and 
accidents  of  the  feas,  rivers,  and  navigation,  of  whati 
ever  nature  and  kind  foever,  excepted.*' 

The  Ranger  failed  in  June  1807,  under  convoy  of 
x\i^  Julia  floop  of  war,  with  a  large  fleet  for  the  Weji 
Indies,  among  whom  were  four  veffels  for  Surinam 
befides  hcrfclf.  She  ftriftly  followed  during  the  voy- 
age the  direftions  of  the  commodore,  whofe  duty  it 
.was  to  inform  different  (hips  when  they  were  to  fepa^ 
rate  for  their  refpedivc  ports  of  deftination.  Through 
the  error  of  the  commodore,  the  Surinam  fliips  got  to 
leeward  of  that  fettlement^  and  having  ineffeftually 

attempted 
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attempted  to  beat  up  to  windward,  were  forced  to  put  1809. 
into  Demarara  in  the  end  of  Auguft^  and  to  remain 
there  till  the  month  of  December,  when  a  fliip  of  war 
came  to  fee  them  back  to  Surinam.  They  failed  with  Dowici, 
her ;  but  after  nine  or  ten  days  beating  about,  were  car- 
ried farther  to  leeward.  The  commodore  then  finding 
the  attempt  hopelefs,  ordered  them  to  make  for  Tobago 
or  ^Grenada.  The  Ranger  put  into  the  latter  ifland, 
where  the  goods  in  queftion  were  fold  by  public  auc« 
tion,  under  the  diredions  of  the  captain. 


The  Attorney  Generfl  for  the  defendant  contended, 
that  the  capt<un,  under  fuch  difficult  circ,umftances> 
was  to  be.  confidered  the  agent  of  the  fhipper  as  well 
as  the  fhip-owner,  and  that  he  had  a  difcretionary  au- 
thority to  do  what  was  beft  for  all  concerned.  But 
it  was  clearly  for  the  benefit  of  the  plaintiff  that  the 
cutlalTes  fhould  be  fold  at  Grenada,  fmce  they  could 
not  be  carried  to  Surinam.  He  could  therefore  only 
claim  the  fum  for  which  they  were  fold,  and  this  adion 
could  not  be  maintamed.  The  defendants  had  not 
been  gmlty  of  ^any  breach  of  their  undertaking,  for 
the  ihip  had  done  every  thing  that  was  pofTiblc  to 
reach  Surinam,  and  had  been  prevented  from  deli- 
vering the  goods  there  by  one  of  the  rifks  excepted 
in  the  bill  of  ladmg. 

Lord  Ellhnborough.  I  am  decidedly  of  opinion 
that  you  had  no  right  to  fell  the  goods.  Expediency 
might  require  this  flep ;  but  the  captain  could  not  put 
himfelf  in  the  fituation  of  the  owner  of  the  goods  j 
gnd  when  he  thus  difpofed  of  them,  in  point  of  law 

he 


V        / 


J^J|^  CASES  AT  NISI  PRIUS; 

iSog.         was  guilty  of  a  tortious  converfion.     Whatever  power 

y    Omeron    ^^  niight  have  to  fell  a  part  of  the  cargo  for  repairs, 

V,  he  could  not  lawfully  put  a  flop  to  the  voyage ;  and 

DowicK.     -jj  jg  difficult  to  fay  that  there  was  a  natural  impofli- 

bility  of  proceeding  to  Surinam- 

On  proof  that  An  objcdlion  was  then  ftarted,  that  cutiaffes  are 

«oods  which  ^v,  •%       r  1.  •  r        1  •    ^      • 

cannot  t>c  ex-  Contraband  or  war,  the  exportation  or  which  is  pro- 
rii«ncr,''we"l  hibited  without  a  licence  from  the  king,  and  that  no 
entered  for  ex-     fm^jj  Uccnce  was  hcre  produced- 

portaiion  at  the^  ^ 

cuf^om-houfe,  it 
will  beprefumed 

that  thcie  was  a  Lord  Ellenborough  faid,  if  It  were  proved  that 
•hem/  thefe  cutiaffes  were  entered  at  the  cuftom-houfe,  he 

would  prefume  omnia  rite  aifa. 

AjudgcatNifi  No  evidcnce  of  this  faft  could  be  found:  but 
take  judiciarno-  it  tumcd  out,  that  by  33  G.  3.  c.  2.  the  king  is 
^^''^l^ilmi^"*^^^   only  authorized  to  prohibit   the  exportation  of  im- 

plements  of  war  by  proclamation ;  and  the  defendant 
not  being  prepared  with  the  gazette  containing  the 
proclamation  for  this  purpofe,  the  plaintiff  had  a  ver- 
dia  {a). 

Garrow  and  Le  Blanc  for  the  plaintiff. 

The  Attorney  General  and  ffigley  for  the  defendants. 

[Attornicfl^  Shafts  Qf  Le  Blanc^  and  WtlUtt  &  ^nnrjlr/.y 


(a)  Vide  Rex  v.  Holt,  5  T.  R.  436.  Bui.  N.  P.  aa6.  Parkin  vk 
Dick,  pojl. 
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Peacock  v.  Peacock. 

*  *TpHIS  was  an  iffue  out  of  Chancery,  to  try  whether 
the  plaintiff  was  beneficially  a  partner  with  the 
defendant  during  the  laft  five  years,  and  if  he  was,  for 
what  ihare  not  exceeding  one  moiety  of  the  profits  ? 

The  defendant  is  a  law  ftadoncr,  who  has  for  many 
years  carried  on  that  bufinefs  to  a  great  extent  in  Chan- 
cery Lane.     The  plaintiff  is  his  fon,  and  was  bred  up 
by  him  ia  the  fame  bufinefs.     In  March  1803,  the 
plaindff  came  of  age,  when  his  father  faid  to  him, 
"  You  (hall  have  1 5s.  a  week  nil  Oftober  ;  the  books 
will  then  be  made  up,  and  you  ihall  have  a  jhare%  we 
need  not  talk  of  the  fhare  all  Oftober  comes ;  we  fliall 
fettle  it  ihen/'     Soon  after,  he  told  his  apprentices, 
that  his  fon  being  now  of  age  would  be  as  much  their 
mailer  as  himfelfl     Wh/^n  the  ifl  of  Oftober  arrived, 
he  changed  the  firm,    wrote  Peacockj  over  his  door, 
opened  a  new  fet  of  books,  and  from  that  time  in  every 
poflible  way  reprefentcd  his  fon  as  his  co-partner.  The 
•  latter  likewife  adted  in  all  refpefts  as  a  partner,  and 
applied  to  bufinels  with  aifiduity  and  ffeadinefe.    JSut 
no  fettlement  ever  took  place  as  to  what  fliare  the  foA 
ihould  have.     Till   1 8o(5  he  continued  Xo  take  only 
I  fs*.  a  week  from  the  receipts.     The  defendant  then 
iiid,  that  from  not  keeping  regular  accounts  he  did  not 
Know  what  his  profits  were,  and  could  not  afcertain 
the  fhare  his  fon  Ihould  have ;  but  that  dll  fome  ar* 
jl^gement  was  formed  his  fon  Ihould  take  £,>l•^ 


Siturdfrjr^ 
Miuch  4. 


A  father  cfta- 
bliihcd  in  bu- 
rincfs,  on  hii 
fon's  coming  of 
age,  tells  him  be ' 
(hall  h7iveajSkar£ 
in  it,  and  huldt ' 
him  out  to  the 
world  as  his  ^o.. 
pnitner  ;     The 
r«n  adls  at  Cucb 
fur  feveral  years  j 
but  ti.ero  is  never 
any  thing  fettled 
as  to  the  parii- 
cul.ir  (hare 
which  he  diatt 
hare — Under 
ihefe  circom- 
(lance;,  the  lav 
will  cunfidf  r 
chattheie  wai  a 
paftnci  (hip  be- 
tween the  pjf. 
lies  thenifelveiif 
as  well  at  with 
refpe^  to 
ftrangcis;  but 
not  thjt  the  fua 
is  entitled  to  a 
moiety  of  th« 
profits )  and  k 
will  be  referred 
to  a  jury  to  fay« 
to  what  fliare  b# 
is  ieafonabJ^ 
cniaif4. 
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week,  and  he  himfelf  (hould  take  ;^.8.  a  week,  out  of 
which  he  was  to  defray  the  expences  of  the  eftablifli- 
m.ent.  They  went  on  nearly  on  this  footing  till  within 
a  few  months  back ;  when  a  quarrel  taking  place,  the 
father  turned  the  fon  out  of  doors,  and  took  in  smother 
partner,  giving  him  a  third  of  his  bufinefs.  The  foi» 
then  filed  a  bill  in  Chancery  againfl;  the  father  as  his 
co-partner,  for  a  difcovery  and  to  account.  The  father 
in  hi;  anfwer  denied  the  exiftence  of  the  partnerihip  j 
whereupon  this  iffue  was  dircfted. 

Park  for  the  plaintiff  contended  that  he  was  clearly 
a  partner  with  his  father,  and  that  as  the  (hare  to 
which  he  was  entitled  was  left  indefinite^  the  law  muft 
prefume  it  to  be  a  moiety* 

The  Attorney  General  contra^  Infifted,  that  although 
there  was  a  partnerfhip  as  between  them  and  the  reft 
of  the  world,  yet  as  no  terms  of  partnerfhip  were  ever 
agreed  upon,  inter  fe  the  fon  was  merely  his  father's 
fcrvant,  and  entitled  as  fuch  jto  a  compcnfation  for  his 
work  and  labour. 


Lord  Ellenborough.  The  fiftieth  part  of  tlic 
evidence  adduced  would  have  been  fufEcient  to  eftablifh 
a  partnerfhip  as  between  thefe  parties  and  the  reft  of 
the  world.  This  being  eftablifhed,  the  prefumption  of 
law  is,  that  they  are  partners  inter  fe.  Such  prefump- 
tion might  have  been  repelled.  A  man  who  renders 
himfelf  liable  to  third  perfons  as  a  partner,  may  in  truth 
be  the  mere  agent  or  fcrvant  of  his  fuppofed  co-part- 
ner, and  entitled  only  to  fixed  wages.    But  in  the  pre-  , 

lent 
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fcnt  cafe,  the  prefumption  of  law,  inftead  of  being  re- 
pelled, is  confirmed.  ITie  defendant  evidently  gave 
hij^  fon  a  beneficial  intereft  in  his  bufmefs,  leaving  the 
amount  to  be  fettled  when  the  books  (hould  be  ba- 
lanced. There  is  no  pretence  however  for  faying  that 
the  plaintiiF  is  entitled  to  a  moiety  of  the  profits;  and 
the  jury  muft  confider  what  is  a  fair  and  juft  ^propor- 
tion  for  the  father  to  give,  and  the  fon  to  exped,  after 
what  has  pafied  between  them; 
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The  jury  found  that,  fince  Oftoberi,  1803,  ^^ 
plaindflf  had  been  entitled  to  2,  fourth  part  of  the  pro- 
fits of  the  partnerfhip  trade. 

Tark^  Marryat  and  Befl^  for  the  plaintiff. 

The  Attorney  General y  Garrow  and  Richard/on^  for 
the  defendant. 


£Attoniies  Ttasoci  auid  Kajt  kf  Frejhfieldfl 
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March  6. 


A  irarrant  un- 
4fera//tf.againft 
file  goods  of  a 
trader  is  directed 
fo  hit  fervant 
and  another 

'    perfon  as  fpecial 
bailiff's:     They 
fd  confequence 
fake  i>  (Teflioa 

.  «f  the  goods  in 
At  (hop;  but 
the  buftnefs  of 
the  Ihopy  though 
trhhout  the  tra- 
4tr'$  inrerre- 
Ttnce,  IS  carried 
On  apparent)?  aa 
TbOial:  While 
things  arc  fo 
fuuaied,  (he 
crader  com  miff 
^nactof  bank- 
txxptcy.     Htld< 
fbat  the  goods 
pafs  under  the 
commidion  to 
the  afligneea ;  as 
the  po^eifion  of 
the  fci  vant  was 
the  pofleiHon  of 
the  ma&tTf  and 
^c  goods  were 
thus  in  the  pef. 

/e^n,%tier,  and 
diffofition  of  the 
bankrupt  at  the 
fime  of  the 
boalgrupccy. 


Jackson  and  others,  aflSgnees  of  Robinson,  a  bank- 
rupt V.  Irvin  and  others. 

'T^RQVER  for  goods  taken  in  execution  under  a 
judgment  againfl:  the  bankrupt  at  the  fuk  of  the 
defendants.   ^ 

Robtnfon  was  a  mercer  at  Whitehaven  in  Cumber- 
land..   The  defendants  were  his  bankers,  and  to  fccure 
certain  advances  which  they  had  made  on  his  account, 
he  gave  them  a  warrant  of  attorney.     Upon  this  they 
entered   up  judgment,  and  fued  ou):  a  writ  of  Jieri 
facias^  indorfed  to  levy  ^.4000.  There  being  no  boimd 
bailiffs  in  the  County  of  Cumberland,  the  warrant  from 
the  Sheriff  was  direfted  to  /.  Thompfon  and  Rk  Strifk'^ 
ett  two  of  Robinfon^s  fliopmen.     The  warrant  was  de» 
livered  to  them  on  Saturday  tlie '7th  of  May  1808,  and 
they  were  defired  to  take  poffeffion  of  all  RobinforCs 
ftock  in  trade  under  it.     There  was  evidence,  which 
was  contradifted,  that  Thompfon  had   \tit  Robinfon'% 
fervice  fix  weeks  before.     Having  got   the  warrant, 
Thompfon  and  Strickett  remained  in  the  (hop  till  night, 
when  they  locked  it,  and  carried  away  the  key.     But 
on  the  Monday  morning,   they  again   opened  it,  and 
ahhough  Robhifon  did  not'  interfere,  bufincfs  was  car* 
ried  on  apparently  as  ufual.     On  the  evening  of  this 
day,  Robinfon  committed  an  aft  of  bankruptcy  by  af- 
figning  all  his  effefts  by  deed  to  Jackfon^  one  of  the 
plaintiffs.     A  commiffion  of  bankrupt  was  fued  out 
againft  him  the  14th  of  the  fame  month,  on  the  petition 

of 


Jackson 

1/. 
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of  one  Riifon.  The  goods  were  afterwards  fold  by 
public  audion  under  the  warrant,  Thompfon  and 
Stricketi  having  remained  in  poflcfGon  from  the  time 
it  was  delivered  to  them. — The  queftion,  of  courfe,  Irvik. 
was,  whether  the  bankruptcy  fliould  override  the  exe- 
cution? 

Lord  Ellenborough.  How  can  the  poffeffion  of 
the  fervants  be  advcrfe  to  that  of  their  matter  ?  Even 
fuppofing  that  Thompfon  had  left  Robinfon's  fervice 
before  the  execution,  ftill  Strickett  continued  in  itj 
and  as  he  was  tenant  in  common  with  the  other,  there 
was  a  continuance  of  the  mafl:er*s  poflfeilion  through 
him.  The  goods  were  certainly  in  the  pojfejfton^  order ^ 
and  difpofition  (a)  of  the  bankrupt  when  the  bankruptcy  (,1)  n  jae.  t. 
happened,  and  therefore  paffed  to  his  affignees,  not-  ^-^^M*- 
wxthftanding  the  execution.  I  remember  an  execution 
in  the  north,  where  the  warrant  was  delivered  to  a 
goitleman's  butler,  who  continued  to  ferve  up  wine, 
and  to  wait  at  his  mafter's  table  as  before.  The  Court 
has  more  than  once  expreffed  an  opinion,'  that  there 
ought  to  be  bound  bailiffs  in  Cumberland  as  in  other 
counties.  They  feem  to  have  fuppofed  here,  that  a 
pofleflion  aliens  to  the  mafter*s  diirolved  the  relation 
between  him  and  his  fervants  ;  but  they  were  wrong  in  . 
point  of  law.  Had  they  delivered  the  wanant  on  the 
7th,  to  a  bound  bailiff,  and  put  him  in  poffeffion,  all  ^ 
would  have  been  right. 

Topping  for  the  defendants  then  obiefted,  that  the   Arradcrcommici 

.    -^^     *  ;         .  t  rv  an  aa  of  Lank- 

a£hoa    could  not  be  maintained,  as  the  affignment   ruptcv,hv;,M-u'n. 

ing  all  h'\%  rtock 
IB  tnide  fo  A.  who  is  ap;)rty  to  the  deed  of  affignment.     Alihciigh  ^.  cannot  liinifclf  Cue  out  a 
commilnoti  of  bank.rupt  againft  him,  upon  this  ad  of  bunkru^itcy,  he  may  a£l  at  an  alfi^Dce  uii<ler 
comniiilion  fuedout  upoa  it  bja  third  perfen. 

Vox,.  II.  E  relied 
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relied  upon  as  an  a£t  of  bankruptcy  was  to  Jackfotit 
Jackson      the  plaintiff,  who  could  not  complain  of  a  deed  to  which 
InviH.       ^^  *»s  a  party. 

• 

Lord  Ellenborouh.  Jack/on  could  not  have  been 
the  petitioningjcreditor;  but  there  is  nothing  to  prevent 
his  ading  as  an  afllgnee  under  a  commiflion  fued  out 
on  the  petition  of  another  perfon  who  was  no  party 
to  the  deed  {a). 


In  ftn  Afkim  by  An  objcdion  was  hkewife  taken  to  the  evidence  of 

hank  upt,  upoa  the  petitioning  creditor  s  debt. — An  entry  in  the  bank* 

P^icitng^cl^-  nipt  s  books  was  relied  upon,  made  fome  months  be- 

«t5?^,^t  u^  fore  the  aft  of  bankruptcy.     This  ftated  him  to  be 

'      }r*''  P"^«™^   ^  then  indebted  to  Ritfon  above  200/. ;  but  there  was  no 

tojt  It  continued 

<Jo»nro  the  time  evidcuce  that  the  debt  continued  down  to  the  time  of 

.  roptcy.  the  bankruptcy.     However,  Lord  Ellenborough 

/  ^i^/. ///•  held,  that  the  debt  being  proved  to  have  once  exiited^ 

/  ^/v?;f/r/^-  its  continuance  would  be  prefumed. 

The  plaintiffs  had  a  verdid. 

The  Attorney  General j  Carrow,  Parky  and  Scarletty 
for  the  plaintiffs. 

Toppings  LittledaUi  Raine^  and  Richardfony  for  the 
defendants. 

[A-ttoraicf,  CUrmell  aad  F«Av^.] 


id)    In  Bamford  ▼.  Baron,  ment  cannot  fet  it  up  as  an  a6l  of 

a  T.  R.  5949  n.  in  which  it  was  bankruptcy^  the  commiifion  was 

decided,  that  they  who  are  privy  fued  out  by  the  very  perfont 

to  a  irauduleat  deed  of  affign*  who  were  privy  to  the  deed* 


« 
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Cohen  Vi  Hinckley.  Monday,    - 

March  6» 

*TpHIS  was  an  a£don  on  a  policy  of  infurance  on  the  ta  an  aaion  on 

fhip  Union,  at  and  from  Portfmouth  to  Quebec.  fuS'ncc^  whl?c  a 

The  declaration  ftated,  that  after  the  (hip  fet  fail  from  inht^a^^fs^rol' 

Portfmouth,  and  before  her  arrival  at  Ouebec,  (he  was  '"[cfrcd  from  the 

y  ^^  '  Inip  rrut  being 

wholly  loft  by  the  perils  of  the  fea.  heudofaitcrhcr 

'  '  *  failing,the  plain* 

tiff  roulV  prove 

As  the  plaintiff's  cafe  was  at  fir  ft  fhaped,  the  only  JeftMc  po^  of 
evidence  of  the  lofs.was  priven  by  the  plaintiff*s  fon,  j"^*'^**  «^*« 

o  J  r  7     bound  upon  the 

who  fwore,  that  on  the  8th  or  Qth  of  May  1806-  he   voyage  infurcd.  = 

^  ,  For  this  piirpofe 

faw  the  Umon  at  Portfmouth^  in  Stoke*s  Bay,  going  the  fo»T«y  ^,r«/, 
out  with  other  fhips  for  Spithead,  and  that  fhe  had  ^^of dTliL! 
never  afterwards  been  heard  of.  moVfurm.T* 


The  Attorney  General  objefted,  that  this  did  not 
prove  that  the  fhip  ever  failed  from  Portfmouth,  and 
ftill  lefs  that  fhe  ever  failed  for  Quebec. 

Garrow  contended,  that  it  was  thebeft  evidence  the 
nature  of  the  cafe  admitted  of;  that  the  prcfumptlon 
firom  the  fads  proved  was,  that  the  fhip  had  perifhed 
on  the  voyage  to  Quebec,  and  that  the  policy  being 
**  at  and  from  Portfmouth,'*  the  lofs  was  covered  by 
it,  even  fuppofing  that  the  fhip  funk  while  'flie  lay 
there. 

Lord  Ellenborough.  Even  in  that  cafe  you  muft 
have  fhewn,  that  (he  was  at  Portfmouth^  on  the  voyage 
infured.     But  the  declaration  ftates,  that  the  lofs  hap- 

^  2  pened 


prima  f»ig'g 
cvideacc* 
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pened  after  the  (hip  failed  firom  Portfmouth  to  Quebec* 
Tou  muft  give  fame  evidence  that  fhe  failed  from  the 
«.  one  place  to  the  other.     But  when  (he  left  Stoke's  Bay^ 

HiKCKLir.    jjQ^  Jq  j  tijQ^^  ii^2l  fhe  was  not  bound  to  the  Eafl: 

Indies  ?  If  you  could  ihew  that  fhe  had  a  particular 
defUnation  by  charter-party,  I  (hould  prefume  that  fhe 
failed  on  the  chartered  voyage  ;  or  if  you  could  fhew 
that  fhe  was  cleared  out  for  a  particular  port^  I  fhould 
prdiime  that  fhe  fet  fail  for  it  when  fee  dropped  from 
her  moorings.  But  you  have  laid  no  foundation  for 
any  prefumption  upon  this  fubjeft,  either  one  way  or 
another. 

The  convoy  bond  was  then  put  in,  which  had  been 
executed  at  the  cuflom-houfe  by  the  plaintiflF  as  owner, 
and  Chriftopher  Rowland  as  captain  of  the  Union,  on 
Ae  28th  of  April  1806.  In  the  body  of  this  inftru- 
ment  no  mention  whatever  is  made  of  the  place  to 
which  the  fhip  was  bound,  the  parties  merely  engaging 
that  (he  fhould  not  fail  without,  nor  depart  from, 
convoy  without  leave ;  but  at  the  bottom  of  it  thefe 
words  were  written — "  Convoy  bond  for  Quebec.'* 
An  officer  from  the  cuiloms  flated,  that  it  was:  accord- 
ing to  the  courfe  of  office  to  write  thefe  words  upon 
^  the  bond,  and  that  though  he  did  not  pcrfonally  know 
of  any  aft  of  office  being  done  upon  it,  he  had  no 
doubt  that  a  certificate  and  other  papers  for  a  voyage 
to  Quebec  were  delivered  to  the  captain  before  he  failed. 

Lord  Ellenborough.    I  think  this  is  fufficient 
prinid  facie  evidence  that  the  ihip  failed  on  the  vpyage 
'        infured. 

It 
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It  afterwards  appeared,  however,  that  flie  failed 
without  convoy,  and  that  the  plaintiff  was  privy  to  this 
fad,  fo  that  by  43  G.  3.  c.  57.  f.  4.  the  pohq^  was 
vacated,  and  the  defendant  had  averdi£L 


53 
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COHBK 

HuiCKLxr* 


Garrowj  Toppings  and  Toddy ^  for  the  plainti£ 
The  Attorney  General ,  and  Pari^  for  the  defendaaL 


[ Attorniesy  ?almer  kt.  C«.  and  Cromdgr  &  C»  ] 


f 


V 

Vide  Green  v.  B/ow?-,  2  Rtra.  1199..  Newby  v.  Read,  Park,  85, 
6ih  cd.  Twcmlow  v.  Ofwin^  po/t. 


BoRjRODAiLE  and  another  q.  t.  v.  Middleton. 


Tuefdafy 
Ma.'cb  7* 


'T^HIS  was  an  aftion  for  ufury  againfl:  the  fame  de-   in  an  aaion  for 

fendant,  and  upon  the  fame  tranfa£Uon,  as  in  the   bca.ancc  was' 
cafe  of  Bro$ke  q.  t.  v.  Middleton^  ante^  vol.  i.  p.  444,    fr«m^^hcTifl'o" 
The  declaration  now  ftated,  that  the  defendant  forbore  ^,^/,''t'he  br^r-**"*' 
to  Wilkim  and  Lacy  the  fum  of  242/.  7^.  from  the 
21ft  [mftead  of  the  20th]  of  April  1807,  to  the  5th  of 
November  following. 


rower  received 
from  the  defend«- 
ant,  'A%  part  of 
the  rum  ien%  a 
cheque  which 
wat  void  for 
want  of  a  Aamp. 
Thi«  the  borrow* 
er  the  fame  day 

received  in  London  a  letter  from  the  defendant,  feat  ?»«*  »"«<>  h»i 

bankeri,  wmo 
immediately  gave  him  cicdit  f«>r  t>e  amount,  but  who  did  not  themfctves  receive  ^ymcnt  of  it  till 
the  following  duy..^H<:ld,  (hat  as  to  this  fum  there  was  no  fuibe><raoce  uil  the  sid,  juid  that  (iaetC 
wai  thus  a  fatal  vai  i.ince  between  the  declaration  and  the  evidence. 


It  was  proved,  that  W.  and  L.,  on  the  2  ift  of  April, 


from 
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from  Frome  in  Somerfetfliirc  on  the  20th,  containing 
various  ca(h  notes  for  the  fum  of  242  /.  7  j.,  and  that 
V'  on  the  21ft  they  aftually  received  cafh  for  the  whole  of 

MiDOLBTCN.    them,  except  one.     This  was  a  cheque  for  26/.  8  j.  upon 

Meflrs,  Hcimmerfley  and  Co.  bankers  in  London, 
drawn  by  Lord  Cork  at  Frome,  payable  to  one  John 
King.  The  paper  on  which  the  cheque  was  drawn 
was  undamped,  W.  and  L.  on  the  21ft  paid  it  into 
their  bankers,  Sanfoni  &  Co.  who  immediately  gave 
thtm  credit  for  the  amount.  But  Sanfom  and  Co, 
did  not  prefenx  it  for  payment  till  the  2 2d.  On 
that  day  it  was  duly  paid  l^^Kammerfley  ^nd 
Co. 

» 

The  Attorney  General  objefted,  that  as  to  this  fum 
of  26/.  8j.  there  could  be  no  forbearance  from  the 
2 1  ft,  and  that  there  was  ftill  a  fatal  variance  between 
the  declaration  and  the  evidence.  The  cheque  being 
drawn  by  Lo|-d  Cork  at  fuch  ^  'diftance  from  the 
bankers  who  were  to  pay  it,  was  void.  Therefore, 
the  fads  of  its  being  remitted  to  JFilkins  and  Lacy^ 
and  its  being  paid  in  by  them  to  their  bankers,  went 
for  nothing,  and  there  was  no  loan  or  forbearance 
by  the .  defendant  of  the  26/.  8j.  till  the  2  2d  of 
April. 

G arrow ^  contra,  contended,  that  though  Lord  Cork 
would  not  have  been  liable  upon  this  cheque,  the  de- 
fendant was  precluded  from  contefting  its  validity 
after  he  hfmfelf  had  fent  it  as  cafli,  it  had  been  re* 
ceived  as  calh  by  W.  and  L.,  and  their  bankers  had 
given  them  credit  on  the  ftrength  of  it.    Thus,  in 


BORRODAILB 
V. 
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fairly  it  had  operated  as  ca(h,  and  being  regularly 
paid,  the  forb^rance  might  well  be  laid  from  the 
aid,    when  fV.    and   L.    found    it    available    for 

26L   8j«  Midplbtos. 

Lord  Ellenborough.  The  cheque  was  void 
in  its  creation.  It  is  a  mere  blank.  I  have  not  legal 
optics  to  fee  its  exiilence.  Money  was  paid  on  the 
dzdy  and  it  was  from  that  day  only  that  the  forbear- 
ance commenced  as  to  this  fum.  The  cheque  is  a 
mere  nullity.  If  it  had  been  lofl;  on  the  21  ft,  it 
would  have  been  the  lofs  of  a  piece  of  draw.  I  fhould 
have  been  difpofed  to  rpferve  the  point  had  I  thought 
it  doubtful ;  but  my  opinion  is  fo  clear^  that  I  mud  * 
dired  the  plaintiff  to  be  called 

Nonfuit. 

I 

Garrowy  Jervts^  and  Marryat  for  the  plaintiffs. 
The  Attorney  General  and  Lowes  for  the  defendant. 

[Attorniesy  fFaltoMznd  SvMitu] 
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March  8. 


X  folH  to  B.  ail 
the  hemp  that 
fnighi  belhippcd 
on  b.i.ird  cirtain 
▼effeli  at  Riga/ 
pot  exceeding 
300  *ons,  by  C* 
th(  ^'gent  of  the 
cnccrn.— C 
Ihipp^d  nn  board 
of  ihcfc  v.flcli 
only  71  ton»  of 
henr  p  on  account 
of  u4.,  Ujt  iip- 
lirarris  of  300 
tons  on  account 
of  other  pcrfons. 
Hcld,.thal>hc 
tcontra6t  muft  be 
confined  ro  fuch 
h^mpa*C  fli  )Uld 
ihip  as  ap^'-'  r  ;o 
y/.,  and  'har  // 
iras  n«t  a,  fa'cr- 
able  to  B.  for 
inTc  than  the 
71  tons* 


1 


Hayward  and  others  v.  Scougall  and  others, 

nrmS    was    an    a£Hon    for    the    non-delivery    of 
hemp. 

The  agreement  between  the  parties  upon  this  fub* 
jeft  was  as  follows  :  "-  Sold  for  Meflrs.  Scougall  &  Co, 
to  Meflrs.  Hayward  &  Co.  all  the  found  merchantable 
Riga  Ryne  hemp  that  may  be  loaded  by  the  Pilgrim, 
Webftcr,  and  one  or  two  other  fhips,  not  exceeding 
300  tons,  now  at  Riga,  by  the  fupercar^o  of  the  f aid 
vejjtls^  or  Mijfrs,  Schmids  iff  Co,   the  agents  of  the  emu 

cerrij  the  names  of  the  fhips  to  be  given  up  when  re- 
ceived, at  8 1  /.  per  ton,  &c/* 

The  names  of  two  other  (hips  were  fubfequently 
mentioned,  purfuant  to  the  agreement ;  but  when  they 
arrived,  along  with  the  Pilgrim^  it  appeared,  that  al- 
though Meflrs.  Schmids  had  loaded  each  of  them  with 
a  full  cargo  of  hemp,  they  had  fliipped  by  them  not 
more  than  71  tons  on  account  of  the  defendants. 
This  quantity  was  delivered  to  the  plaintiSs ;  and  the 
quefliion  was,  whether  the  defendants  were  not  bound 
to  deliver  300  tons,  fo  much  having  been  fliipped  on 
board  of  thele  veflTels  by  Meflrs.  Schmids  at  Riga. 
It  appeared  that  thefe  gentlemen  are  agents  for 
various  other  Ruflia  merchants,  befides  the  de- 
feudants. 


Ibe 
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The  Attorney  General  for  the  plaintiffs  contended, 
that  it  was  immaterial  o|i  whofc  account  the  hemp 
might  Tiave  been  Ihippeid.  The  agreement  purported 
an  abfolute  fale  of  all  that  fhould  be  loaded  by  Meflfrs. 
Schmids  to  the  amount  of  300  tons.  It  was  the  fame 
as  if  the  agents  had  never  been  mentioned,  and  there 
had  been  fimply  a  fale  of  the  cargoes  of  the  fliips 
named.  This  agreement  might  be  improvident,  but 
the  defendants  could  not  efcape  from  it*  If  a  mail 
voluntarily  covenanted  to  do  what  was  impoflible,  he 
was  liable  for  a  breach  of  his  covenant.  This  was 
precifely  like  the  cafe  tried  yefterday,  in  which 
Lord  Ellenborough  held,  that  a  man  was  liable 
upon  fuch  a  contrad,  although  he  had  actually  pur^ 
chafed  the  hemp  at  Peterfburgh,  and  he  was  prevented 
from  delivering  it  in  this  country,  from  its  being  feize4 
and  confifcated  by  the  Ruffian  government  (a). 


57 


1809. 


Haywa&v 

V, 


Lord 


{d\  Spfdt  V.  Heath  and  others, 
QuUdbali  Sitting  a  ^  7  th  March 
1 809  Action  for  not  delivei  ing 
certain  quantities  of  Peterfburgh 
hemp,  fold  by  the  defendants  to 
the  pb  in  tiff,  to  be  Jhipped  on  or 
before  the  3  \Jl  oJAuguJl,  oUfyJe, 
by  (hip  or  fhips,  the  names  of 
which  were  to  be  given  up  when 
knorrn.  The  Wilbcrftirae  and 
the  Alfred  were  afterwards  men- 
tioned as  the  names  of  the  (hips  j 
but  they  arrived  with  only  a  very 
fmdU  portioa  of  the  hen:p  oo 


board.  It  was  dated  by  way 
cf  defence,  that  the  defendants 
had  prepared  a  full  cargo  of 
hemp  for  thefe  two  (hips,  which 
would  have  been  much  more 
than  fufficient  to  fatisfy  the  con- 
trad  ;  but  thnt  while  it  waf 
coming  down  in  lighters  from 
Peterfburgli-toCronfladt,  it  was 
feized  by  the  Ruflian  govern- 
ment, and  confifcated  as  BritiHi 
property ;  and  that  the  (liips 
which  were  to  have  taken  it  on 
board  were  obliged  to  cut  their 

cable  fy 
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Hatward 

V' 
SCOUGALL. 
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Lord  Ellenborough.  As  all  the  hemp  which 
the  Schmids  were  to  fliip  at  Riga  was  not  to  belong  to 
the  defendants,  this- renders  it  improbable  that  they 
fliould  mean  to  fell  what  was  not  their  own.  In  the 
cafe  alluded  to,  the  party  had  agreed  to  fhip  and  de- 
liver a  certain  qaantiry  of  hemp,  and,  to  be  fure, 
nothing  could  excufe  him  from  doing  fo.  Bat  here 
the  defendants  only  fold  what  they  fuppofed  their 
agents  would  (hip  for  them.  No  doubt  they  expefted 
Schmids  &  Co.  to  (hip  at  Icaft  300  tons  of  hemp  on 
their  account ;  but  they  were  difappointed.  They 
feem  to  have  contemplated  the  poflibility  of  this.  They 
fay,  in  fubftance,  "  We  will  fell  you  all  that  our  agents 
at  Rigji  (hip  for  us,  to  the  amount  of  300  tons.  If 
they  fend  us  fo  much,  you  (hall  have  it;  if  they  fend 
us  none,  we  have  fold  none  to  you.'*  '1  he  words  em- 
ployed are  by  no  means  ftrong  enough  to  intimate, 
that  they  had  undertaken  to  fell  that  which  did  not 
belong  to  them,  and  over  which  they  had  nd  controul. 
They«only  refer  to  the  hemp  (hipped  by  Schmid  and 
Co.  as  their  own  agents.      *'  Agents  of  the  concern,*' 


im»m 


{0)  loEaft.  530.    cables  and  put  to  fca,  to  avoid 

the  embargo.  It  was  argued, 
therefore,  that  the  defendants 
were  not  liable  for  the  cfledls  of 
the  confifcation  and  embargo, 
which  had  prevented  the  hemp 
from  being  fhippcd  by  the  31ft 
of  Auguft.  But  Lord  El- 
'  LKNBOROUGH  fgid  this  cafe  was 
derided  bj  Atkinfon  v.  Jlit- 


chie  (a),  which  was  likcwife  a 
cafe  of  extreme  bard(hip,  and  as 
the  defendants  had  abfolutely 
engaged  that  the  hemp  fhould  be 
fhipped,  they  were  liable  for  this 
not  being  done,  from  whatever 
caufe  the  circumftance  had 
ariien.  —  The  plaintiff  had  ^ 
verdid. 


muft 
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mufl:  mean  agents  quoad  hoc^  not  general  agent3  in  the 
Baltic  trade. 

Plaintiffs  nonfuited. 


59 
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Hatwarb 

6C0UGALL« 


The  Attorney  Generalj  Garrowy  and  Taddy  for  th< 
plaintiffs. 

Parky  Toppings  and  Richard/on  for  the  defendants* 

£ AttorntcS|  Kay4  ^  Fr^Jkfitld  and  Dinnttt  6Ef  Grfaves."] 


Parkin  v.  Tunno. 


March  ^ 


'T^HIS  was  an  aftion  on  a  policy  of  infurance  on   if « fcipinfured, 

goods  on  board  the  (hip  Laurel,  "  at  and  from   her  ^  of  dcfiu 

Briftol  to  Monte  Video,  and  any  other  port  or  ports  in   "'J,',^'  "^JJVi 


trom 


the  river  Plate,  in  poffeffion  of  the  Englifli."     The   l^,"^^i*g';„  ,,^ 
plaintiff*  went  for  an  average  lofs  by  the  perils  of  the   *»=»"*^*  ^^  ^^^ 

•  OVA  ene-my,  oi  from 

Jisa*  being  ordered 

awav  by  t  )e 
E'glifh  otn- 

The  (hip  failed  from  Briftol  on  the  15th  July  1807,  poUcy  doe7?»at 

with  the  goods  infured,  conlifting  of  bottled  pQrter,  [Tirtti"  l^c'hw  * 

chcefe,  and  other  provifions.     When  off  the  coaft  of  ^''  i'^  '•'/'''y: 

Brazil,  flie  encountered  feveral  very  heavy  gales  of  -^.,  »Hat  p«.it 

h^ds  of  the  enemyi  arc  carried  to  B»  and  afterwards  to  C.  Theii  conrlition  b«:ing  ntrt*  inlpe^^ed 
for  the  firft  time  from  the  '  rigin.il  failing  of  the  ihlp,  they  are  found  t<»  be  .ilmuH  ctitireiy  deftroyed 
b7  fca-d^im-ige,  which  might  have  happened  pjrUy  in  the  voyage  toyf.  or  cntiirly  in  p.tfling  from 
yf.  to  C.  The  underwriters  are  nut  liabie  for  any  part  of  this  Kfs,  there  being  no  dittinct  cvidcuco 
lliil  the  goods  were  injured  while  thcj  were  proteded  by  the  policy. 

yrind^ 


^  CASES  AT  NISI  PRIUS, 

I, 

1809.        wfnd,  and  was  in  danger  of  foundering.     On  the  1 5th 
of  Oftober,  the  weather  having  moderated,  (hfe  entered 
the  river  Plate.     By  this  time^  Monte  Video  and  every 
other  place  in  the  river  Plate,  except  Maldonado,  were 
in  the  hands  of  the  Spaniards,  with  whom  we  were 
then  at  war.     The  Laurel  failed  for  Maldonado ;  but 
upon  her  arrival  off  that  port,  fhe  was  immediately 
ordered  to  fea  by  the  Engllfli  commander  there,  with- 
out  being  able  to  unload  any  part  of  her  cargo,  or  to 
receive  any  repair.     She  then  made  for  Rio  Janeiro, 
as  the  neareft  place  of  fafety ;  and  having  taken  in 
water,  fhe  proceeded  from  thence  to  Trinidad,  where 
fhe  arrived  on  the  12th  of  January  183P,  after  a  very 
tempeftuous  paflage.     Now,   for  the  firfl  time  fmce 
Rer  leaving  Briilol,  her  hold  was  opened,  and  her 
cargo  infpeSed.     The  bottles  which  had  contaiijed  the 
porter  were  found  almoft  all  either  broken  or  empty, 
and  the  chcefe  and  other  provifions  fo  much  injured 
by  the  fait  water,  as  to  be  of  little  or  no  value.     But 
the  witnefles  examined  were  unable  to  afcenain  when 
the  goods  had  fuffered  in  this  manner.     They  faid, 
thai  while  off  Brazil  the  Laurel  fliipped  a  grvrar  deal 
of  water,  and   that  the  damage  was  probably  done 
partly  before  fhe  reached   Maldonado,  and  partly  ia 
the  fubfequent  portion  of  the  voyage. 

The  AtiGrney  General^  for  the  plaintiff,  firfl:  con- 
tended, that  the  underwriters  were  liable  for  all  the 
damage  which  (hould  be  fuppofed  to  have  happened  to 
the  goods  till  the  (hip's  arrival  at  Rio  Janeiro.  As  all 
the  places  of  her  deftination,  except  Maldonado,  were 
^1  the  hands  of  the  enemy,  and  flie  was  prevented  from 

landing 
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landing  her  cargo  there  by  the  Englifti  commander, 
whofe  orders   (he  was  bound  to  obey,   the  good$ 
were  ftiU  proteftcd  by  the  policy  till  fhe  reached  a  place       *  "v? 
offkfety.  TwMM. 

■ 

Lord  Ellenborouoh,  The  (hip's  going  to  Rio 
Janeiro  might  be  the  moft  prudent  meafure  that  could 
be  taken  under  the  circumftances ;  but  I  am  clearly  of 
opinion,  that  the  underwriters  were  off  the  policy  the 
moment  (he  failed  from  ?>'Ialdonado.  I'hey  undertook 
t#  indemnify  the  affured  for  any  Iq^fs  that  (hould  hap- 
pen in  a  fpecific  voyage,  and  their  undertaking  cannot 
be  enlarged  by  impiicaticn,  however  neceffary  it  might 
be  that  the  voyage  fhould  be  altered.  I  cannot  add 
to  the  terms  of  the  policy,  **  or  if  the  faid  (hip  can 
not  enter  any  port  in  the  river  Plate,  then  till  (he  (hall 
reach  a  port  of  fafety  elfewhere." — For  any  damage 
the  cargo  can  be  (hewn  to  have  fuffered  in  the  voyage 
from  Briftol  to  Maldonado,  the  affured  have  an  un- 
doubted right  to  recover ;  but  upon  the  evidence  as  it 
now  (lands,  I  do  not  fee  that  it  is  polfible  for  the  jury 
to  determine  whether  the  goods  did  fuftain  any,  and 
if  any,  what  damage,  while  they  were  proteded  by 
this  policy. 

The  Attorney  General  anfwered,  that  the  befl:  evi- 
dence had  been  given  which  the  nature  of  the  cafe  ad- 
mitted ;  and  the  jury  muil  eftimate  the  damages  ac- 
cording to  the  rules  of  probability.  A  jury  was 
fometimes  called  upon  to  form  a  certain  conclufion 
upon  more  uncertain  premifes ;  as  in  the  well  known 
cafe  of  a  fatlier  and  fon,  who  were  hanged  together 

C  on 


PariCin 

9. 
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iScp.  on  the  fame  gibbet,  where  it  became  neceffary  to  de* 
dde  which  of  them  was  the  furvivor.  Here  the  jury 
mufl:  afcribe  the  damage  to  the  diiferetit  parts  of  the 
To  MHO.  voyage,  according  to  the  beft  of  their  judgment.  The 
plaintiff  had  effeded  another  policy  on  the  goods  from 
the  river  Plate  to  the  (hip's  port  of  difcharge  in  the 
Weft  Indies :  but  the  fecondfet  of  underwriters  might 
equally  well  fay,  that  it  was  uncertain  whether  any 
and  what  portion  of  the  damage  was  fuftained  between 
Maldonado  and  Trinidad. 

Lord  Ellenborough.  Primi  facie  the  damage  is 
referable  to  the  fecond  poll,  y,  unlefs  the  underwriters 
can  fliew  that  it  happened  before  their  liability  attached. 
Moft  likely  a  part  of  it  was  occafioned  by  the  tempef- 
tuous  weather  the  fhip  experienced  in  lailing  to  the 
river  Plate ;  but  there  is  no  proof  of  this,  and  no 
evidence  is  adduced  that  the  jury  can  fafely  proceed 
upon.  The  burthen  lies  upon  the  plaintiff  to  fhew 
fpecific^lly,  that  the  goods  infured  were  damaged  by  a 
peril  againft  which  the  defendant  is  bound  to  indem- 
nify him. 

Plaintiff  nonfuited. 


In  the  enfuing  term,  the  Attorney  General  moved  to 
fet  afide  the  nonfuit  on  both  the  grounds  taken  at  the 
trial :  but  the  other  Judges  concuved  in  opinion  with 
the  Chief  Justice,  that  the  rifk  ended  at  Maldonado, 
and  that  as  the  ftate  of  the  cargo  had  never  been  ex- 
amined till  the  ftiip  reached  Trinidad,  there  was  no 

fufficient 
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fufficient  evidence  for  the  jury  to  prefume  that  any 
part  of  the  damage  had  happened  while  the  policy  re- 
mained in  force. — Rule  niji  refufed. 

The  Attorney  General,  Park,  and   Taddy,   for  the 
plaintiff. 

Garr&Wy  Scarlett j  and  F.  Pollock,  for  the  defendant. 

[Attornicfi  f  aimer  and  BLnt.] 


«3 


FirdSr  Blackenhagen  v.  the  London  Aflurance  Co.   <wi/r,    vol.  i. 
p.  454,  arfd  the  cafes  there  referred  to. 


KisT  and  others  v.  Atkinson  and  others. 

•THIS  was  an  aftion  for  commiffion  alleged  to  be  due 
to  the  plaintiffs  in  refpefl:  of  a  cargo  of  wheat 
they  had  (hipped  for  the  defendants  from  Konigfberg 
to  London. 

When  the  wheat  in  queftion  arrived,  the  defendants 
infilled  it  was  of  a  much  inferior  quality  to  that  which 
they  had  ordered.  They  therefore  fold  it  under  pro- 
tell  on  account  of  the  plaintiffs,  and  afterwards  brought 

A,  fur  a  breach  cf  the  agreeroent,  and  recovers  d^^magrs. — Held,  that  y^.  cannct 
uin  an  action  agiinli  B,  for  tlic  ff<>mmiflion,  as  hik  cuim  fur  liiis  aiigric  have  been 
ia  the  former  iiiiliun  Cu  reduce  the  damages. 

an 


F.Majr, 
March  io« 


It  is  agreed  be- 
tween A.  :iinl  9^ 
that  y/.  for  cer- 
tain commifhc/n 
Ihall  (bipacaig* 
of  wheat,  of  a 
fpecibc  quality, 
at  a  foreign  port 
for  B.  in  Eng' 
land.  The  wheat 
lhip(K-d  by  A, 
being  found  itpm 
its  arrival  to  ue 
of  i«n  inferior 
quality, J?,  brings 
Hna«5\ion  againtl 
r:ficr wards  m<iin- 
given  in  evidence 
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an  aAion  againft  them  for  breach  of  contrad,  in  which 
they  recovered  399  /.  9  j. 

Gar  row  contended,  that  the  plaintiffs  had  now  a 
clear  right  to  their  commiffion,  according  to  the  terms 
of  the  contraft.  For  any  damage  which  the  defend- 
ants had  fuftained  by  the  bad  quality  of  the  wheat, 
they  had  received  a  fiill  compenfaiion.  Therefore 
things  ftood  between  the  parties  exadly  as  if  the  wheat 
had  been  of  the  quality  ordered,  and  the  agreement 
had  been  in  all  refpefts  fulfilled  on  the  part  of  the 
plaintiffs. 

Lord  Eli.enborough.  The  fads  which  the  prc- 
fent  plaintiffs  now  rely  upon  might  have  been  given  in 
evidence,  to  reduce  the  damages  when  they  were  de- 
fendants. I  confider  the  account  as  clofed  between  th^ 
parties  by  the  former  verdid. 

Plaintiffs  nonfuited. 

Garrow,  Toppings  and  Parntber  for  the  plaintiffs. 

Park  and  Taddy  for  the  defendants. 

[AttornieSj  Druce  an  J  Palmer  6f  CoJ] 


V'tdi  Bailen  v.  Butter,   7  Eaft  479.    Fifher  v.  Samuda,  ante, 
▼ol.  X.  p.  190.  ¥lLK*^J^./ti . 
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De  Tastet  and  others  v.  Baring  and  others;  Fn%, 

March  lO. 

'TpHIS  was  an  action  by  the  indorfees  againft  the  Biiisofcxchmfc 

indorfers  of  two  bills  of  exchange,  drawn  in  Lon-  were  indoi red  hf 

don  by  J.  Hodgfon  upon  Joze  Luiz  da  Silva  ac  Lifbon,  c..unl*iy,'aMd  ** 

each  for  the  fum  of  2220  mil,  767  reis,  and  falling  J^'J^^^^ichaat 

due,  the  one  the  ^oth  of  November,  the  other  the  loth  '»  Lib  .n. 

-    '  ,  X  When  tlic  bills 

of  December,  1807.  betameduc, 

Liibon  was  ia 
the  hands  uf  the 

It  was  admitted,  that  the  defendants  were  liable  as   ^^IZ^'^l^t'^^ 
indorfers  of  thefe  bills,  and  that  the  plsintiffs  as  in-    "ourcj.   c.  rei 

•  '  •      .   -  .  drcwr  upon  B.  ta 

dorfees   had    been  paid  principal,    intereft,   and  all   London,  uut  i?. 

_  rUi  n  •  1  **'*^  "'^^  honour 

charges, '  ^;crf/^/  re-cxcbange.     The  queition  between  ihei--drnf» 

the  parties  was,  whether  the  plaintiffs  were  entitled  to  cie-.'riy'rhl  tuir 

recover  any  and  what  re-exchange  on  both  or  either  *^l,^^^]^l^ 

of  the  bills.  '  crtabn.'hfd 

courf  •  of    X- 

Chl'-g';  h   lU'CCn 

On  the  7th  of  April  1807,  a  few  days  "after  pur-   L-»mion. 
chafing  thefe  bills  from  the  defendants,  the  plaintiffs    b  "l^a^nft  *^.  ^ 
indorfed  them  and  remitted  them  to  Meffrs.  Jeronimo   I?^",' •''..ff!!'' 

the  \n  \\  UltXS 

Rebeiro,  Neavcs,  and  Co.  at  Lifbon,  by  whom  they   <^^  '•"  ^^  ^«- 
were  prcfented  for  payment.     Before  cither  of  them   d  rniio^ed  by 
became  due  the  French  had  taken  poffedion  of  Lifbon^   tie  cJuu  after* 
and  the  Englifti  were  excluded  from  Portugal-     How-    iirrfidcihe  vc^t 
ever,  Meffrs.  Jeronimo  Rebeiro,  Neaves,  and  Co.  re*    '^^^^  "?*"  ^^** 
drew  upon  the  plaintiffs  in  refped  of  the  bills  in 
queftion;  one  redraft  being  dated  24th  Deccftiber 
1807,  and  the  other  30th  January,  1808;    3oth  yrerc 
Vo&.  II.  F  drftwii 
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drawn  at  the   exchange  of   68, — the  bills  having 
been  negotiated  in  this  country  at  62,— thus  making  a 
V.  difference  of  6d.  per  milrei  (a).    When  the  re*drafts 

Baking,      arrived  in  London,  they  were  difhonoured  bv  the 

(tf ) Sum  paid  de«       i    •     •«• 
fendants  for  the     plaUltlXIS* 
kills  1147/.  H«> 
Sum  demanded!  ' 

ttfid.  13 1. 4ii       Garrtnv  for  the  defendants  contended,  that  Portugal 

being  an  enemy's  country  at  the  time  when  thefe  bilk 
became  due^  no  Britifh  fubjeft  was  liable  for  re- 
exchange  upon  them;  and  that  at  any  rate  no 
claim  for  re-exchange  could  be  fct  up  by  the  prefent 
^  plaintiffs,  as  they  had  refufed  to  pay  any  to  their  in- 
dorfees,  and  therefore  were  not  damnified  in  this  re- 
ip^Qi  by  the  diflionour  of  the  bills. 

The  Attorney  General  anfwered,  that  the  plaintiffs, 
however  they  might  have  refufed  to  accept  the  re-drafts, 
were  clearly  themfelves  liable  for  re-exchange  to 
Meffrs.  Rebeiro,  Neaves,  and  Co.  By  indorfing  the 
bills,  they  had  imdertaken  that  this  houfe  on  certain 
days  fliould  receive  at  Lilbon  certain  fums  of  Portu- 
guefe  money,  either  from  Da  Silva,  the  acceptor  of 
the  bills,  or  failing  him,  from  any  perfon  who  would 
advance  the  money  upon  drafts  on  the  plaintiffs  at  the 
current  exchange  of  the  day.  Da  Silva's  property 
being  feized  by  the  French,  he  was  unable  to  pay,  and 
the  holders  of  the  bills  had  therefore  an  undoubted 
right  to  refort  to  the  other  alternative  of  the  indorfers* 
obligation,  and  to  nufe  the  fums  fpecified  in  the  bills 
by  re-drawing  upon  London,  however  diladvantageous 
the  exchange  might  be.  If  the  plaintiffs  had  refufed 
to  accept  the  re-drafb,  they  might  be  compelled  to  pay 

f  ^  th9 
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the  amount  of  them  by  an  adion  on  the  bills*    Having 

thu«  incurred  a  liability  for  re-exchange  by  the  diflio-  ^-  ^ "    '^ 

hour  of  the  bills,  they  had  a  right  to  cdme  upon  the  n>. 

defendants,  who  were  their  mdorfers,  and  had  con-      B^aiito* 

traded  the  fame  engagement  with  them  which  they 

thethfelves  had  with  their  indorfees  at  Lifbon*  It  would 

have  been  no  anfwer  with  refpeft  to  the  princip4 

money,  that  that  had  not  been  paid  by  the  plaintifis. 

Ko  more  was  it  as  to  the  re-exchange.     In  both  cafes 

a  liability  to  pay  when  legally  called  upon^  was  faf« 

fident* 

Lord  ELLEl^BORouott  obfferved)  that  the  queftiott 
muft  depend  upon  the  ufage  df  merchants,  and  dire£ted . 
the  jury  to  find  for  the  plaintiffs,  if  they  had  either  paid 
or  become  liable  for  re-exchange  themfelves* 

A  full  fpecial  jury,  after  fome  deliberation,  found  ^   ^ 
verdifl:  for  the  defendants,  which  the  court  afterward! 
refiifed  to  fet  afide. 

The  /Attorney  General  and  Littledak  for  the  plaintiffs. 
^     Carrow  and  Marryat  for  the  defendants* 

^A^toraiesi  Co(>per  (sf  Lowe  and  Giegfon  Hf  J}ix9t»J 


Fide  MelUHi  v.  Simeoo>  i  H.  BL  378.  Follard  v.  Hetrict,  i  B. 
&  P.  33J. 


F  « 
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Saturday, 
^larch  II. 


X  reiidiD^atX. 
emj^loys  Ji.  re- 
fiding  at  Y.  to 
procaft  payment 
of  a  bill  the»e, 
and  fo  remit,  the 
prcMucc  dired  to 
him  iitX— JET. 
receivet  pay- 
ment of  the  billy 
but  rcmiri  tbe 
produce  ro  a 
third  perfon  at 
Z*  for  A,'%  ufe, 
whereby  the 
whole  gets  into 
tlie  hands  of  ^.'a 
creditors* 
^.  cannot  main- 
tain an  ad  ion  for 
money  had  and 
received  again  (I 
9m  to  r«cover  the 
amount  of  the 
Aim  received  in 
paynneiit  of  tbe 
biJl. 


^         Duncan  v^  Ski? with* 

\ 

I^ONEY  had  and  received.    Plea,   the  gcReral 
.  iflbe. 

Taddy  for  the  plaintiff  ftated,  that  the  a£lion  was 
brought  to  recover  a  fum  of  money  which  the  defend- 
ant  had  received  in  payment  of  a  French  ordanance  (a 
negotiable  indrument  in  the  nature  of  our  navy  bills), 
which  had  been  drawn  by  General  Le  Clerc,  at  St.  Do* 
mingo,  on  the  minifter  of  the  marine  at  Paris,  in 
favour  of  one  Taylor,  and  had  been  affigned  for  a  va- 
luable confideration  to  the  plaintiff,  a  merchant  at 
Frederickiburgh  in  Virginia.  The  defendant  then 
refiding  at  Paris  as  a  diplomatic  agent  of  the  Ame- 
rican government,  the  plaintiff  employed  him  to  pro- 
cure  payment  of  this  inftrument,  and  defired  that 
he  would  remit  the  money  dired  to  him  at  Frede- 
rickfburgh.  The  ordonance  was  duly  honoured  by 
the  French  government ;  but  tlie  defendant,  inftead 
of  obeying  his  in(lru£)ions,  remitted  the  proceeds  ia 
bills,  payable  to  the  plaintiff^s  order,  to  Mr.  Patterfoq^ 
prefident  of  the  bank  at  Baltimore.  The  confequence 
was,  that  the  plaintiff's  creditors  had  got  poffeffion  o{ 
thefe  bills,  under  a  pretended  authority  derived  from 
a  deed  of  truft.  But  as  the  defendant  had  not  re- 
sutted  the  money  in  the  manner  required,  he  muft 
ftHl  be  fuppofed  to  have  it  in  his  hands,  as  he  had 
lecttved  it, — Uxt  the  plaindfi^s  ule. 
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Lord  Ellenborough.  Having  no  fyedsil  couttt 
for  mifconduft,  you  fail  in  limine.  Befides^  the  de- 
fendant had  a  lien  upon  the  money  received  from  the 
French  government  for  his  commiflSlon,  and  was  not 
bound  to  part  with  it,  till  that  was  fatisfied.  In  Ihort, 
you  have  no  declaration  to  fuflain  your  cafe ;  and 
you  have  no  cafe  to  be  luftained^  if  you  had  a  d^^ 
9laration» 

^  PlaintiflF  nonfuxted. 
Taddy  for  the  plaintiff. 

Garrow  and  Park  for  the  defendant^ 

[AttornicS|  U'ejkmi  aud  D<uicr.] 
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Marshall  v.  Parker. 


Saturdayi 
lifarch  II. 


TPHIS  was  an  aCkion  on  a  policy  of  infurance  on  fifh  The  fentence  of 
^  valuedatii5o/  onboardtheDanifhfliipCupido,  7afo™I^*n  court 
from  Mount's  Bay  to  Leghorn.  ca^^oX*«- 

cehrcd  in  rvi- 
g,  -   ,      .^-  ^         .  •••    '-.««•    dcnce,  without 

J.  Warren  for  the  plaintiff,  at  nrft  fatisned  himfelf  previmw  proof 

with  proving,  that  a  cargo  of  pilchards  was  put  on  l^n  Jpime'^'!^ 

board  the  Cupido  in  Mount's  Bay^  and  putting  in  a  ^imi'^deVTU 

minute  of  council,  which  direfted  a  licence  to  be  '*'"':'» '»^»«  7>'«» 

><  '  •  a  Ihip  left  her  • 

granted  for  this  fliip  to  carry  a  cargo  of  pilchards  tQ    p^  of  outfit,  ni« 

voyage  infured.'— Goods  pn^teAcd  by  a  valued  policy,  being  captured,  are  condemned  at  Uwf«l 
f rixe,  tkt  canton  pajing  th$  frtight,    Tht  alTurtd  i^ay  ncvccrhflc(t.  repovsr  m  for  a  total  lo^ 
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Leghorn,  and  a  fentence  of  the  French  Admiralty 
Court,  whereby  the  cargo  of  the  Cupido  was  adjudge4 
•good  pri^e,  the  captors  paying  freight  to  the  captain^^ 
to  whom  the  yeffel  w^s  ordered  to  be  reftored. 

.  C^rrow  fpr  the  defendant  ot^jefted,  that  there 
tfras  no  evidence  of  the  ihip  h^^ing  ever  failed  on  the 
voyage  infured,  a|id  that  the  fentengg  was  not  by  itfelf 
fuflScient  evidence  of  the  capture* 

Lord  Ei^LENBORouQH.  From  the  licence,  we  may 
prefume,  that  the  .(hip  failed  for  Leghorn  (^) ;  but 
certainly  the  plaintiflF  has  not  proved  that  fhe  was 
captured  on  her  way  thither.  Ypu  muft  lay  a  foun- 
dation for  the  fentence.  At  prefent  it  is  merely  in 
vacuo.  Prove  a  capture,  and  I  will  receive  the  fen» 
tence  as  evidence  of  tb?  fad?  onyhich  thecondemna* 
tion  proceeded. 

A  witnefs  was  then  called,  who  ftate^,  that  the 
ihip  was  taken  by  a  French  privateer  within  a  (hort 
diftance  of  Leghorn  j  that  ihe  was  carried  into  that 
port,  and  that  the  cargo  was  there  fold  by  Darby  apd 
Cp.  to  whom  it  had  b^en  origin^Iy  configned. 

Garrov;  contended,  t|iat  a^  the  cargo  had  reache4 
Its  dcftination,  the  underwriters  were  difcharged  j  and 
that  at  any  rate  they  could  npt  be  liable  for  the  full 
fum  of  I  i^q/.,  as  the  freight,  which  w^s  included  in 
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I 

the  valuation,  was  to  be  paid,  not  by  the  aflured,  but 
by  the  captors. 

•^  *  Marshall 

Lord  Ellenborough.  The  cargo  was  inter-  Parkek, 
cepted  on  the  voyage  infured,  and  though  carried  into 
Leghorn,  and  fold  by  the  confignees^  this  is  the  fame 
as  if  it  had  been  carried  into  any  other  hoftile  port, 
and  difpofed  of  in  any  other  manner.  It  never  reached 
the  agents  of  the  aflured.  The  fale  was  for  the  benefit 
of  the  captors. — ^Nor,  without  evidence  of  fraudf  can  I 
diflurb  the  valuation, 

Verdia  for  fum  infured* 
J.  JVarrm  for  the  pl^tiC 

Qarrtno^  Park^  and  Scarlett  for  the  defendant* 

[Attoraicfy  Wadejon  andit/^^^.] 


Vti$  Shawe  v.  Felton^  2  £aft  109, 
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Feb.  18. 

In  Ana^ion  for 
a  libel,  the  plain- 
fifF  cannot  give 
in  evidence  olher 
libels  pul'iflicd 
concdning  hitn 
by  thedcteiidanty 
unlcfs  they  di- 
re^ ly  refer  to  the 
Oibel  fet  out  in 
Uc  declaiation* 


FiNNERTY  V.  Tipper. 

'TpHIS  was  an  adlion  for  a  libel  publifhe^  in  a  perio^ 
dical  work,  called  "  The .  Satirift,  or  Monthly 
Meteor,"  which  ftated  (amongft  other  things),  that  the 
plainciflF  being  profecuted  by  the  Attohiey  General, 
had  fled  the  country,  that  he  might  fave  himfelf  from 
the  pillory. 

In  addition  to  the  libel  fet  out  in  the  declaration^ 
the  plaintiflTs  counfel  propofed  fo  read  extrafts  from 
fubfequent  numbers  of"  The  Satirift,**  to  prove  the  ma- 
licious motive  with  which  the  former  libel  had  been 
publifhed. 

'  Sir  James  Mansfield,  C.J.  Unlefs  the  fubfe- 
quent publications  exprefsly  refer  to  the  libel  for  which 
the  aSion  is  brought,  they  cannot  be  read.  Yoa 
might  as  well  give  in  evidence  one  high  way  ^robbery  on 
(he  trial  of  another. 
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Bejl^  Serjeant,  Clifford^  and  Adolphus  contended, 
that  the  fubfequent  publications  were  admifCble  to 
ihew,  quo  animo  the  defendant  had  publiihed  the  libel 
declared  upon.  They  were  not  offered  as  part  of  the 
prefent  caufe  of  a£lion,  or  to  aggravate  the  damages. 
If  the  plaintiff  wiflied  to  recover  a  compenfation  for 
any  injury  he  hadfuftained  by  them,  he  was  certainly 
bound  to  bring  a  frefh  aftion.  But  they  might  clearly 
be  ufed  to  explain  the  defendant's  aft  in  publifliing 
the  original  libel.  For  this  purpofe,  in  anions  like 
the  prefent,  fubfequent  libels  and  fubfequent  words  of 
defamation  were  conflantly  received  in  evidence.  In 
a  late  cafe  in  Campbell* s  Reports^  this  point  had  been 
fo  ruled  by  Lord  Ellenborough,  in  an  action  for 
words  {a).  So,  in  the  cafe  of  Carr  v.  Hood,  which 
was  an  aclkon  for  a  libel  contained  in  the  fecond  edi- 
tion of  a  book  called  *^  My  Pocket  Book,'*  the  firft, 
fecond,  and  third  editions  of  that  book  were  received 
inevidence,  and  likewife  a  nunibet'  of  the  Monthly 
Mirror,  a  work  publiflied  by  the  fame  defendant,  in 
which  he  continued  to  abufe  the  plaintiff.  Sir  John 
Carr.  The  fame  d^rine  was  recently  held  by  tlie 
whole  court  of  K.  B.  in  the  cafe  of  Tate  v.  Hum- 
phrey (^),  from  the  Oxford  Circuits  Even  in  cri- 
minal 
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rBo9. 


ffl)  Ruftdl  V.  M'Quiftcr, 
I  Campb.  49. 

(i)  Taii  V.  Humpbrey^  Her. 
Lent  Aflizes,  iBoS.  Cor.  Gra- 
H  AMyB.  A£Uon'ft>rwordaof  per"* 
jury.  To  (hew  the  quo  anifno^  the 


plaintiff  offered  in  evidence  a  bill 
of  indidxnent  whicb  had  been 
fubfequently  preferred  by  the  de- 
fendant againft  him,  and  which 
the  grand  jury  returned  ignara* 
mus.    The  defendant's  counfel 

objediedt 


*  • 


74 


1809. 


CASES  AT  NISI  PRIUS, 

minal  cafes  the  fame  principle  was  recognized.  Thus^ 
in  The  King  v.  Harty  the  editor  of  the  Independent 
Whig,  when  the  defendant  came  up  for  judgment, 
many  papers  were  read  which  had  been'  publiflied 
fubfequent  to  the  libels  fet  out  in  the  infor- 
madon. 

SirjAM£s  Mansfield,  C.J.  I  am  ftill  of  th« 
fame  opinion.  If  the  do&rine  contended  for  were  to 
prevail,  it  might  happen  that  the  firft  libel  might  be 
almoft  nothing,  while  the  fecond  mi^t  contain  the 
moft  fhocldng  imputations ;  and  the  neceflary  confe* 
quence  would  be,  that  the  jury  would  give  damages 
for  the  fecond  libel  in  an  a£Hon  for  the  firft.  Befides, 
with  refped  to  the  fecond  libel,  of  whatever  crimes  it 
accufes  a  man,  it  may  be  true ;  and  the  defendant  has 
no  opportunity  to  prove  the  truth  of  it,  unlefs  it  is 
made  the  fubjed  of  a  diftind  adion;  I  do  not  fay, 
that  a  fubfequent  publication  may  not  fo  far  refer  to 
the  fubjed  of  the  di^laration,  as  to  permit  it  to  be 
ufed  in  evidence;  as,  for  inftance,  fuppofe  a  maa 
publifhed  a  libel,  and  afterwards  publiihed  a  paper, 
faying,  that  every  thing  in  the  libel  was  true,  that 
would  not  be  a  new,  diftind,  and  fubftantive  libel,  but 


objeftedi  tHat  this  was  the  fub* 
jcA  of  an  a£^ion  for  ^  maliciou8> 
profecutioa ;  but  Grahami  B. 
i^eceived  it  at  evidence  to  prove 
the  malicioui  intent  with  which 
the  words  were  fpoken. — ^The 

IbJlowing  term  an  sppUcation 


was  made  to  fet  afide  the  verdi£t 
for  the  plaintiff  on  thi^  ground  ; 
but  the  Judges  were  of  opinion, 
that  the  evidence  had  been  pro« 
perly  admitted^  and  H  new  trial 
was  rafufe4«  ^ 
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might  be  read  at  the  trial  to  prove  the  malice  of 
the  original  publication,    I  do  not  think  that  any  cafe 
can  be  authority^  which  goes  farther.     "With  the  cafes 
which  have  been  aftually  cited,  I  am  difpofed  to  agree.- 
I  know  that  in  aftiohs  for  words  it  has  been  allowed 
to  give  evidence  of  words  fubfequently  fpoken ;  but  I 
l>elieve  that  has  been  reftrained  to  words  relating  to  the 
•  fiune  fubjeft.     In  an  a£Uon  for  words  of  perjury^  I  do 
not  believe  that  any  judge  has  received  in  evidence 
words  fubfequently  fpoken  by  the  defendant,  accufing 
the  plaintiflf  of  murder,     Upon  con(ideration,  I  think 
the  cafe  before  Mr.  Baron  Graham  was  rightly  decided, 
inafmuch  as  the  circumftance  of  preferring  the  indiS-t 
ment  was  there  proved  ^o  (hew  the  fmfilice,  and  the 
indidment  itfelf,  in  point  of  faft,  merely  repeated  the 
words  for  whi:h  the  a£lion  was  brought.    But  had  it 
been  an  indi<^ment  for  a  highway  robbery,  I  ihould 
have  thought  very  differently. — Vi/^ith  regard  to  Sir 
John  Carrs  cafe^  it  has  not  the  leaft  relation  to  the 
one  befor6  me.    That  was  an  adion  by  an  author  for 
a  fevere  animadveriio)!  on  fome  of  his  writings.     The 
defence  was,  that  this  was  written  in  the  fair  fpirit  of 
criticifm,  and  that  it  was  not  publiflied  with  a  malicious 
intention  to  defame  Sir  John  Carr.    Therefore,  the 
manner  in  which  the  work  itfelf  was  fold,  and  any 
other  papers  publiibed  by  the  defendant,  to  fhew  that 
he  was  aduated  by  malice  in  publiihing  the  libel  com- 
plained of,  were  certainly  admiffible  evidence. — I  have 
looked  aiT  the  paifages  now  propofed  to  be  read,  and  it 
would  be  the  mod  mpnftrous  injufUc^  to  the  defend- 
{M)t  to  receive  the  M^hole  of  them  in  evidence.    Tou 

may 
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may  read  the  firft  fent<ence  if  you  will.    Farther  yo« 
mufl  not  go. 

» 

TTic  following  fentencc  was  read  accordingly,  from 
a  Number  of  "  The  Satirift  "  publifhed  after  the  a£lion 
was  brought : — '*  We  certainly  did  (late  in  our  laft 
number,  that  we  underftood  Peter  Finnerty  had  quitted 
the  country,  and  we  had  good  grounds  for  believing 
that  he  had ;  but  it  now  appears,  that  he  merely  ipread 
a  report  of  his  abfence,  and  remained  concealed  ia 
London  (ay^ 


ft  it  not  a  bar  to  Shepherd,  Serjeant,  for  the  defendant,  propofed  to 
K^i^^JhaMht  prove,  by  way  of  complete  anfwer  to  the  aftion,  that 
Slui'^Mbil  ^^"  ^^  plaintiflF  had  pi^pofcd)  as  a  qucftion  for  difcuflioQ 
ri*eiiin<  the       .Jn  a  public  debating  foCiety,  of  which  he  was  manager, 

**  Whether  the  editor  of  the  Satirift,  or  a  notorious 
pickpocket,  was  the  greater  nuifance  to  fodety  ;** 
that  he  had  caufed  boards,  with  the  queftibn  printed 
upon  them  in  large  charafters,  to  be  carried  through 
the  ftreets ;  and  that  when  the  queftion  came  on,  he 
took  an  active  part  in  the  debate,  giving  the  decided 
preference  to  the  pickpocket.  Thefe  feds,  it  was 
contended,  on  the  authority  of  Anthony  Pafquirf^s 
cafey  before  Lord  Kenyon^  would  entitle  the  defendant 
to  a  verdid» 


{a)  Fide  Mead  v.  Daubigny,  Peak.  Caf.  125*    Lc«  v.  Hufon, 
ib.  ;66.    Rex  v.  Ball,  i  Campb.  324. 
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Sir  James  Mansfield.    I  cannot  go  fo  for  as  Lord        1809. 
Kenyon  ts  dated  to  have  done*     The  decifion  of  that    '^f'^^^^ 
cafe,  I  rather  think,^\ras  incorred;  in  ^point  of  form,  v^ 

diough  it  was  corre£k  in  point  of  juftice.  If  a  man  Tipts«* 
is  in  the  habit  of  libelling  others,  he  complains  with 
a  very  bad  grace'  of  -being  libelled  himfelf,  and  he 
cannot  be  fuppofed  to  fuffer'  much  injury  from  this 
fource*  But  I  cannot  fay  that  he  fufiers  none,  or  that 
he  lofes  his  right  to  maintdn  any  fuch  aOion.  The 
evidence  opened  does  not  amount  to  an  abfolute  defence 
in  law,  biit  will  be  mod  elfential  with  refped  to  the 
damages.  If  two  men  are  concerned  in.  publifliing 
moollrous  libels  agamft  each  other  every  day,  theie 
cdB  be  no  claim  U}  damages  on  dther  fide. 

Verdi&  for  the  plamtiff.-^Damages  i/« . 

Be/l^  Serjeant,   Cliffhrdj  and  Adolpbus^   for  the 
plaintiff. 

Sbepberd^  Vaughany  and  Manlej^  Serjeants^  fior  the 
defendant. 


•v^ 


fi«  iodic  cafeof  Cr:i««  Cm.  Wycombe, 4  £^.  x6.  Bttt4* 

L«rd  Kenyoa  helil,  thai  the  no-  better  opinion  fecmt  now  to  bCf 

taffioni,  lUMiifjgruiied  icficlelity  of  that  it  only  goet  ia  aiitigaRioii 

At  huibaDd,  was  a  complete  bar  of  damagci*    Bronlcy  «.  Walp 

tetiicai^ii.  Wyo^Qamv.Loid  ^fct^  ik.  137. 
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Wednefday, 

Prrmifes  are  let 
firoin  year  to 
year)  upon  an 
agreement,  that 
cither  party  may 
determine  the 
tenancy  by  a 
marttr's  tntictm 
Thit  notice  muft 
expire  at  that , 
period  of  the 
year  when  the 
tenancy  com- 
menced* 


Doe  ex  d.  Pitcher  v.  Donovak. 
TTJECTMENT  for  a  houfe  in  Cock  Court* 

Pitcher  had  let  this  houfe  to  one  Quelle^  from  yeaf 
to  year,  upon  an  agreement  that  either  party  might  de^ 
iermine  the  tenancy  by  a  quarterns  notice.  Quelle  en* 
.  tered  at  Michaelmas  1802,  and  occupied  the  premifes 
for  fome  time  himfelf.  He  then  underlet  them  to  the 
defendant  on  the  fame  terms  on  which  he  himfelf  held 
them;  and  things  continued  on  this  footing  for 
feveral  years.  But  at  Lady- day  1808,  Quelle  gave  a 
written  notice  to  Pitcher  that  he  fhould  deliver  up 
pofleflion  of  the  premifes  to  him  at  Midfummer  fol- 
lowing, and  a  fimilar  notice  to  the  defendant,  to  quit 
the  premifes  at  the  fame  period.  The  queftion  was. 
Whether  this  was  a  fufScient  notice  to  determine  the 
tenancy  within  the  meaning  of  the  agreement  ? 

Manleyy  Serjeant,  for  the  defendant.  Contended, 
that  the  tenancy  had  not  been  properly  determined,  as 
the  quarter's  notice  ought  to  expire  ar  that  feafon  of 
the  year  when  the  tenancy  commenced ;  and  cited,  as 
in  point.  Right  €9;  d*  Flower^  v.  Darby y  i  T.  R.  159. 
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Beft^  Serjeant^  contra^  infifted,  that  although  in 
the  common  cafe  of  a  tenancy  from  year  to  year, 
there  mufl  be  half  a  year's  notice  to  quit^  expiring  at 
that  feafon  of  the  year  when  the  tenancy  commenced  j 
yet  where  it  was  exprefsly  agreed  between  the  parties, 
that  a  quarter's  notice  fhould  be  fuffident,  their  meaxi- 
tng  mufl  be  taken  to  be,  that  the  notice  might  expire 
at  any  of  the  four  quarter-days  when  the  rent  was 
payable. 

Sir  James  Mansfield,  C.  J.  (aved  the  point ;  and 
die  Court  of  C.  P.  bdng  of  opinion  that  the  notice 
was  infuffident,  ordered  a  nonfuit  to  be  entered. 

Beji^  Serjeant,  and  Hemming^  for  the  leflbr  of  the 
plaintiff. 

Mankjy  Serjeant,  for  the  defimdant, 

[Attornicfi  DotUand  Ledvfick,^ 
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Doe 

V, 

DOMOTAM* 
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Christie  v.  Griogs. 


[    Thttrfday^ 
Feb.  23. 


'T'HIS  was  an  aaion  of  affumpfit  agalnfl:  the  defead-  %^J^^^^ 

*    ant  as  owner  of  the  Blackwall  M'*  on  which  X^^^/^^l^ 

the  plaintiff,  a  pilot,  was  travelling  to  London,  when  ^^^X^r^ 

Amo,  and  the  plaintiff,  ttavelllng  by  it  at  a  paffengtr,  wa.  hurt  j  to  prove  negligence,  it  ii  frimi 
/Md€  enough  to  give  evidence  of  the  coach  having  broke  down  j-from  which  negligence  will  be 
i>lcneiL--The  ptoprietor  of  a  flage-ooach  it  not  anfweiable  for  any  damage  that  may  happen  to 
•  H«eii(tr,  ftem  ibe  €oach  being  oveitumed  by  a  mere  accident. 

it 
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1809.  It  broke  down,  and  he  was  greatly  bruifed.  The 
firft  count  imputed  the  accident  to  ihe  negh'gence  of 
the  driver ;   the  fecond,  to  the  infufficiency  of  the 


Christib 


Cricos.      carriage! 


•  The  plaintiff  having  proved  that  the  axle-tree  fnapped 
afunder  at^a  place  where  there  is  a  flight  defcent,  from 
the  kennd  croiling  the  road ;  that  he  was,  in  confe- 
quence,  precipitated,  from  the  top  of  the  coach ;  and 
that  the  bruifes  he  received  confined  him  feveral  weeks 
CO  his. bed — ^there  refted  his  cafe. 

Bejly  Serjeant^  contended  (Irenuoufly  that  the  plain^ 
tiff  was  bound  to  proceed  farther,  and  give  evidence, 
either  of  the  driver  being  unfkiiful,  or  of  the  coach 
being  infufEdent. 

Sir  James  Mansfield,  CT  J.  I  tWnk  the  plaintiff 
has  made  zprimd  facie  ^afe  by  proving  his  going  on 
the  coach,  the  accident,  and  the  damage  he  has  fuf- 
fered.  It  now  lies  on  the  other  fide  to  fhew,  that  the 
coach  was  as  good  a  coach  as  could  be  made,  and  that 
the  driver  was  as  fkilful  a  driver  as  could  any  where 
be  found.  What  other  evidence^  can  the  -plaintiff 
give  ?  The  paffengers  were  probably  all  failors  like 
himfelf ;  and  how  do  they  know  whether  the  roach 
was  well  built,  or  whether  the  coachman  drove  fkil- 
fully  ?  In  many  other  cafes  of  this  fort,  it  mu  ft  be 
eqilally  impoflible  for  the  plaintiff  to  give  the  evidence 
required.  But  when  the  breaking  down  or  overturn- 
ing of  a  roach  is  proved,  negligence  on  the  part  of 
ihc  owner  is  implied*  He  has  always  the  means  to  rebut 

9  thi^ 
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this  prefumption,  if  it  be  unfounded  ;  and  it  is  now  ^g^ 

incumbent  on  the  defendant  to  make  out,  that  the  v— ^y— -^ 

damage  in  this  cafe  arofe  from  what  the  law  confiders  Christie 

a  mere  accident.  Grio"6». 

The  defendant  then  called  feveral  \^'itneffes,  who 
iWorc  that  the  axle-tree  had  been  examined  a  few  days 
before  it  broke,  without  any  flaw  being  difcovercd  in 
it ;  and  that  when  the  accident  happened,  the  coach- 
man, a  very  fkilful  driver,  was  driving  in  the  ufual 
.track,  and  at  a  moderate  pace. 

Sir  James  Mansfield  faid,  as  the  driver  had  been 
cleared  of  every  thing  like  negligence,  the  queflion  for 
the  jury  would  be — as  to  the  fufficiency  of  the  coach* 
If  the  axle-iree  was  found  as  far  as  human  eye  could 
difcover,  the  defendant  was  not  liable.  There  was  a 
difference  between  a  contraft  to  carry  goods,  and  a 
contraft  to  carry  paffengers.  For  the  goods  the  car- 
rier was  anfwerable  at  all  events.  But  he  did  not 
warrant  the  fafety  of  the  paffengers.  His  undertaking, 
as  to  them,  went  no  farther  than  this,  that  as  far  as 
human  care  and  forefight  could  go,  he  would  provide 
for  their  fafe  conveyance.  -  Therefore,  if  the  breaking 
down  of  the  coach  was  purely  accidental,  the  plaintiff 
had  no  remedy  for  the  misfortune  he  had  encountered. 

The  jury  found  a  verdid  for  the  defendant. 

Vaughan^  Serjeant,  and  RobertSy  for  the  plaintiff. 

Bcjly  Serjeant,  for  the  defendant. 

[Ailorrics,  Bfiu/t  and  Suyi'ie.'] 

.        —   —     -  -  • 

Vide  Afton  t».  Heaven,  a  Efp .  Caf .  5  3  3  • 

Vol.  II.  G 


S«  CASES  AT  NISI  PRIUS, 

Caswell  v.  Coars. 

Friday* 

Feb.  24*  ^^ 

In  an  aAion  on    T^ECLAR  ATION  OH  the  Warranty  of  a  horfc,  with 

the  warranty  of      JL^  r       ^        r  a 

a  horfc,  the  counts  lOT  honemeat,  &c. 

plaintiff  it  not 

cover  for  (he  e».  ,    The  unfoundncls  of  the  horfe  was  clearly  proved ; 

Jhrbtfrfe,  u^Tif  aad  the  chief  queftion  was,  Whether  the  plaintiflF  was 

ri?e  u.?frndn!fs,  entitled  to  recover  for  his  keep  from  the  time  when 

be  offered  to  jjj^  unfouodnefs  was  difcovered.     He  was  then  fent  to 

return  hina  to 

the  deicMUnt.      a  livery  ftable,  and  no  offer  had  been  made  to  return 

him  to  the  defendant. 

.  Be/iy  Serjeant,  contended,  that  the  plaintiff  had  aright 
to  recover  for  the  keep  as  part  of  the  damage  he  fuffered 
^from  the  breach  of  the  warranty. 

Sir  James  Mansfield,  C.  J.  I  am  of  opinion  that 
he  has  not.  I  remember  when  it  was  held,  that  an 
adion  could  not  be  maintained  upon  the  warranty, 
without  an  offer  to  return  the  horfc.  That  dodrine  is 
now  exploded  (a) ;  but  flill,  unlefs  the  defendant  refufes 
to  take  back  the  horfe,  the  plaintiff  cannot  complain 
that  the  expence  of  the  keep  is  neceffarily  thrown  upon 
him.  By  not  offering  to  return  the  horfe  before 
bringing  the  adtion,  he  intimates  that  he  ftill  confiders 
the  animal  as  his  own,  and  he  therefore  ought  ^o 
maintain  him  at  his  own  e:^pence* 

,  Verdift  for  the  plaintiff. 

Be^j  Serjeant,  and  Reader,  for  the  plaintiff. 

Cockelh  Serjeant,  and  Littledale^  for  the  defendant. 

{a)  Fielder  v.  Starkin,  i  H.  Bl.  17. 
Vlu£  Cuxlis  v.  Hanaay,  3  El*p.  Caf.  Si. 
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LiVESAY  «•  Hood  and  Others,  affignecs  of  Almokd,       Monday, 

a  bankrupt.  ^''•*^- 

TROVER  for  divers  quantities  of  hofiery.  Good«  in  the 

*  haods  of  a  retail 

de<ler  ufon  faU 
•r  retitrnf  paft 

By  an  agreement  between  the  plaintiflF,  awholefale  undcracom- 
hofier,  and  Almond,  a  retail  hofier,  the  former  was  ruptagainiihUn) 
tofupply  the  latter  with  goods  upm  fale  or  return.  *'y"J»^»-«-'9» 
Almond  was  conftantly  to  have  a  flock  of  hofiery  from 
the  plaintiff  to  the  value  of  looA  which  he  was  to  fell 
*  in  his  fhop.  The  parties  were  to  fettle  monthly  j  and 
Almond  was  to  pay  the  plaintiff  for  the  articles  fold^ 
at  the  invoice  price,  dedufting  5  /.  per  cent.  Goods 
were  accordingly  furnifhed  under  this  agreement,  and 
the  bill  of  parcels  which  accompanied ,  them  was  en- 
titled "  J.  Almond  from  Livefay  &  Co.**  At  the 
end  of  a  month  the  account  was  fettled  ;  and  Almond 
having  paid  the  plaintiff  for  the  articles  which  had 
been  fold,  according  to  the  agreement,  the  (lock  was 
again  made  up  to  1 00  /.  About  the  end  of  the  fecond 
month.  Almond  became  bankrupt,  and  the  defend- 
ants were  chofen  his  affignees.  There  were  then  in 
.his  fhop  goods  fupplied  under  the  agreement  to  the  ' 
amount  of  6 1  /.  which  the  defendants  feized  as  part  of 
the  bankrupt's  effects,  and  refufed  to  deliver  up  when 
demanded  by  the  plaintiff. 

Beft^  Serjeant,  contended,  that  thefe  goods  vefted 
in  tho  afSgnees  under  21  Jac.  i.  c.  19.  f.  11.  as  they 

C  2  bad  ^ 
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«8o9*  ^21^  ^^^  "^  ^^c  poffeffion,  order,  and  difpofition  of  the 

^— '^'v^^*-^  bankrupt  at  the  time  of  his  bankruptcy,  with  the  per- 

L1VS8AY  niiffion  and  confent  of  the  true  owner. 


Shepherd^  Serjeant,  cdiftra^  infifted,  that  Almond 
had  poffeilion  of  the  goods  only  as  a  fador  for  the 
plaintiff;  and  that  the  cafe  of  a  fa£l:or  had  always  been 
confidered  as  excluded  from  the  provifions  of  thig 
ftatute  {a).  ' 

Lawrence,  J.  I  thiiik  this  is  a  cafe  within  the 
ftatute  of  James.  Under  the  agreement,  the  bankrupt 
was  to  fell  {hefe  goods^  not  as  a  feflor,  but  as  a  pria^ 
dpal.  They  appeared  to  the  world  as  his  property  ; 
and  this  reputed  ownerfliip  was  calculated  te  gain  him 
a  delufivft  credit,  which  it  was  the  objed  of  the  ftatute 
to  prevent. 

Plaintiff  nonfuited. 

Shepherd^  Serjeant,  and  Marryat,  for  the  plaintiffl 

Beft  and  VaughaUy  Serjeants,  for  the  defendant. 

[Attofnies^  Btll  and  Swain,} 


(a)  Crodfrey  v.  Furao,  z  P«  Wins.  1I5.    Kbct  «.  CadeB^ 
Cowp.  233. 
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TWEMLOW  and  others  v.  OsWIN.  Wednefday, 

March  i. 

npHIS  was  an  aftion  on  a  policy  of  infurance  on  the  in  an  a^ion  on 

fhip  Commerce,  at  and  from  Liverpool  to  Mire-  E,!^ii'&  Jal?©!" 

machi,  in  the  Gulf  of  St.  Lawrence,  and  from  thence  3^°;';.*'' 

to  Hayti.     The  lofs  was  laid  in  one  count  to  be  by  [i;^gIi'*''J]'*)Qft 

capture ;  in  another,  by  the  perils  of  the  feas ;  and  in  p"  ^he  vov:»gc,  u 

both,  to  have  happened  before  the  (hip  reached  Mire-  prove  that  ihe 

1*  wa»  not  heaidof 

macni*  in  tlii^  country 

afrei  (he  failed, 
without  calling 

The  (hip  failed  from  Liverpool  on  the  14th  of  April   wi'neff.s  trom 
1807.     On  the  23d  of  July  following,  the  plaintiffs,    nation,  10  oie^ 
who  refide  at  Liverpool,  received  a  letter  from  their   l^^vcd^herT 
correfpondent  at  Miremachi,  dated  June  11,  dating 
that  the  fliip  had  not  then  arrived,  but  was  expelled  in 
a  few  days.     The  policy  was  effected  on  the  4th  of 
Auguft,  when  this  letter  was  (hewn  to  the  underwriters. 
In  addition  to  thefe  fafts,   the  plaihtiffs  proved,   that 
they  were  the  owners  of  the  fhip  ;  and  called  one  of 
their  clerks,  who  fwore  (he  had  not  been  heard  of 
fince. 

Si&^^y&^r^,  Serjeant,  contended,  that  the  plaintiffs  muft 
be  nonfuited  unlefs  they  gave  fome  further  evidence  of 
the  lofs  of  the  fhip.  Although  fhe  had  not  been  heard 
of  at  Liverpool,  fhe  might  have  arrived  at  Miremachi.  In 
all  thefe  cafes,  it  was  ufual  to  bring  witneffes  from  the 
outward  port ;  and  although  this  might  be  difpenfed 
with  wher^  the  vqyage  infured  was  out  and  home,  it 

C  3  was 
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1809.         teas  peculiarly  ncceffary  here,  where,  for  any  thing  that 

'^[T^^Q^    appeared,   it  was  not  the  intention  of  this  ftiip  ever  to 

V.  return  to  Europe.     The  plaintiffs  had  not  offered  the 

bed  evidence  ^hich  the  nature  of  the  cafe  admitted  of, 

and  they  had  not  laid  the  proper  groundwork  for  the 

prefumption  that  the  fhip  had  peiiflied.  ^ 

Sir  James  Mansfield^  C  J.  held,  that  this  was 
evidence  to  go  to  the  jury  of  a  lofs,  as  laid  in  the  de? 
claration ;  and  the  plaintiffs  had  a  verdift. 

Vaughan^  Petty  Serjeants,  and  Barrow^  for  the 
plaintiffs. 

Shepherd  and  Beji,  Serjeants,  for  the  defendant. 


Fide  Cohen  v,  Hiockley,  ante  51. 


•      \ 
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HORSHAM, 


Coram  M^Donai^d,    C.  B.    *  1809. 


Salter  v.  Turner  Clerk.  ^';^2To. 

THIS  was  an  adlion  for  a  libel  upon  the  plaintiff  in  To  fiipport  nn 

•  r  1  1*         1        •  allcgarioii,  that 

the  management  or  a  public  chanty.  u, an  information 

in  cUanctjy 

The  declaration  ftated,  that  Sir  Edward  Law,  Knt.  '•»  the  mfw-  of' 

his  Majefty's  attorney  general,  filed  an  information  in  J^f,  filed,"  ir'l^^ 

the  court  of  Chancery  ngainft  one  Thomas  Earny;  ^ll'^Jfip/co*.    <" 

and  *'  that  afterwards,  and  before  the  publifhing,  &c.  -7"  -^^  *<^'  *'*•'- 

to  wit,  on  &€.,  the  anfwer  of  the  faid  Thomas  Eamy  titled  *•  ihr . .»- 

to  the  fiiid  information  was  fikd  in  his  Majefty's  faid  gj !  "}■  ./tht  jjii 

court  of  Chancery."  tbi.  i.e  fisnc. 


T,  Amty,> 


In  fupport  of  the  lafl:  allegation  there  was  produced 
an  office  copy  of  an  anfwer  to  the  information,  entitled, 
**  The  feveral  anfwer  of  Thomas  Eamy^^  but  figned 
"  Thomas  Amey.*' 

Shepherd^  Serjeant,  contended,  that  the  allegation 
U'as  not  proved,  as  there  was  no  evidence  that  Thomas 

Cj  4  Etiviy 
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1800  ^^T^y  and  Thomas  Amey  were  the  fame  perfon.  If  the 
original  anfwer  had  been  produced,  and  the  hand- 
wrhing  proved  to  be  that  of  a  perforbknown  by  the 
name  of  Eamy,  it  might  have  been  enough ;  but  there 
was  no  ground  laid  for  the  prefumption,  that  the  per- 
fon who  figned  the  anfwer  was  the  perfon  againft  whoni 
the  information  had  been  filed.  It  flood  as  if  the  two 
names  had  been  totally  diffimilar ;  in  which  cafe  no 
one  could  have  argued,  that  this  muft  be  taken  to  be 
the  anfwer  of  Thomas  Eamy.  The, declaration  would 
have  done  enough  in  ftating,  that  an  anfwer  "  entitled 
the  feveral  anfwer  of  Thomas  Eamy  '*  was  filed ;  but 
the  averment  adlually  introduced,  resdered  evidence 
indifpenfiblc  of  this  being  "  the  anfwer  of  the  faid 
Thomas  Eamy^ 

Garrow  anfwered,  that  the  fignature  was  immaterial, 
and  that  if  this  perfon  had  made  his  mark  to  the  an- 
fwer, it  nevcrthelefs  would  have  been  the  anfwer,  not 
of  ><j ,  but  of  Thomas  Eamy. 

McDonald,  C,  B.  The  perfon  who  figns  his. 
name  Thomas  Amcyy'by  anfwering  tl^c  bill,  allows  that 
he  is  the  perfon  againft  whom  it  is  filed ;  and  this  is  fur- 
ther proved  by  the  jurat.  I  therefore  think  that  the 
ofBce  copy  isfufEcient,  without  the  produdtion  of  tK 
original  anfwer  and  proof  of  the  hand- writing. 

* 

The  plaintiff  had  a  verdid. 

Garrow  and  Marryat  for  the  plaintiff. 
Shepherd^  Serjeant,  for  the  defendant. 


ie 
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Rex  v.  Crunden. 

'T^HIS  was  an  indi^ment  againft  the  defendant  for 
indecently  expofing  his  naked  perfon  in  the  pre-^ 
fence  of  clivers  of  his  Majefty's   liege  fubjedls,  at 
Brighton,  in  the  county  of  Suffex. 

It  appeared,  that  on  a  Sunday  forenoon,  in  July 
laft,  he  bathed  in  the  fea  oppofitc  the  Eaft  Cliff  at 
Brighton,  undrefling  aad  dreffing  himfelf  upon  the 
beach.  Till  within  a  very  few  years  there  were  no 
houfes  near  this  fpot,  and  whole  regiments  of  foldiers 
ufed  to  bathe  th^re  at  the  fame  time.  There  is  now  a 
•  row  of  houfes  erefted  on  the  cliff,  from  the  windows 
of  which  the  defendant  might  be  diftindly  feen  as  he 
undreffed  and  fwam  in  the  fea.  There  was  no  evi* 
dence  of  his  having  been  guilty  of  any  wanton  inde-* 
cency,  or  having  expofed  his  perfon  beyond  what  was 
ncceffary  for  the  purpofe  of  bathing. 

Marry  at,  as  his  counfel,  contended,  that  however 
cenfurable  he  miglit  be,  for  a  breach  of  delicacy  and 
good  manners,  he  had  not  been  guilty  of  an  indid- 
able  offence.  His  objeft  was  to  procure  health,  and 
enjoy  a  favourite  recreation,  not  to  outrage  decency 
or  corrupt  the  public  morals.  He  had  no  criminal 
intention,  without  which  theij  can  be  no  crime. 
Befides,  it  appeared  that  the  pra<5tice  of  bathing  at 

thi« 
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It'll  an  indiAable 
oflFence  for  a  man 
to  undrefs  him- 
felf on  the  beach 
and  to  bathe  in 
the  fed,  near  in* 
habited  houfes, 
from  which  be 
may  be  diAindly 
feen  ;  alchou|;h 
thefe  houfeii  may 
have  been  re- 
cently crededp 
and  till  then  it 
may  have  been 
ufual  for  men  to 
bathe  in  gseat 
nambert  at  the 
place  iaq^ueftioo*. 
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this  place  had  continued  for  many  years ;  and  if  It 
was  a  nCiifance^  the  inhabitants  of  the  newly^ereded 
houfes  had  come  to  the  nui/qnce,  and  had  no  right  to 
Crunokii.  complain  of  it.  If  the  building  of  a  houfe  withia 
fight  of  a  fpot  appropriated  to  open  bathing,  ren- 
dered^it  a  mlfdemeanor  to  bathe  there  any  longer 
without  a  machine,  the  poor  might  foon  be  pre- 
vented from  bathing  on  any  part  of  the  fouthem 
coaft  of  the  ifland.  According  to  the  principle  con- 
tended for,  all  bathing  muft  likewife  be  put  a  flop  to 
in  the  Thames,  and  every  other  navigable  river ;  for 
they  are  all  public  highways  on  which  his  Majefty's 
liege  fybjefts  are  conftantly  palling  and  repaffing ;  and 
Millbank,  at  which  the  Weflminfter  boys  have  time 
immemorial  been  accuftomed  to  bathe,  is  fully  as 
much  expofed  to  public  view  as  th^  £aft  Cliff  at 
prighton. 

McDonald,  C.  B.  I  can  entertain  no  doubt  that 
the  defendant,  by  expofing  his  naked  perfon  on  the 
occafion  alluded  to,  was  guilty  of  a  mifdemeanour. 
The  law  will  not  tolerate  fuch  an  exhibition.  What* 
ever  his  intention  might  be,  the  neceflary  tendency 
of  his  conduft  was  to  outrage  decency,  and  to  cor- 
rupt the  public  morals.  .  Nor  is  it  any  juftification 
that  bathing  at  this  fpot  might  a  few  years  ago  be  in- 
npcent.  For  any  thing  that  I  know,  a  man  might  a 
few  years  ago  have  harmlefsly  danced  naked  in  the 
fields  beyond  Montague  houfe;  but  it  will  fcarrcely 
be  faid  by  the  learned  counfel  for  the  defendant,  that 
any  one  might  now  <Jo  To  with  impunity  in  Ruflell 
Bquare.     Whatever  place  becomes  the  habitation  of 

civilized 
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civilized  men^    there  the  laws  of  decency  muft  be 
inforced. 

The  defendant  was  found  guilty ;  and  when  he  was 
brought  up  for  judgment,  the  Court  of  K.  B.  ex* 
prefled  a  clear  opinion,  that  the  offence  imputed  to 
him  was  a  mifdemeanour,  and  that  he  had  been  pro- 
pcrly  convifted.  However,  as  this  was  the  firft  pro- 
fi^ution  of  the  fort  in  modem  times,  they  confented 
to  his  being  difcharged,  upon  his  entering  into  a  re- 
cognizance to  appear  when  called  for  to  receive 
fentence. 


9« 


Sbefherd^  Serjeant,  and  Gurney  for  the  profecution, 
Marryatt  for  the  defendant. 


The  only  cafe  refcmbling  this 
to  be  found  in  the  books  is  Rex 
y.  Sir  Charles  Sedleyy  M.  T. 
15  Car.  a.  Sid.  j68.  i  Keb. 
620>  S  C  The  defendant 
being  ii.difted  for  (hewing  him- 
felf  naked  from  a  balcony  in 
Co?ent  Garden  to  a  great  mul- 
titude of  people*  confeffed  the 
indidlmenty  and  was  fentenced 
to  pay  a  fine  of  2000   marks, 


to  be  imprifoned  a  week>  and 
to  give  fccurity  for  his  good  bc- 
ha\*iour  for  three  years. — It 
feems  an  eftablifhed  principle, 
that  wliatever  openly  outrages 
decency,  and  is  injurious  to 
public  morals,  is  a  mifdcmeanour 
at  common  law.  4  Dl.  Com.  65. 
I  Hawk.  P.  C.  c.  5*  f.  4.  J  £aft 
P.C.  c.  I.  f.  I. 


ff 


HOME  CIRCUIT. 


KINGSTON. 


Coram  Heath,  J. 


Ttiurfdaf, 
March  23. 

la  replevini  the 
declarationt  of 
the  perfon  under 
whom  the  de- 
fendant makes 
cognixanct,  are 
]K>t  evidence 
for  the  pla'iDtifT* 


Hart  v.  Horn. 

T>  EPLEVIN,  Cognizance,  as  bailiff  to  one  Mqffiy^ 
for  rent  in  arrear.    Plea  in  bar,  non  tenuit. 

The  plaintiff's  counfel,  to  difprove  the  tenanqf, 
wifhed  to  give  in  evidence  a  declaration  of  Majfey^  the 
fuppofed  landlord.  They  contended,  that  although 
not  a  party  on  the  record,  he  was  in  reality  the  defen- 
dant in  the  afUon,  an(d  that  the  court  would  not  force 
the  plaintiff  to  call  awitnefs  who  had  fuch  a  direft  in. 
tereft  to  fupprefs  the  truth.  In  faft,  what  Majfey  had 
faid  voluntarily  before  aftipn  brought,  muft  be  con- 
fidered  better  evidence  than  what  he  would  now  fwear 
to  with  fuch  a  bias  on  his  mind. 


Garrow  urged  that  Maflcy  was  clearly  a  good  wit- 
nefs  for  the  plaintiff,  *  and  that  he  muft  therefore  be 
called. 


Heati'^ 
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HiATM,  J.  was  of  opinion,  that  what  Majfey  laid 
was  not  evidence  againft  the  defendant. 

The  plaintiff  had  a  verdift. 


Ha&t 


Ho&K. 


Shepherd  and  Befi^  Serjeants,  and  H.  Shepherd  for 
die  plaintiff. 

Gar  row  for  the  defendant. 


[AttoralcSy  Ifrcks  and  Sfike,] 


But  a  rated  inhabitant  of  a 
parifli  18  to  be  confidered  as  a 
party  to  an  appeal  between  his 
pari(h  and  another,  touching  the 
feCtlement  of  a  pauper;  and 
fince  he  cannot  be  compelled  to 
be  a  witnefsy  his  declarations 
are  evidence  for  the  adverfe  pa- 
lifh.  Rexv.  Wobum,  10  Eaft 
J95«  Great  confufion^  how- 
evar,  wonld  be  introduced  into 
procoediBgi  at  Uw|  if  it  were 


to  be  inferred  as  a  corollary  from 
this  decifiony  that  where  an  ac- 
tion is  brought  by  or  againft  a 
truftee>  the  declarations  of  the 
cefttu  que  trufi  (haU  be  evidence 
for  the  oppofite  party.— The 
declarations  of  the  truftee  being 
admiflible,  it  feems  to  follow 
that  the  ceftm  que  irufi  n«uft  be 
called  as  a  witnefs.  Bauerman 
T.  Radenius,  7  T.R.  663. 


Wetherston 


3H 
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Tburfday, 
March  £3. 

Where  an  agree- 
ment oot  untfer 
Ileal  is  produced 
at  the  trial  by 
•ne  of  thr  par. 
ties  in  purfuance 
•f  an  under- 
taking to  pro* 
duce  ir,  the  op- 
pofite  party y  to 
malce  it  evi- 
dence,  mud 
prove  it  in  the 
?ame  manner  at 
if  it  had  come 
from  hii  own  ' 
Cttftody. 


Wetherston  V.  Edgington. 


npHE  pleadings  in  this  cafe  were  fimilar  to  thofe  i^ 
the  laft. 


The  holding  was  to  be  proved  by  an  agreement  not 
under  feal,  which  the  plaintifPs  attorney  had  under- 
taken to  produce,  and  did  produce  accordingly. 

Beji^  for  the  defendant  contended,  that  under  thefe 
circumftances  the  cLgreement  did  not  require  to  be 
proved.  He  allowed  that  according  to  a  late  deci- 
iioa  {a)  it  would  have  been  otherwife,  had  this  beoi  a 
deed;  but  obferved  that  a  diftin£Kon  had  been  taken 
by  Sir  James  Mansfield,  between  a  deed  and  an 
inftruinent  not  under  feal. 


Heath,  J.  The  old  rule  was  the  fenfible  one,  that 
an  inlfriLiment  coming  from  the  oppofite  fide  was  frimd 
facie  taken  to  be  duly  executed  Qi) ;  but  I  can  difcover 
lio  difference  as  to  this  purpofe  between  a  deed  and  an 
agreement  not  under  feal.  You  muft  prove  this 
agreement  as  if  it  had  been  in  your  own  cuftody. 


{a)   Gordon  v.  Secrctan,  8         [I)  Rex  v.  Middlezoy,  a  T.R. 
Eaft  j^b'.  ^  41. 

7  The 
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The  agreement  was  afterwards  proved  by  the  atteft- 
ing  witnefs^  and  the  defendant  had  a  verdid, 

Garraw  and  Lawes  for  the  plaintiff. 

Beft,  Serjeant,  and  Efpinajffe  for  the  defendant. 
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STON 

1'' 
Edgimgtom. 


[Attoraief|  Orchard  and  Br^ad."] 


Q.  Might  not  the  chief  ob- 
je6kion  to  the  rule  now  efta- 
blifbed  upon  this  fubje£^,  that 
the  party  who  calls  for  the  in- 
ftmment  from  the  oppofite  fide 
11  ignorant  oi(  the  name  of  the 
witncftj  and  therefoa^ 


cannot  come  prepared  to  prove 
it,  be  completely  obviated  by 
obtaining  a  rule  of  court  or  a 
judge's  order  to  infpefl  the  in* 
flrument  before  the  trial  ?  Vide 
Cpoke  V.  Stocks,  M,  36  G.  3* 
cited  I  Tid.  Prac,  431. 4th  ed. 


Maidstonb« 


9^ 


HOME  CIRCUn*. 
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MAIDSTONE. 


Coram  M'Donald,  C.  B. 


mmmmtmrn 


Wednefday, 
March  £9. 


Roe  ex  d.  Dean  and  Chapter  of  Rochester. 

V.  Pierce. 


In  in  ejectmsnt 
\>y  a  corporation 
if  ainft  a  tenant 
from  year  to 
year^  a  notice  to 
quit  given  by  a 
petfon  a^ing  at 
ftew4rd  o^the 
corporation,  it 
fumcienti  with- 
ctntcTidence  that 
he  had  an  au« 
thority  under 
feal  from  the 
corporation  for 
thif  purpofe. 


TTHIS  was  an  eje£linent  to  recover  poffeflioh  of  the 
fame  cottage  for  the  ufe  and  occupation  of  which 
the  adion  was  brought  in  Dean  and  Chapter  of  Ro- 
chefter  v.  Pierce^  ante  Vol.  I.  466. 

It  appeared  that  the  defendant  had  occupied  the  cot- 
tage in  queftion  for  a  great  many  years  without  any 
leafe,  and  that  Mr.  Twopenny^  fteward  to  the  Dean 
and  Chapter,  in  the  time  of  Dr.  Goodenough,  prede- 
ceffor  to  the  prefent  Dean,  gave  him  a  verbal  notice 
to  quit,  which  expired  fome  time  before  the  day  of  the 
demife. 

Lawes  for  the  defendant,  objedted  to  the  regularity 
of  the  notice  to  quit,  for  which  there  appeared  to  be 
no  fufficient  authority.     The  landlords  being  a  corpo- 

Q  ration. 
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ration,  it  wto  requifite  either  to  prove  a  notice  to  quit 
under  the  corporation  feal,  or  to  fliew  that  Mr.  Two^ 
fenny  J  who  gave  the  notice^-  had  a  power  of  attorney, 
under  the  fame  feal  for  fo  doing. 

McDonald,  C.  B.  A  verbal  notice  to  quit  given  by 
the  fteward  of  the  Dean  and  Chapter,  is  fuffident,  with- 
out any  other  evidence  of  his  authority.  The  Dean 
and  Chapter  by  bringing  the  ejeament  ftew,  that  they 
authorized,  and  (hat  they  adopt,  his  ad. 

The  leflbrs  of  the  plaintiff  obtained  a  verdid. 

Beft^  Serjeant,  and  Marryat^  for  the  leflbrs  of  tUe 
phuntiff. 

Lawes^  for  the  defendants 

[Attoroiety  Tw^nnj^  and  LtCfKvtMf.] 
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Barton  nj.  Haxson  and  others. 

A  CTION  for  goods  fold  and  delivered.    Plea,  the 
general  iffue. 


ThorWay, 
Matxh  30. 

There  is  an 
agreement  be* 
tween  A» B.  and 
C.  I  the  proprie* 

The  defendants  are  proprietors  of  a  ftage-coach   cwch*^ite  dl- 
which  has  run  for  fome  years  between  London  and   ^w*  «»>ct«ne«i 

'  I  prontt  of  the 

eoncera,  that  they  Ihall  each  work  the  coach  a  ftjfe  with  hotfcfy  their  feparate  propefty,  and  main* 
tained  refpe£^ively  at  their  feparare  expencc.— >B.  and  C.  arc  jointly  liable  ai  co*parinert  with  A.  fbc 
the  price  of  hay  fumifhed  at  A.'i  rcqueft  for  the  ufe  of  the  horfes  which  were  his  fetnrate  pro* 
fOVff  but  were  kept  by  him  for  the  puipufe  of  woricing  the  coach  the  ftagt  allotted  to  him  imdtr  tlM 
agieeinent. 

Vol.  II.  H  HafUngs. 


^  V  HOME  CIRCUIT. 

Haftings.  The  horfes  which  worked  the  ftage  be- 
tween Hurft  Green  and  Tunbridge  were  put  up  in  a 
ftable  at  Lamberhur(L  At  this  liable,  to  a  man  who 
took  charge  of  the  coach  horfes,  the  plalnciflf,  at  the 
requeft  of  the  defendant  Hanfonj  delivered  a  quantity 
of  bay  and  draw,  which  was  ufed  by  thefe  horfes,  and 
for  the  price  of  which  the  prefent  aftion  was  broughf* 
Ic  appeared  that  Hanfon  had  lately  become  infolvent. 

The  defence  refted  upon  the  following  fads, — that 
although  the  defendants  were  joint  proprietors  of  this 
ilage  coach,  and  fhared  the  general  profits  of  the  con* 
cern ;  yet  that  each  of  them  worked  the  coach  a  flage 
with  horfes  which  were  his  feparate  property,  and 
which  he  was  bound  to  maintain  at  his  own  {eparate 
expence ;  that  the  horfes  which  occupied  this  flable, 
and  drew  the  coach  between  Hurft  Green  and  Tun- 
bridge, were  the  fole  property  of  Hanfon ;  and  that  as 
he  alone  had  ordered  the  hay  and  ftraw  of  the  plaintifl^ 
fo  the  plaintiff  had  applied  to  hijn  for  payment,  and 
had  iaid  that  if  be  did  not  pay  him,  he  muft  lofe  his 
money. — ^It  was  thence  argued  that  the  maintaining 
of  thefe  horfes  did  not  come  within  the  fcope  of  the 
partnerfhip }  that  the  credit  was  given  fingly  to  Han« 

fon,  and  that  the  other  defendants  were  not  liable. 

\ 
\ 

M^DoKALD,  C.  B.  This  de£encei  has  as  little  foun* 
datxon  in  law  as  in  common  honefty.  The  defendants 
are  partners;  and  by  what  anyone  of  tbem  does  refpeft** 
ing  the  partnerfiiip  concerns,  all  the  reft  are  bound. 
All  the  defendants  enjoyed  the  benefit  of  the  articles* 
furniibed  by  the  plaintiff,  and  all  are  liable  for  the  value 

4    '  X)f 
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of  them.  It  is  pollible  that  a  feparate  credit  may  be 
giren  to  one  of  feverai  paftners ;  but  the  prefumption 
of  law  is  otherwife,  and  that  prefumption  mud  be  re* 
butted  by  very  clear  evidence.  There  is  no  fuch  evi- 
dence in  this  cafe.  If  I  deal  with  two  partners^  one  of 
whom  refides  in  London  and  the  other  in  Cumberland. 
I  apply  for  payment  of  my  debt  in  the  firft  inftance,  to 
die  one  who  is  at  hand ;  but  I  do  not  thereby  renounce 
my  claim  upon  the  other  at  a  diflance.  The  plaintiff 
demanded  payment  of  Hanfon ;  but,  did  he  fay  to  the 
reft  of  the  defendants,  "  I  will  never  look  to  you,  for 
I  gave  you  no  credit?'*  This  is  &  common  adion  (ot 
goods  fold  to  a  partnerfhip. 

Verdift  for  the  plaintiff. 

Marryat  and  Lawes  for  the  plaintiffs 

Beft,  Serjeant,  Curney  and  D*0yley,  for  the  de- 
fendants. 

[\ttomie»  Popi  and  ^fattin  1 
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If  one  of  fereral  partners  pro- 
individualiy  to  pay  a  debt, 
ke  win  not  be  sdlowed  to  (hew 
tint  It  was  due  jointly  from  him* 
Uf  and  hit  co-partfiers. 

Murray  v.  SomervUle,  Sittings 
^krH.T.  i8o9.^Money  had 
andrcccifed.  Plea  in  abatement, 
that  the  promife  was  made  joint- 
lywith  one  Stuart  and  one  Moat* 
gttntry,  who  are  both  alive. 
Defendant  proved  that  he  had 
two  partnen  of  thefe  names  in 
AflNricai   but   fevetal   l^ers 

Viit  Drj^.  BofweD, 

H 


from  him  to  the  pldntiff  wer^ 
put  ini  which  were  (igned  in  his 
own  name 9  and  in  which  he  pro- 
mifed  to  pay  the  money  in  quef* 
tion>  without  making  any  med* 
tion  of  his  psirtners.  Lord  £l* 
LEKBoaoucH  htld  the  letters 
condufive  evidence  that  the  debt 

was  due  from  the  defendant  in* 
dividually,  and  not  from  the 
partnerflup ;  and  the  plaintiff 
had  a  verdi£l  Salt  the  amount  of 
his  demand. 


anteVoLI.p.  329, 

S 


Ru 
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Rex  v.  Martin"* 


Aa  AA  of  par- 
lumtiit  for  re- 
gulacinsthecon* 
ccmt  of  the  poor 
ia  apaiticultr 
pariu,  requires 
tbacceitatn  no- 
tice fliall  be 
given  of  a  veftry 
for  Ciie  eiectioo 
of  a  treaCurert 
and  cfaac  a  trea- 
furer  flialt  be 
elected  at  a  vef- 
trj  held  in  pur- 
fuance  of  fuch 
notice.— To  fup- 
port  an  allegation 
m  an  indictment 
that  <<  A.  was 
diJy  elected 
tieafurer  of  the 
faid  pHriOiy"  aji 
entry  in  the  vef- 
try  book,  ftating 
that  A.  was 
elected  treafurer 
Mt  a  veftry  duly 
ktid  in  purfuanct 
9f  notice fj\%  fuffi- 
cient  evidence 4 


n^iS  was  an  indiftment  againft  the  defendant,  a 
fiiverfmith  at  Gireenwich,  for  a  libel  on  one  Ri-* 
chard  Bed:  m  his  office  of  treafurer  of  that  parifh. 

The  indiAment  averred,  that  the  faid  Richard  Beft, 
was  duly  appouited  treafurer  of  the  faid  parifh.— -The 
management  of  the  concerns  of  the  poor  in  Greenwich 
is  regulated  by  a  local  a£t  of  parliament,  which  pro- 
vides that  notice  (hall  be  given  in  a  certain  manner 
therein  fpecified,  of  a  veftry  to  be  held  on  a  certain  day 
for  the  eledion  of  a  treafurer,  and  that  a  treafurer  ihall 
be  annually  eleded  at  a  veftry  fo  held  in  purfuance  of 
fuch  notice* 

To  prove  the  appointment  of  Mr.  Beft,  there  was 
offered  in  evidence  an  entry  in  the  veftry  book,  in 
which  it  is  ftated,  that  at  a  vejiry  duly  held  in  purfuance 
of  notice f  this  gentleman  was  appointed  treafurer  of  the 
parifh  for  the  year  enfuing. 

Be/ij  Serjeant,  for  die  defendant,  contended,  that 
although  it  might  have  been  enough  if  the  indidtment* 
had  ftated  that  the  profecutor  afted  a^  treafurer  when 
the  fuppofed  fibel  was  publifhed,  it  was  efTentially 
neceffary  to  prove  the  allegation  that  he  was  dtdy  ap^ . 
pointed.  But  his  appointment  wotild  be  a  nullity,  uii« 
iefs  the  notice  required  by  the  a^  of  parliament  was*' 

given 
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pvai  of  the  holding  of  die  veftry  at  vhich  he  was        1809. 

ele£bed.     Evidence  of  that  notice  muft  therefore  be 

given,  or  it  did  not  appear  whether  he  rightfully  exe* 

cuted  the  office^  or  whether  he  had  ufurped  it.  MA^Tia. 

M^Dos AhDy  C.  B.  Strifl  evidence  of  the  appcmit* 
ment  does  feem  requifite,  and  to  the  validity  of  the  ap- 
pointment due  notice  of  holding  the  veftry  h  efientiaU 
But^  I  conceive  that  this  is  fully  proved  by  the  recital 
in  the  veftry  book.  What  is  thus  recorded  before  the 
inhabitants  of  the  parifh,  I  muft  confider  as  having 
their  afTent,  and  as  being  evidence  in  any  cale  of  this 
defcription.  The  books  of  the  Bank  of  England^  and 
of  other  public  companies  are  evidence  to  a  great  va* 
riety  of  purpofes  (a)t  I  thmk  the  allegation  is  fuf^ 
ficiently  fuUtantiated* 

The  defendant  was  found  gnilty. 

"  Garraw^  Marryot  and  Gtirneyy  far  the  profecutlon. 

Befi^  Serjeant,  41^^  and  Bolland^  for  the  defoidant. 


(a)  BreitOD  v.  Cope>  Feak«  Caf.  50* 

So  nrporatian  hots,  concern*  per  officer^  anre  recdved  is  evi** 

ing  the  poblk  government  of  a  dence  of  the  Co^       taiatd  in 

cky  or  town>  when  tbej  have  them.  Rex  v.  Mothcy&D»  1  Stra* 

been  pobliclj  kept»  tad  the  en*  93.  Cafe  of  Thetfoard>  la  Viiu 

t^ies  have  been  mwk  by  a  pro-  Abr.  90.  pL  1$. 

H3 


CASES 

ARGUED   AND  DECIDBD  AT 

NISI    PRIUS 

IN  K.B. 

At  the  Sittings  in  and  after  Eajter  Term, 
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8EC0ND  SITTINGS  IN  TERM  AT  WESTMINSTER.     V-^-y-*-^ 

MoLLETT  V.  BrAYNE. 

A  SSUMPSIT  for  ufc  and  occupation*    Plea,  tender  a  tenancy  from 
as  to  part^  and  non  afTumpfit  as  to  the  reiidue.        cAVrJd  by'^roi, 

is  n#t  deter* 
mined  by  a  pa« 

It  appeared  that  the  defendant  took  the  premifes  in  '»» *»«"ce  from 
qoeiuon  of  the  plaintiff,  at  Lady*d2Ly,  1808,  at  the  the  tenant  to 
yearly  rent  of  j^.42«    In  the  November  following,  dif-  dkof"a'q*u"itei'» 
putcs  arofe  between  the  parties  as  to  the  doing  of  fome   q^f^'^*  ^XTptL 
i^Nors.     The  defendant  then  threatening  to  quit  the   .""'j'"  "^^^^ 
piemifes,  the  plaintiff*  faid,  ^^  You  may  quit  when  you 
pleafe.'*     The  defendant  accordingly  left  the  premifes 
a  few  4ay6  after,  and  tendered  the  plaintiff  rent  for  a 
day  beyond  the  time  he  had  occupied  them.    This  fum 
vas  p^d  into  court  upon  the  tender  pleaded ;  and  the 

H  4  quefUon 
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queftion  now  was^  whether  the  plaintiff  was  entitled  to 
rent  alter  the  defendant  had  quitted  ? 

Lord  EtLiNBOROTTOH  was^of  opinion  that  the  te- 
nancy was  not  determined  merely  by  the  landlord  giv^ 
ing  the  tenant  a  parol  licence  to  quit,  and  the  tenant 
quitting  aecordingly.  At  that  time  there  was .  a  fub« 
fifting  term  in  the  pre.mifes,  and  xhtjlatute  of  frauds 
(29  Car.  a.  c.  3.  §  3.)  provides,  that  10  leafe  or  teml 
of  years,  or  any  uncertain  intereft  of  or  in  any  mef- 
fuages,  lands,  tenements,  or  hereditaments,  (ball  be 
furrendered,  unlefs  by  deed  or  note  in  writing,  or  by 
aft  and  operation  of  law.  Here,  there  was  no  deed  or 
note  in  writing,  and  nothing  is  proved  which  can  be 
confidered  a  furrender  by  operadon  of  law. 

The  plaintiff  had  a  verdift  for  the  rent  down  to 
Lady-day  1 809  ;  and  the  court  of  K.  B.  upon  a  mo- 
tion for  a  new  trial  approved  of  the  dircftion  at  Nifi 
Prius^  and  refufed  a  rule  to  ihew  caufe* 

Park  and        ' —  for  the  .plaintiff. 
Garrow  and  F,  Pollock^  for  the  defendant. 


So  the  mere  cancelKng  of  a  term  from  year  to  year  created 

{eafe  is  not  a  furrender  of  the  term  by  'parol>  be  afiigaed  exce^  by 

thereby  granted,  withia  the  da-  deed,  or  note  in  writing,  or  by 

tutc  of  frauds.  H  oe  v.  Abp.  of  operation  of  law.     Botting  t. 

of  York^  6  £.aft|  85.^  l<or  wan  a  Martin,  mac^  Vol  i .  p.  3 18^ 
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lo^ 


LAST  SITTINGS  IN  TERM  AT  GUILDHALI*. 


Coram  BAvLsVy  J. 


Taylor  v.  Jones. 

A  CTION  againft  the  defendant,  as  indorfer  of  a 
promiflbry  note,  due  May  5lh,  1 865^ 

The  plaintiff  proved  the  defendant's  indorfemcnt, 
and  alfo  that  in  the  year  1 807)  the  defendant  being  re- 
queued to  pay  the  note,  he  promifed  that  he  would, 
but  prayed  for  further  time.  There  was  no  evidence 
of  the  prefentment  of  the  note  to  the  maker,  or  of 
any  notice  of  its  nonpayment  being  given  to  the  de- 
fendant ;  nor  did  it  appear,  that  when  the  defendant 
fo  promifed  to  pay,  ^e  knew  whether  any  application 
for  payment  had  been  made  to  the  maker* 


SarnnJay, 
May  t  J. 

In  an  a  A  ion 
againft  the  ia« 
dorfer  of  a  pro* 
milTory  net*  or 
bin  of  exchanf  e, 
it  it  fufiicient 
evidence  of  pre* 
feniment  for 
payment  and 
notice  of  ditho« 
noiiri  that  che 
dtfend:«nt  pro- 
mifed abfo* 
lutrly  10  pa V  the 
note  or  bill  afUr 
it  was  due« 


CafeUe  for  the  defendant  contended,,  that  the  fubfe- 
quent  promife  did  not  difpenfe  with  proof  of  the  pre* 
fentment  and  notice,  unlefs  made  with  full  knowledge 
of  the  laches  of  the  holder.  In  the  cafes  hitherto  de« 
cided  upon  thisfubjed:,  fomething  appeared  that  might 
Vt  confidcred  a  waiver  of  any  irregularity  with  regard 

to 


^^  CASES  AT  NISI  PRIUS, 

to  the  bill  or  note  (a) ;  which  could  not  be  inferred 
from  a  mere  promife  to  pay^  made  at  a  time  when  the 
party,  without  being  aware  of  it,  was  difcharged  from 
Joxi9*       his  liability. — But 

Bayley,  J.  held,  that  where  a  party  to  a  bill  or 
note,  knowing  it  to  be  due,  and  knowing  that  he  was. 
entitled  to  have  it  prefented  when  due  to  the  acceptor 
or  maker,  and  to  receive  notice  of  its  diflionour,  pro- 
mifes  to  pay  it, — this  is  prefumptive  evidence  of  the 
prefentment  and  notice/  and  he  is  bound  by  the  pro* 
mife  fo  made. 

Verdia  for  the  plaintiff.       ^ 

Paley  for  the  plaintiff. 

Gqfelee  for  the  defendant. 


i^Ba^ 


^     .  (a)  Fiji  Lundie  v.  Robertfon,  7  Eaft  ajf. 

Alt  if  the  drawer,  oirindorfer  the    defendant,  payable  to  his 

after  being  arrefted»  without  ac-  own  order^  and  indorfed  by  him 

knowTedging  hit  Inbiltty  >  mere-  to  one  Woodroff,  and  by  Wood« 
ly  offers  to  gtfe  a  bill>  by  w%y  of      roff  to,  the  plaintiff, 

compromife,  for  the  fom  demand-  The  plaintiff  was  not  pre* 

td,  this  does  not  obviate  the  ne-  pared  to  (hew  dire6Uy,  that  no- 

ceffity  of  proviag  notice.    Csw*-  tice  had  been  given  to  the  de* 

Mtf  V.  Fnn^b.  Wefimm/Ur  Sktmgi  fendant  of  the  difhbnour  of  the 

mftir  HiUury  Tfrtitp  iSoj^.  AAipD  biU*  bi|t  ande|took  to  give  eviT 

M a  UD  itf  exchoqge  draws  by  dence^  iErom  whicUit  muft  either 
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be  inferred,  tkat  he  luid  received 
fuch  ootkr,  or  that  he  was  not 
entitled  to  it,  or  that  he  waived 
the  irreguhrity. 

The  derk  to  the  phintifs  at- 
torney nccordingiy  fwore>  that 
having  ca^cd  upon  the  ilefend- 
ant  after  his  arrefl  i^  this  a^on, 
he  aficed  him,  **  what  he  had 
to  propofe  by  way  of  fettle- 
venc  f*  and  that  the  defendant 
dben  faid,  '*Iam  wlRng  tq  jm 
mtf  KB  at  ont  or  ituo  monfhi** 
but  that  this  offer  was  rejefied. 

Lord  Ellbnboeough.  This 
oSer  is  neither  an  acknowledg- 
nor  a  waiver,  tp  obviate 


the  neceffity  of  exprefsly  proving 
notice  of  the  diflionour  of  the 
bill.  He  might  have  ofiFered  to 
give  his  acceptance  at  one  or 
two  months,  although  being 
entitled  to  notice  of  the  dif- 
honour  of  the  former  bill,  he 
had  received  none,  and  although, 
upon  this  compromife  being  re- 
fufed,  he  meant  to  rely  upon  the 
ob]e6Uoik  If  the  plaintiff  ac« 
cepted  the  offer,  good  and  well; 
if  not,  things  w«re  to  remain 
on  the  fame  footing  u  befois 
it  was  made.  * 

Plaintiff  nonfuited« 


i8o9« 


eASES  AT  NISI  PRIUS, 


HRST  SITTINGS  AFTER  TERM  AT  WESTMINSTIOt, 


aqe 


f  May  li. 

Jk  CAmer  pirce* 
1  board  in. hit 
•ftce^ftvinf 
notice  that  be 
wiil  not  be  an* 
furernbk  for 

fmedl  their  ^'o/irtf. 
n Ilk  ft  entered  at 
ftich ;  but  rir« 
cuUtet  band- 
biiltyftatiPf  ge- 
aerally,  that  be 
will  not  be  an- 

hrcrable  for  any     Chicheftcr. 

aiticl:  aBmte  the 

n'alu§  of  ^i.j  un- 

kfs  entered  as 

ftKh.-*-He  is  aft>- 

(nrerabk  for  the 

fcft  ofj*we/$ 

not  entered  at 

ftichi  if  under 

cb«  value  of  5  /« 


CoBDEN  V.  Bolton. 

nPHiS  was  an  a£doa  agaiaft  the  defendant  for  the  Ibfy 
of  a  broach  and  a  ring,  value  ^.i.  12.,  fent  bytfa<; 
Chicheiter  coach,  of  which  he  is  proprietor^ 

It  was  clearly  proved  that  the  articles  in  queftion  had 
been  delivered^  properly  packed  up,  at  the  defendant's 
coach-office  at  Charing  Crofs,  and  that  they  had  never 
reached  the  perfon  to  whom  they  were  addrefled  at 


The  defendant's  liability,  however,  was  denied  on 
account  of  a  notice  written  in  large  letters  on  a, 
board  {a)  in  his  office,  whereby  it  is  dated  (among  other 
things),  that  he  would  not  be  anfwerable  for  plate  or 
jewels  J  however /mail  tie  value^  unlefs  entered  and  paid 
for  as  fuch.  To  meet  this  evidence  it  was  proved,  on 
the  part  of  the  plaintiff,  that  the  defendant  had  circu*r 
lated  a  great  number  of  printed  hand-bills,  containing  a 
lift  of  the  various  coaches  he  runs  to  different  parts  of 


in)  A  queftion  arofe/howthe 
the  contents  of  this  board» 
which  was  inlaid  in  the  w^Il^ 
(houU  be   given  in  evidence. 


Lord  Ellenborough  held  that  an 
examined  ctfy  (hoold  be  prdi*! 
duced,  with  which  the  defen- 
dant was  prepared. 

England^ 
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England,  and  concluding  with  a  memorandum,  **  that 
he  would  not  be  anfwerable  for  any  article  above  the 
value  of  ^.5,  unlefs  entered  as  fuch  and  paid  for  ac- 
cordingly,'* without  any  fpedfic  notice  being  taken  of 
plate  or  jewels.  It  was  contended  for  the  defendant 
diat  the  notice  on  the  board,  which  muft  be  feen  and 
read  by  every  one  when  articles  are  delivered  at  the 
office,  and  the  contrad  mufl  be  fuppofed  to  be  entered 
mto  between  the  parties,  ought  to  be  confidered  as  con- 
taining the  terms  of  that  contract* — Bui: 

Lord  Ellekborough  faid,  the  printed  pa- 
pers in  circulation  difpenfed  with  any  necefllty  to 
attend  to  the  notice  in  the  office.  Why  fhould  a 
perfon  read  the  board  when  previoufly  informed  by 
•  the  hand-bill  of  the  terms  on  which  the  defendant 
carried  on  his  bufinefs  ?  I  have  a  right  to  pre- 
fume,  that  what  is  circulated  by  his  authority  con« 
tains  the  whole  of  the  limitations  he  intends  to  put 
on  his  common  law  refponfibility  as  a  carrier,  and 
gives  a  full  ftatement  of  the  fpecial  contraft  into  which' 
he  enters  with  his  cuftomers.  The  property  here  being 
under  the  value  of  ^.5,  the  lofs  is  the  only  point  for , 
the.  jury. 

Verdid  for  the  plaintiff.    Damages /^.i.  12. 

Garrow  and  Lawes^  (or  the  plaintiff. 
% 

Park  for  the  defendant. 


IO« 


1809. 

COB^EN 
V. 


rfANichoIfoiiv.Wai»n,jEaft,507.    Clarke  v.  Gray,  6  Eaft^     ' 


CASES  AT  NISI  PRItJS* 


TmSdMy,H»ji6m 


III  an  ad  ion  on 
zn  attorncy't 
ftiit,  chc  plaioiiff 
cannot  give  pa* 
rot  evidence  of 
the  contents  of 
the  bill  deliver* 
edy  without  a 
notice  to  pro- 
«!uce  it :  but  a 
copy  made  ac 
chc  fame  time 
with  the  bill  fle- 
iHfCredy  is  good 
evidence^  with* 
out  Ciiclx  aoike. 


Pkilipsok^  Gent,  one^  &c«  v.  Cha8x# 

A  CTION  on  an  attorney's  bill.    Plea,  the  general 
•^  iffue. 

To  prove  that  a  copy  of  the  bill  had  been  delivei^ 
purfuant  to  2  Geo.  II.  c.  23.  the  plaintiflF^s  clerk 
was,  called,  who  fwore  that  he  had  delivered-  to 
the  defendant  a  bill  figned  by  the  plaintiff,  contain* 
ing  an  account  of  the  bufinefs  done.  He  was  then 
proceeding  to  ftate  the  items  of  this  bill  from  the  plain* 
tiflTs  books,  when  the  defendant's  counfel  objefted  that 
no  notice  had  been  given  to  produce  it. 

Topping  and  Efpinqffe  for  the  plaintiff,  iniifted,  that 
this  was  unneceflary.  In  Jory  v.  Orchard,  7^  Bof.  and 
Pul.  39,  the  court  of  C.  P.  held,  that  it  was  unneceffary 
to  give  a  notice  to  produce  the  written  demand  of  a 
copy  of  a  warrant  purfuant  to  24  Geo.  2.  c«  44,  before 
giving  evidence^  of  its  contents  j  and  the  very  point  t)e- 
fore  the  court  was  decided  in  Anderfon  v.  May, 
9  Bof.  and  Pul.  237,  where  it  was  held  that  a  copy  of 
an  attorney's  bill,  the  original  of  which  has  been  deli- 
vered to  the  defendant,  may  be  admitted  in  evidence 
without  proof  of  notice  to  produce  the  original.  This 
had  always  been  confidered  like  the  cafe  of  a  notice  to 
^uit,  in  which  no  notice  to  produce  was  ever  required. 


Lord 
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Lord  Ellenborough.  If  there  are  two  co-tempo*  2 S09. 
nuy  writings,  the  counteiparts  of  each  other,  one  of 
which  is  delivered  to  the  oppofite  party,  and  the  other 
preferved,  as  they  laay  both  be  coafidered  as  ori- 
ginalsy  and  they  have  equal  claims  to  authenticity,  the 
one  which  is  prelecKgfL  n^X  :be  received  in  evidence, 
without  notice  to  produce  the  one  which  was  delivered* 
So  it  muft  have  been  in  the  cafes  which  have  been 
cited ;  and  if  a  duplicate  of  the  bill  delivered  is  offer- 
ed^ I  am  ready  to  receive  it.  But  I  am  quite  clear  that 
this  evidence  from  the  plaintiff'^  books  is  inadmiflible, 
to  prove  that  a  bill  was  delivered  according  to  the  ftap 
tute.  I  approve  of  the  pradice  as  to  notices  to  quit; 
and  I  remember  whqp  the  point  was  firft  ruled  by  Mr. 
Juftice  AVilfon,  who  faid  that  if  a  duplicate  of  the  no* 
lice  to  quit  was  not  of  idelf  fuffident,  no  nxore  ought  a 
dupUcate  of  the  notice  to  produce,  and  thuMioticcs 
might  be  required  in  irifinitunu 

Plaintiff  nonfuited, 

T^ing  and  Efpinafi  for  die  plaintiff. 

Gamw  for  the  defendant. 


.   t 


rt2 


1809. 


CASES  AT  NISI  PRIUS. 


FIRST  SIITINOS  AFTER.  TERM  IN  LONDON: 


May  17. 

A  witnefii  for 
the  purpofe  of 
icfrefliing  hit 
fl^eraory^  may 
leferto  cotriet 
in  a  bo»k»  which 
Le  did  not  write 
with  hit  own 
handy  but  which 
lie  regularly 
ciamincd^  from 
time  to  timpy 
foon  after  they 
were  written^ 
and  while  the 
H&t  ftated  ia 
thero  were 
£re(h  ia  bit  re- 
coJIedion* 


BuBJtouou  v%  Mart  IK. 


tN  an  a£tion  cm  a  chait^rparty,  a  witnefs  was  called 
^  to  give  an  account  of  thie  voyage,  and  the  log-book 

was  laid  before  him  Yor  the  porpofe  of  refrefhing  his 

memory.    Being  aficed  whether  he  had  written  it  him^ 

felfy  he  faid,  that  he  had  not,  but  that  frofti  time  to 

time  he  examined  the  entries  in  it  while  the  events  re^ 

corded  were  fredi  in  his  recolledion^  and  that  he 

always  found  the  entries  accurate. 

Tbe  Attorney  General  contended,  that  the  witnefs 
could  make  no  ufe  of  the  log-book  during  his  exami* 
nation,  notwithftanding  his  former  infpedion  of  it,  and 
that  the  only  cafe  where  a  wimefs  could  refer  to  a 
written  paper  for  the  purpofe  of  giving  evidexice,  was 
where  he  had  a&ually  written  it  himfelf,  and  had  thus 
the  fureft  means  of  knowing  the  truth  of  its  contents. 

Lord  Ellekborougk.  If  the  witnefs  looked  at 
the  log-book  from  dme  to  time,  while  the  occurrences 
jnendoned  in  it  were  recent,  and  frefh  in  his  recollec- 
tion,  it  is  as  good  as  if  he  had  written  the  whole  widi 
bis  own  hand.  This  collatbn  gave  him  an  ample  op« 
portonify  to  afcertain  the  corre^efs  of  the  entries,- 
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and  he  may  therefore  refer  to  thcfe,  on  the  fame  prin- 
ciple that  witneffes  are  allowed  to  refrelh  thdr  memory 
by  reading  letters  and  other  documents  which  they 
themfelve3  have  written*^ 

The  witnefs  was  then  aiked,  under  his  lordfhip's 
fimdion^  ift.  Whether  he  faw  an  entry  of  23d  June 
1808^  at  a  time  when  he  had  a  memory  of  the  fad 
ftated  in  it  ?  and  2dly,  Whether,  looking  at  the  entry, 
he  could  now  ftate  pofitively,  upon  his  oath,  when  the 
ihq>  arrived  at  her  port  of  deftination  i  . 

Garraw,  Parky  and  Abbott  for  the  plaintiff. 

The  Attorney  General  and  Marry  at  for  the  de- 
fendant. 

[Artornics,  Raw/iitfoM  and  Cnnuier  ^  C«.] 


«i3 


tye  Doc  V.  Perkins,  3  T.  R.  749.   Tanucr  v.  Taylor,  ib.  754. 
J>6ob  V.  Lindfay,  i  £ail  460. 


xSop. 


BumiouGH 
Mailtxn. 


Hopewell  v.  De  Pinna*  ^ 

A  CTION  on  promiffory  note,  dated  28  July  i8o8. 
— ^Plea,  coverture. 

The  defendant  proved,  that  in  the  year  1779  fhe 
was  married  in  London,  according  to  the  rites  of  the 
Jcwilh  religion,  to  David  Serfity  de  Pinna,  and  that 
Ihis  perfon  went  to  Jamaica  about  1 2  years  ago-     The 

Vol.  Ik  I  •  queftioH 


TucMay, 
May  16. 

Under  a  plea  of 
Cov  rturc,   whtre 
it  iippenred  thiC 
the  dcfcnciiiu'n 
hufb'tnd  v/fnc 
abroad  12  ye«trs 
ago }  h(JJf  mat 
ihe  was  bound 
to  pro\c  (1ih:  i  c 
was  alivtf  wUMu 
7  Vw*r». 


1,4'  CASES  AT  NISI  I^RIUS, 

1809.  queftion  was^  as  to  the  degree  of  evidence  required  10^ 

^    ^  prove  that  he  was  ftill  alive. 

Hopewell  * 


V. 


De  Piwha.        It  was  infifted  for  the  plaintiflF,  that  in  fupport  of 

this  plea,  the  defendant  was  bound  to  give  ftrift  evi- 
dence, that  her  hufband  was  alive  at  the  commence- 
ment of  the  aSion,  or  at  Icaft  at  the  date  of  the  note ) 
while  it  was  contended,  on  the  part  of  the  defendant, 
that  the  prefumption  was  in  favour  of  any  perfoA 
being  ftill  living  who  was  fhewn  to  have  been  in  ex- 
iflence  within  fuch  a  period  as  twelve  years^  and  that 
in  many  cafes  of  this  fort,  where  the  hqib^d  has  gone 
to  a  diftant  part  of  the  world,  it  would  be  quite  impof* 
(Ible  to  adduce  dire^  and  ppfitive  proof  of  his  being 
alive,  #  although  the  hSi  could  not  reafonably  be 
doubted. 

Lord  El LENBo ROUGH  ruled,  that  it  lay  upon  the 
defendant  to  prove  that  her  hufband  was  aUvc  within 
7  years. 

Letters  were  afterwards  produced,,  wh^h  he  had 
written  within  that  period  from  Jamaica  to  his  friends 
m  England,  and  the  defendant  had  a  verdift.  - 

Laives  for  the  plaintiff. 
Reader  forthe  defendant. 

[AttorBieSi  Turntr  tnd  Ifmrna.'^ 


Fidi  Stat.  X  Jac  i«  c.  ii.  §  3. 
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fiRSV  SITTINGS  AFFER  TERM  IN  LONDON* 


T~Tr 


1809. 


Messing  v.  Kemble. 

r\ECLAR  ATION  in  urefpafs,  in  the  common  form, 
for  breaking  and  entering  the  plaintiff's   houfe, 
tod  feizing  his  goods. — Plea,  ftot  guilty* 

It  appeared  that  the  plaintiff  held  the  houfe  nicn- 
tbned  in  the  declaration  under  the  defendant,  and 
that  the  goods  in  qu^^ftion  were  feized  as  a  diftrefs 
for  rent  in  arrear,  but  that  they  were  fold  with- 
out having  been  prcvioufly  appraifed  purfuant  to  the 
ftatute  2  W.  &  M.  c.  5. 

Marryat  for  the  plaintiff,   contended  that   under 

thefe  circumftances  he  w^s  entitled  to  a  vcrdid ;  for 

thou<Th  it  was  enafted  by  1 1  Geo.  2.  c.  19.  §  19.  that 

a  diftrefs  for  rent  juftly  due,  ihouldnot  by  reafon  of 

•ny  irregularity  in  the  mode  of  condudting  it,  be 

deemed  unlawful,  nor  the  party  making  it  a  trefpaffef 

ob  initioy  yet  it  was  provided  that  the  party  aggrieved 

byfuch  irregularity,  *'  may  recover  ftill  fatisfiaftion 

for  the  fpecial  damage  he  (hall  have  fuftained  thereby 

h  an  adion  of  ireJPqfsj  or  on  the  cafe,  at  the  eleftion 

of  the  plaintiff/'     Therefore  in  this  aftioa  of  trefpafs 

I  a  which 


Wedncfday, 
May  17. 

Trefpafs  w\n  not 
lie  fur  an  irregu* 
la-,  diftrefs, 
where  ti-e  iire- 
gularity  com- 
plained of,  is  not 
in  itfelf  an  ad  of 
trefpaf«,  but 
co:)fiftx  merely 
in  rhe  omilfioii 
of  fome  of  rhe 
forms  required 
in  conducing 
the  diftrefs,^- 
fuch  as  procuriof^ 
goods  to  he  ap- 
praifed bffore 
they  arc  fold. 
The  rrue  con- 
Iirudt*uu  of  the 
provifion  in 

II  G.  2.   C.  Tf. 

§  19. that  the 
pany  may  reco- 
ver a  comprnf»^ 
tion  for  the  fpe« 
cial  damage  he 
fuliains  by  an 
irieguUr  dilheft 
'*  in  MH  m&hn  %f 
tref^afi  »r  un  thw 
cmft^*  is,  that  hs 
muft  biing  trep. 
faft^  if  the  irre- 
gularity be  in  tht 
nature  of  an  a& 
of  trefpaf«y  and 
eapfp  if  it  be  in 
itfelf  the  fubjea 
matter  of  an  to* 
t^oo  tb«  (a£|h 
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1809.  ivhich  the  plainriflF  had  elcfted  to  bring,  he  was  en- 

jjjj^^j^  titled  to  recover  for  the  damage  he  had  fuftained  from 

V.  the  goods  being  fold  v^ithout  a  regular  appraifement, 

KfiMBLEi  j^j^  jjj^g  bemg  difpofed  of  under  their  juft  value. 

Lord  Ellenborough.  The  ftatute  provides,  that 
the  party  aggrieved  by  the  irregularity  of  the  diftrefs, 
fhall  recover  fatisfadion  for  the  fpecial  damage  he 
has  fuftained ;  but  it  provides,  that  the  diftrainor  fhall 
not,  by  reafon  of  any  irregularity,  be  deemed  a  tref- 
pafTer  for  fuch  part  of  the  conduct  of  the  diftrefs  as  is 
perfe&Iy  regular.  It  does  not  fay  that  he  fhall  be  a 
trefpafTer  for  the  irregularity,  whether  that  confift  in 
an  a£b  or  omiflion,  in  nonfeazance  or  in  malfeazance. 
The  ftatute  does  not  attempt  to  confound  legal  dif- 
tin£Hons  ;  but  allows  the  injury  done  to  the  tenant  to 
be  a  trefpafs  or  tort  according  to  the  nature  of  the  irrer 
gularity,  and  gives  the  remedy  of  trefpafs  or  cafe  ac- 
cording to  thecaufe  of  aftion.  Here,  the  diftrefs  was 
conducted  witji  perfect  regularity,  except  that  the  de- 
fendant omitted  to  have  the  goods  appraifed  before 
they  were  fold.  This  omifnon  was  not  a  trefpafs, 
and  the  aftion  is  mifconceived.  The  provifions  and 
the  obje£t  of  1 1  Geo.  2.  would  be  entirely  defeated,  if 
this  mode  of .  proceeding  were  permitted.  The  legifla- 
ture  intended  that  the  landlord  ftiould  be  fpecifically 
informed  of  the  irregularity  of  whicli  the  tenant  com- 
plains ;  but  when  the  declaration  ftates  that  the  de- 
fendant with  force  and  arms  broke,  and  entered  the 
plaintiff's  houfe,  how  can  he  know  that  the  real  com- 
plaint againft  him  is,  that  he  fold  the  goods  before 
they  were  appraifed  ?  Even  in  trefpafs  for  an  irre- 
gular 
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■ 

gdlar  diftrefs,  it  might  be  well  if  the  plaintiff  were  t6  x8o9. 

declare  fpecially^  and  take  up  the  grievance  where  his  ^— -v*--^ 

caufe  of  action  commences.     But  I  am  quite  clear^  Memimo 

that  the  prefent  action  cannot  be  maintained.  Kbmbu. 

Plaintiff  nonfuited. 

Marryat  for  the  plaintiff. 

Park  and  Efpinajjfe  for  the  defendant." 


In  Winterbourne  v.  Morgan,  goodt>  it  was  agreed  that  for  fuch 

T.T.  49  G.  5.    in  which   the  an  irreguktrity  as  omitting  the 

Coart  held,  that,  for  remaining  in  appraifement,  trefpafs  would  not 

pofleflion  of  the  goods  in  the  lie,  and  that  the  plaintiff  muft 

plainti£Ps  houfe  beyond  the  five  ele6i  to  bring   trefpafs  or  cafe 

days,  he  may  declare  in  trefpafs  according  to  the  nature  of  his 

generally,  for  breaking  and  en-  injury.  , 

tsring  his  houfe  and  feiaung  his 


Gyfford  v.  Woodgate  and  another.  ThMrw^v^ 

May  18. 

pASE.     The  declaration  after  fetiing  forth  a  judge-  ^^^^  ^^.^^  ^^ 

ment  obtained  by  the  defendants  againft  the  plain-  a.  a^ainii  b.  tor 

tiff,  dated  that  they  fued  out  a  writ  of  feri  facias  fecond  •^rit  of 

thereupon,  indorfed  to  levy  ^.71  is.  befides  fheriff's  fbe'iheHffhtd"^* 

poundage,  &c. ;  by  virtue  whereof  the  iheriff  at  the  ™*hVfirV*hr 

defendants'  requed  feized  the  plaintiff's  ffoods  to  a  fli^nff**  r  ri.rni 

much  ereater  amount  than  was  neceffary  ;  yet  that  fecond  wriw, 

^  y  y  ftatinj  thtt  the 
execution  w.ts  fn  conducted  at  A.'t  requeft  and  with  hii  conrear,  nx^ftimafaeit  evidence  for  B. 
ai^iuii  A.  lu  fuppert  a  pica  of  licence. 

1 3  the 


CrFFORO 
V. 


Xlt  CASES  AT  NISI  PRIUS^ 

r8o9V        ^  defendants  before  the  ihcriff  had  made  any  retuni 
to  the  faid  writ,  and  before  they  could  lawfully  fue 
out  another  writ  of  execution  on  the  faid  judgment, 
WooDGAT*.     wrongfully  find   malicioufly  fued  out  an  alias  fieri 

facias^  under  colour  and  pretence  thereof,  indorfed 
to  levy  ^."ji  is.  4^.  befides  poundage,  &c. ;  whereby 
the  plaintiflf  was  put  to  ynneceflary  expence,  and  was 
greatly  harraffed  and  oppreflfed  &c. — In  addition  to 
the  general  iffue,  the  defendants  pleaded  a  licence ;  which 
yras  denied  by  the  plaintiff  in  his  replication.  ^ 

The  writ  ol fieri  facias  being  given  in  cfidfuce  oa 
the  part  of  the  plaintiff,  the  following  return  innc^xed 
to  it  was  required  to  be  read  by  the  defendant's  coun*^ 
fel  as  part  of  the  inftrument  given  in  evidence  by  thci 
plaintiff,  and  though  refifted  by  the  plaintiff's  counfcl^ 
was  dire^ed  tp  be  read  by  his  t,ordfhip.     It  run  thus  : 
**  By  virtue  of  the  writ  annexed,  I  have  feized  and 
taken  in  execution  the  goods  and  chattels  of  the  withixi 
named  Edward  Gyfford   in  my   bailiwick  hereafter 
mentioned,  to  be  fold  and  difpbfed  of,  and  at  the  re*. 
queft  of  the  within  named  Edward  Woodgate  the 
elder,  and  Edward  Woodgate  the  younger,  the  plain* 
tiffs,  and  Edward  Gyfford,  the  defendant,  I  kept  an4 
re.tained  the  f«ane  in  my  cuftody  until  the  return  of  the 
annexed  writ ;  and  at  the  return  thereof,  in  purfuancei 
of  an  agreement  made  between  the  faid  plam tiffs  and 
the  defendant  for  that  purpofe,  a  writ  of  alias  fieri 
facias  returnable,  &c.  indorfed  to   levy  £.yi  2s.  j^ 
befides  (heriff's  poundage^  &c.  was  delivered  to  me  the 
faid  fheriff ;  and  at  the  requeft  of  the  within  named 
Edward  Gyfford,  I  forbore  to  fell  the  fame  until  the 

26th 


YFFORO 
•    V. 
WOODGATB. 
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a6th  of  Aiiguft  laft,  when  I  fold  and  difpofed  of  the        1809. 
fame  for  the  fum  of  ^f .  1 1  o  17/.,  and  paid  and  applied     q 
the  fiune  as  ftated  and  fet  forth  in  my  return  ttr  the 
writ  of  alias  fieri  facias* 

To  the  alias  fieri  facias  (alfo  given  in  evidence)  the 
f  iheriff made  avery fpecial  return,  ftatmg,  thathehad  paid  . 
to  the  now  defendants  the  fum  indorfed  on  the  writ ; 
that  he  had  difpofed  of  other  part  of  the  money  for 
which  the  goods  fold,  in  payment  of  rent  and  taxes, 
for  which  the  now  plaintiff  was  liable ;  and  that  he 
had  always  been  ready  to  pay  to  the  latter  the  refidue 
thereof,  if  he  would  accept  the  fame. 

Park^  for  the  Defendants,  contended,  that  thefe  re* 
turfls  were  conciulive  evidence  in  fupport  of  the  plea 
rf  licence,  and  ihewed  that  whatever  irregularity  might 
llave  occurred  in  the  execution^  had  been  faaiftioned 
by  tlie  plaintiff  himfelf. 

Garrow^  contra^  denied  that  the  plaintiff,  who  was  no 
party  to  them,  could  be  affefted  by  any  thing  which 
they  contained.  The  procefs  of  execution  in  this  in- 
ftance  had  been  clearly  fued  out  and  afted  upon  con- 
trary to  the  praftice  of  the  court,  and  the  rules  of  law, 
and  it  lay  with  the  defendants  to  fhew  the  plaintiff's 
licence  and  confent,  from  what  he  himfelf  had  faid  or 
done. 

Lord  ELt,ENBORouGH.  I  am  of  opinion,  that  it 
is  incumbent  on  the  plaintiff  to  contradid  the  fafts 
ftated  in  thefe  returns.     Faith  is  given  to  what  the  ^ 

1 4  fheriff* 


GyrroRD 

V. 
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1809,         fher iff  dates  in  this  manner,  even  where  third  per- 
fons  are  concerned.     If  he  returns  arefcue,  an  attach* 
ment  iflues  in  the  firfl:  inflance  (j).     I  confider  this, 
WooDGAT?,    however,  as  only  prima  fade  evidence.     Upon  an  in« 

diflment  for  a  refcue,  it  would  be  open  for  the  defend* 
ant  to  fhew  that  the  return  was  falfe  (^).  Here  you 
are  at  liberty  to  contradift  any  of  the  hGts  ftated  in  the 
returns  to  thefe  writs  ;  but  if  you  do  not,  I  muft  pre- 
fume  that  there  was  an  agreement  of  the  nature  ftated 
between  the  parties,  and  that  the  plaintiff  has  no  caufc 
ofadlion. 

Plaintiff  nonfuited. 

In  the  enfuing  term  a  new  trial  was  moved  for,  on 
the  ground  that  the  returns  to  the  writs  were  no  cvi* 
dence  againft  the  plaintiff,  being  made  on  the  fuggeftiou 
of  the  defendants  ;  but  the  court  refufed  ^.  rule  to  fhew 
caufe,  faying,  that  if  the  plaintiff  had  no;  given  his 
confent  in  the  manner  ftated,  his  remedy  was  by  ai\ 
aftion  for  a  falfe  return  againfl  the  (heriff, 

Carrowy  Gurneyy  and  Curwood  for  the  plaintiff. 

Park  for  the  defendants* 

[Attornies,  Du^  gnd  LudkinJ] 


»  I  •    11 


{a)  Rfx  V.  Elkins,  4  Burr.  2129.     ?  Salk,  5S6,     Qas.  tcft^. 

Jiardw.  11  *• 

(h)  a  Hawk,  P,C.  cai,  f,4. 

Xf 
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If  a  copy  of  any  document 
which  itfelf  18  not  evidence  at 
coaifflon  lawy  be  made  evidence 
bya^l  of  parliament,  a  copy  muft 
be  produced,  and  the  ori^nal  is 
not  made  admiffible  evidence  by 
implication. 

Burdon  v.  Rickets,  fittings  after 
E.T.iSop. 

—Replevin. — Avowry,  dating 
that  the  avowant  had  purhafed 
the  land  tax  afTeiTed  upon  the 
locus  In  quOf  and  that  he  diftrain- 
ed  for  fix  years  arrears  which  were 
due.  Plea  in  bar,  denying  the 
pnrchafe. 

To  prove  this,  the  avowant 
offered  in  evidence  tbe  original 
contra^  between  him  and  tlie 


commiifioners  for  the  redemption 
of  the  land  tax. 

By  42  G.  3,  c.  n6.  f.  165.  it 
is  enabled,  that  a  cofy  of  the  con- 
trail lanth  the  commiflioners  ihall 
be  legal  evidence,  and  it  was 
contended  that  if  a  copy  was 
evitience,  the  original  from  which 
the  copy  was  taken  could  not 
poflibly  be  rejected. 

But  Lord  Ellenbo?.ov6H 
refufed  10  admit  the  original,  fay- 
ing, that  upon  the  general  princi- 
ples of  law  it  was  not  evidence 
for  the  purpofe  for  which  it  was 
produced,  and  that  the  flatute 
cited  mufl  be  confined  to  copiet 
of  the  contradl,  which  alone  it 
fpe.cified. 


1809. 

GlTPORO 

V. 
WOODCATS* 


HODCKINSON    V.   MaRSDEN. 

^T*HIS  was  a  writ  of  inquiry  to  aflefs  damages  under 
'^  8  &  9  W.  3.  c.  II.  §8.  To  a  declaration 
in  the  common  form  in  debt  upon  bond^  the  defend- 
ant demurred,  and  the  plaintiff  obtained  judgment  on 
demurrer.  After  the  entry  of  judgment,  theplafndff 
fuggefted  on  the  roll,  that  the  bond  mentioned  in  the 
declaration  was  fubjeft  to  a  condition  for  the  payment 
of  an  annuity,  and  affigned  as  a  breach  that  five  quar- 
ters of  this  annuity  were  in  arrcar. 

Jury,  ii  tl.at  o^  w  hich  ihc  i*/} 


FrWay,  Miy  f  ^ 


In  4)ebt  on  bond 
conditioned  for 
the  )>erfurmance 
of  Cuvenan?*,  if 
rhr  tour  -  iun  it 
not  tVt  ftut  in  the 
plrarlings,   rhe 
plaiiiritf  in  ex«- 
iTittirg  a  writ  of 
inquiry  under 
8  &  9  W.  3. 
c.  II.  nnu(V prove 
thdi  I  he  b/ji>d 
mfnrioiKdmt>>e 
f  ggeftion  and 
priKJaccd  totlte 
ion  wa^  t:cu^hr. 
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i8c^  Lmvcs  for  the  plaintiff,  at  firfl  fatisfied  himfcif  with 

putting  in  a  bond  which  appeared  to  have  fuch  a  con- 
dition as  that  mentioned  in  the  fuggeflion. 


K«DCiinHOx 


Peakcy  contra^  infiftcd  tliat  it  was  requifitc  to  go 
farther,  and  to  prove  that  the  bond  produced  was  the 
fame  with  that  upon  which  the  judgment  was  ob- 
tained ;  as  there  might  be. two  bonds  executed  by  the 
defendant  on  the  fame  day,  and  in  the  fame  penal  fum, 
.with  perfeftly  diflferent  conditions.  If  the  plaintiflF  had 
fet  out.  the  condition  in  the  declaration,  the  cafe  would 
have  been  quite  different ;  but  as  the  record  flood, 
the  defendant  had  had  no  opportunity  of  controvert** 
ing  the  fa£t  that  the  bond  on  which  judgment  was 
fuffJered  was  conditioned  in  the  manner  alleged.  He 
could  not  plead  to  the  fuggeftion ;  but  the  plaintiff 
was  bound  to  prove  the  fafts  which  were  fuggefted. 

Lord  Ellenbo ROUGH  was  of  opinion,  that  the 
produftion  of  a  bond  with  a  condition  according  with 
the  fuggeftion  was  infufficient,  and  that  the  plaintiff 
ought  to  prove  that  the  bond  produced  was  the  fame 
with  that  on  which  the  adion  had  been  brought,  of 
which  profert  had  been  made  in  the  declaration,  and 
on  which  the  judgment  had  beeii  obtained. 

This  evidence  was  given  by  the  plaintiff's  attorney, 
and  a  verdiQ:  paffed  for  the  anears  of  the  annuity. 

•  Lowes  for  the  plaintiff. 
Feake  for  the  defendant* 

[Atlornici,  Vttrtt  and  Sttrei.1 

Rogers 
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Rogers  v.  Kelly.  saf«rd*rt 

"May  zo. 

'TpHIS  was  an  aftion  for  money  had  and  received,   yf.  p^i  a  rum 

torecoverthefumof  130/.  under  the  following   '^Zl'llS^V 
circumftances :  fpecific  purpofr* 

the  banker's 
<\  clcrkybymidakey 

The  plaintiff  having  indorfed  a  bill  drawn  by  one  xob  wHoTmS 

L.  C.  for  130/.  payable  at  Meffrs.  Auftins  and  Co.  H^ew.Thlt'^. 

and  finding  that  it  would  not  be  honoured  by  the  ac-  an"aal>Ta'"Iinft 

ceptor,  paid  in  this  fum  of  money  to  the  bankers  for  ^-  f«>  ^co^er  k 


the  pnrpofe  of  retiring  it.  The  defendant  held  an* 
other  bill  of  exchange  for  the  fame  fum,  accepted  by 
the  fame  perfon,  due  the  fame  day,  and  payable  at  the 
lame  place.  The  latter  bill  being  prefented  for  pay- 
ment firft,  and  no  funds  being  provided  to  pay  it,  the 
bankers'  clerk^  by  miflake,  gave  the  defendant  the 
1 30/.  paid  in  by  the  plaintiff  to  fatisfy  the  bill  to  which 
he  had  put  his  name. 

Garrow  for  the  plaintiff  contended,  that  as  the 
money  had  been  paid  in  for  a  fpeciific  purpofe,  and  as 
the  very  money  paid  in  had  been  given  by  miftake  to 
the  defendant,  it  was  to  be  confidered  as  ear-marked^ 
and  might  be  followed  by  the  perfon  to  whom  it  really 
belonged. 

Lord  Ellenborough.  There  is  no  privity  be- 
tween the  parties  to  this  fuit.  The  plaintiff's  claim  is 
on  the  bankers,  and  they  muft  feek  their  remedy 
againft  the  defendant  the  heft  way  they  can.    The 

plaintiff^s 


b'ick. 


\ 
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1809.  ^  plaintiff's  money  mud  ftill  be  confidered  as  in  the 
hands  of  the  bankers.  His  account  with  them  is  the 
fame  as  if  this  miftake  had  not  been  committed. 


Rogers 


Plaintiff  nonfuited. 


Garrow  and  Puller  for  the  plaintiff. 


Park  for  the  defendant. 


[Attomies^  Kihble^hite  and  Richardfun,^ 


i 

Vide  AmmymQu^f  i  Salk.  '3!^^.    Robfon  v.  EatOD>  1  T.  R.  63. 


satBtrfar*  Steinman  and  others  v.  Magnus. 

May,  %Q.  , 

Aman'fcredi.     T^HIS  was  an  aftion  by  the  payees,  againft  the 
igrU'«!.u'">ittr  drawer,  of  two  bills  of  exchange,  dated  i  oth  Oc- 

iiim  him  not       tobcr  1804,  the  one  for  400/.  and  the  other  for  776/. 

under  fcal,  to  t'         r       cy-    7       '  ^  c  i 

take  20  K  per      4J.  id.  payable  refpeccivly  at  6  months  after  date. 

cent,  upon  I  heir 
refped JVC  debit 

ttc  wtou^-"ioi!       '^^^  defence  was,  that  the  plaintiffs  along  with  the 
per  cent,  lo  be      other  crcditors  of  the  defendant,  had  liened  an  acree^ 

paid  within  a  r  •  00 

month,  and  the    mcnt  not  undcr  feal,  of  which  the  following  is  a  copy  ; 

remaining  lol.  o  i^y 

per  cent  to  be 

•«e*1an«>'of  a       "  ^^  ^^^  undeffigncd  being  refpedively  creditors 
third  pcrfon  at     «'  of  Mofcs  Magnus,  of  Great  Somerfet  Street,  White- 

5  and  9  m«nths.       ,«  i*i_  r«/r-i«i/- 

Thc  compofition   *'  chapcl,    m  thc  county  of  Middlefex,  do   hereby 

ii  p^id  puifuant  *     ;  . 

to  the  agt cement'— A  creditor  who  has  figncd  ihc  agreen^ent  and  received  the  compofition,  canoof 

afterwards  biing  aa  adion  for  the  refidue  of  hi|  debt. 

5  "  agree 
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agree  for  ourfelves  rcfpe&ively,  to  take  and  accept 

^'  fio/.  per  cent,  in  full  payment  and  fatisfa&ion  of 

**  our  fcveral  and  refpeftive  debts  due  at  the  date 
**  hereof,  and  upon  payment  of  the  faid  29/.  per  cent. 

**  we  hereby  releafe  and  for  ever  difcharge  the  faid 
Mofes  Magnus,  his  heirs,  executors,  and  adminiftra- 
tors,  and  every  of  them  for  ever,  as  to  the  remain- 
ing 80/.  per  cent. ;  and  it  is  hereby  agreed  to  re- 
ceive the  faid  20/.  per  cent,  in  manner  following ; 
**  that  is  to  fay,  i  o/.  per  cent,  upon  or  within  one 
*•  month  after  the  execution  of  thefe  prefents,  5/.  per 
**  cent .  fecured  by  the  acceptance  of  Mr.  Gartandy  of 
**  BunhUl  Row  J  payable  in  five  months  ^  and  the  re* 
**  maining  5/.  per  cent,  on  the  like  acceptance  payable  in 
^  nine  months.  Dated  this  nth  day  of  November  i8o6/* 

Signed,  &c. 

The  defendant's  counfd  oflfered  to  prove  in  addi- 
tion to  this,  that  the  plaintiffs  were  paid  the  compofi- 
don  of  20/.  per  cent,  purfuant  to  the  terms  of  the 
agreement ;  that  they  were  adtve  in  procuring  other 
creditors  to  fign  it ;  and  that  the  defendant  had  been 
put  to  confidemble  exptnce  in  confequcncc  of  this 
agreement. 

■ 

Park  for  the  plaintiffs,  infilled  that  thefe  fafts  fur- 
nifhed  no  defence  at  law  to  the  prefent  aftion,  and 
relied  upon  the  authority  of  Fitch  v.  Sutton^  5  Eaft.  230^ 
in  which  it  was  held,  that  the  acceptance  of  a  lefs, 
cannot  be  a  fatisfadtion  in  law  of  a  greater  fum  then 
due.  If  payment  of  a  fum  (hort  of  the  debt  did  not 
operate  as  fatisfadion,  no  more  could  a  fecurity  for 
fuch  a  fum  by  whomfoever  it  might  be  given* 

Lotd 


V. 

Maonui. 


MaGNX7  8. 
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1809.  Lord  ELLSNBokouoH  was  inclined  to  think,  that 

'V  ^v^""— ^    this  cafe  was  ruled  by  f'ltcb  v^  Suttoriy  and  the  plaintiff 

had  a  verdict. 

But  in  Trinity  Term  following,  the  cafe  was' fully 

argued  in  ifaewiiig  caufe  againfl;  a  rule  tor  fetting  afide 

the  verdi^,  and  granting  a  new  trial.  And  the  Judges 

were  all  clearly  of  opinion,  that  the  fads  offered  to  be 

proved  on  the  part  of  the  defendant,  anu)unted  to  a 
good  defence  at  law  to  the  afbion*     They  thought  that 

this  cafe  was  diftinguifhable  from  Fitch  v.  Sutton^  as 
ft  did  not  appear  there  that  third  perfons  were  con- 
cerned ;  and  that  the  fraud  here  pradifed  upon  the 
othef  parties  to  the  agreement,  brought  the  cafe  within 
the  principle  of  Cockfhott  v.  Bennett,  2  T.  R.  763 •  U' 
it  had  not  been  for  this  agreement,  it  might  have  been 
impoflible  for  the  plaintiffs  to  recover  fo  much  as  2oh 
per  cent,  upon  the  amount  of  their  debt,  and  the  fecu" 
ritythey  obtained  from  Garland  was  a  valuable  confider* 
ation  for  their  releafing  the  refidue.  But  it  would  be  a 
fraud  upon  Garland,  if  the  defendant  could  ftiU  be 
fued,  in  breach  of  the  agreement,  for  the  full  amount 
of  his  debts. 

Lord  ElleKborough  obferved,  that  if  the  fa3s 
of  the  cafe  had  been  particularly  prefented  to  his  mind 
at  the  trial,  he  Ihould  certainly  have  held  that  upon 
their  being  proved  the  plaintiffs  ought  to  have  been 
tionfuited. 

kuU  abfolute. 

Park  tmd  Marryat  for  the  plaintiffs. 

(fMrrifw  and  Comyn  for  the  defendants 

[Atrtrnict,  /fM  and  Jmm.] 

Go  WAR  I> 
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Coward  ^y.  Maberlev.  wednefday, 

•  May  14. 

irvEBT  on  5  Eliz-  c.  4.  §  31.  for  fetting  up  and  ex-  a  man  is  not 

■■^  ercifing  the  trade  of  a  blackfmith,  widiout  having  Jl^'lVdcrsct. 

(erved  an  apprenticcfliip  thereto  of  feven  years.  •  y;^  *^^  ^^c "" 

wilhbuC  Itiiviii^ 
fervtd  an  ap* 

The  witneflTes  dated,  that  the  defendant  is  an  emi*  prcnticx<hip  to 

nent  coacfhmaker  in  this  town  ;  that  by  workmen  im-  excrcifc^  the 

mediately  employed  by  himfelf,  he  does  all  the  vari-  « aV.rarxh^ 

ous  forts  of  work  required  for  the  conftruftion  of  lltV^ThcL*?!;^ 

coaches;    that  befides   painters,  carpenters,  &c.  he  » rafter ctwcii- 

^     a        t       1                't-r-                                 1-             maker  may  law- 

conltantly  keeps  m  his  lervice  ten  or  twelve  journey-  fuiiy  keep  jour- 
men  blackfmiths ;  that  thofe   employed  during  the  frakhn.»  hh  ' 
period  mentioned  in  the  declaration  had  ferved  (al-  ,^~^i:oVwo°rk^ 
though  he  had  not)  an  apprenticefliip  of  feven  years  ^°'*hlr''*''f^^ 
to  the  bufmefs  of  a  blackfmith  ;  and  that  he  did  not  »n  apprcnuce- 
cxercife  that  bufinefs  on  any  occafion  by  itfclf,  bat  of  i  J.ckfmr«i. 
only  incidentally,  in  as  far  as  it  was  connefted  with  Zf^L\'*'i!^ 
'  coach-makino:. — There  were  no  cpunfcl   for  the  de-  j""«^"'^y««" 

O                                                    ^  iawyct«. 

fcndantj  but — 

Lord  ELLENBOROUGHfaid,  he  Was  quite  clear  this 
cafe  was  not  within  the  ftatute,  and  that  any  -man 
might  lawfully  carry  on  particular  branches  of  a  ge- 
neral bufinels  by  fuch  as  had  ferved  an  apprentice- 
fiup  to  thofe  particular  branches  of  the  bufmefs  ia 
which  they  were  employed. 

Garrow  and  Marryat  for  the  plaintiff,  contended, 
that  this  feftion  of  the  ftatute  created  two  diftinft  of- 

I  fences^ 


1809* 

Coward 

V. 

Mabeklet. 


CASES'  AT  NISI  PRIUS, 

fences,  viz.  exercifing  any  trade  without  having  ferved 
an  apprenticefhip,  and  fetting  others  to  work  who  had 
not.  If  the  defendant's  journeymen  fmiths  were  of 
the  defcripfion  ftated,  he  had  not  been  guihy  of  the 
latter  oflfence ;  but  he  cerfaintiv  had  committed  the 
former,  by  himfelf  exercifing  the  trade  of  a.  mafter 
blackfmith*  A  man  miglit  carry  on  (everal  trades  at 
the  fame  time ;  but  by  multiplied  breaches  of  the 
ftatute  he  was  not  to  luve  himfelf  from  its  penalties. 


Lord  Ellenborouoh.  The  defendant  has  not 
been  proved  to  have  fet  up  or  to  have  exercifed  the 
trade  of  a  blackfmith.  Blackfmith's  work  may  be  re- 
quired in  building  a  bridge ;  but  the  builder  who  em- 
ploys a  journeyman  properly  qualified  to  do  that  work, 
is  not  himfelf  to  be  confidered  as  carrying  on  the  trade 
of  a  blackfmith.  The  ftatute  applies  only  to  thofe 
who  fubftantively  fet  up  and  exercife  a  trade  with- 
out having  ferved  an  apprenticefhip.  The  fmith^s 
work  done  by  the  defendant  is  only  incidental  to  hts 
general  bufinefs  oF  a  coachmaker,  and  he  might  as 
,  well  be  profecuted  as  a  carpenter,  a  painter,  or  a 
wheelwright.  I  fuppofe  he  had  been  advifed  that  the 
law  being  fo  clearly  in  his  favour,  it  was  not  worth  his 
V  hile  to  wafte  his  money  in  feeing  counfcl  to  defend 
him. 

Verdidl  for  the  defendant. 


Garrow  afterwards  ftated,  that  the  fame  do^biHc 
had  been  laid  down  by  Mr.  Juftice  Lawrence  in  an 

a£Uon 


s 
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uSaqn  againft  a  mailer  carpenter  for  carrying  on  the 
buiinefs  of  a  fawyer. 

[Attomies,  Msttktwt  and  Seymour.l 


Vide  Reynard  v.  Chafe»  i  Burr.  2. — Beach  v.  Turner,  4  Burr. 
t449,— French  5?.  Adams,  »  WilT.  i68.-*Beale  v.  Gcale,  anu;  i. 
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1809. 

CoWAai> 

Mabsrlit. 


Blogg  and  others,  Aflignees  of  Harris,  ia  Bankrupt, 
V.  Phillips  and  another^  late  Sheriff  of  Middlefex* 

npROVER  for  jewellery. 

* 

The  goods  in  queftion  were  taken  in  execution  by 
the  defendants  on  the  7th  of  July  laft,  and  it  was 
proved  that  the  bankrupt  had  committed  an  ad  of  bank- 
ruptcy in  the  May  preceding,  but  that  the  commiffion 
was  not  fued  out  againft  him  till  the  ift  of  Ofbober 
following.  The  goods  were  fold  on  the  20th  July, 
and  on  the  30th  of  the  fame  month,  the  money  was 
paid  over  to  the  perfon  at  whofe  fuit  they  were  taken 
m  execution. 

Park  for  the  defendants  contended,  that  this  cafe 
was  within  Sir  S.  Romilly'saft,  46  Geo.  3,  c  135.  §  i. 
whereby  it  is  enaSed,  that  ^'  all  payments  by  and  to, 
and  all  contrails,  and  other  dealings  and  irafifoBions^ 
by  and  with  any  bankrupt,  band  fide  made  or  entered 
iota  more^  ttein  two  calendar  months  before  the  date 

Vot.IL  £  of 


WedQefdaf, 


Ifthe^oodsof  a 
trader  are  takea 
in  executioo 
after  an  aft  of 
bankruptcyi  and 
the  money  arif- 
ing  from  the  fale 
piid  over  by  th« 
Ihcriff,  two 
months  before  x 
c  mmiffion  is 
fued  out|  the 
bankruptcy  will 
overreach  the 
execution,  not- 
withftanding 
46G.3.  c.  13$. 
which  protect 
ail  bonil  fide 
faymentt  and 
tranfaQhm  by 
or  with  the 
bankrupt  mora 
than  two  caien* 
dar  months  be- 
fore the  date  of 
the  coaaimiIi9a% 
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of  the  commiflion^  fhall,  notwithftandmg  any  prior 
ad  of  bankruptcy  committed  by  fuch  bankrupt^  be 
good  and  effedual  to  all  inteiits  and  purpofes  whatfo- 
.  ever,  in  like  manner  as  if  no  fuch  prior  ad  of  bank- 
rupltcy  had  been  committed/'  Now  this  might  be 
confidered  as  a  payment  by  the  bankrupt  of  the  fum 
recovered  by  the  judgment,  and  at  any  rate^  it  was  i 
bandjide  tranfaRion  with  the  bankrupt. 

Lord  Ellekborough*  There  is  no  pretence  for 
calling  this  ^payment  by  the  bankrupt ^  and  the  meati- 
ing  of  the  word  iranfaSlions  muft  be  determined  by  the 
words  ufed  along  with  it,  viz.  ^^  contrads  and  other 
dealing^^''  The  tranladions  proteded  by  this  claufe 
of  the  ftatute  are  evidently  tranfa^ous  between  the 
parties  in  the  ordinary  cburfii  of  bulinefs,  not  traof- 
adions  carried  on  through  the  medium  of  legal  pro- 
cefs. 

The  plaintiffs  had  a  verdid*  for  the  produce  of  the 
goods>  making  a  dedudion  for  the  expences  of  the 
iale,  but  not  for  the  fheriff's  poundage. 

Garr^vA  Lowes  for  the  plaintiffs. 
Fark  and  Marryat  iSppS;ie  defendants. 


»    •  -  -v    r  *• "' '. 


[AUQrTiies^/i^!jp/4mi|^:aad  Smith  J] 
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i6op. 


Friday,  May  16. 


On  the  trial  of 
an  indidlment 
for  a  fraud 
again (^  an  agent 
of  government 
under  the  cun« 
troul  of  the 
Treafuiy,  a  let« 
ter  of  in  (Auc- 
tions addrelTed 
to  the  defendant 
by  the  Loids  u£ 
the  Trcafury, 
may  be  reid  in 
evidence,   with- 
our  proving  the 
coramiffion  by 
which  they  wer« 
appoioted. 


Rex  v.  Jones* 

^HIS  was  an  indiftment  againfl  the  defendant  for 
frauds  committed  by  him  in  his  office  of  Commif- 
iary  General  in  the  Wed  Indies.    In  the  courfe  of  the 
trial  fome  points  arofe  worthy  of  being  noticed. 

The  defendant  in  the  warrant  for  his  appointment. 
under  the  King's  fign  manual,  is  direfted  to  obey  all 
orders  iflfued  to  him  by  the  Lords  Commiflioners  of 
the  Treafury.  On  the  part  of  the  Crown  there  was 
offered  in  evidence  a  letter  addrelTed  to  him,  contain- 
ing certain  inftrudions  he  was  accufed  of  difregarding  : 
this  letter  figned  by  Mr.  Pitt  and  two  more  of  the 
then  Lords  of  the  Treafury,  he  had  received  in  the 
Weft  Indies,  and  it  was  now  produced  by  his  folicitor 
imder  a  notice  to  produce  all  letters,  &c. 

The  defendant's  counfel  contended,  that  before^ this 
letter  could  be  read  in  evidence,  it  was  neceffary  to 
prove,  that  Mr,  Pitt  and  the  two  others  who  figned 
it,  were  Lords  Commiffioners  of  the  Treafury, 
and  had  authority  to  write  it,  by  producing  the  com- 
miflion  by  which  they  were  appointed.     But 

Lord  Ellenborough  held,  that  this  was  unnecef- 
JTary,  and  the  letter  was  admitted  on  proof  of  the  hand- 
writing of  the  three  perfons  who  had  figned  it  as 
Lords  Commiffioners  of  the  Treafury. 


At  one  ftage  it  was  a  material  queflion,  whether  on    ^^^^^  j,  „^  ^^ 
the  part  of  the  Crown  they  could  avail  themfelves'of  J^'*'*'"  °^  ''"y 

*  '  liM-r  to  Tying  a 

man,  upon  one  indiAmcnt,  for  feveraj  diihnA  .uifdemean-'irs  of  ti^e  latne  nature 

K  2  two 


IS* 
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two  counts  of  the  indidment,  fo  as  to  give  evidence 
of  part  of  the  fums  which  the  defendant  had  illegally 
obtained^  under  one  county  and  of  the  refidue,  under 
another. 

The  defendant's,  counfel  urged  that  this  could  not 
be  done,  as  it  would  be  trying  a  man  for  two  offences 
on  the  fame  indi^ment. 

LordELLENBORouoH. — ^In  point  of  law,  there  is  no 
objedtion  to  a  man  being  tried  on  one  indictment  for 
feveral  offences  of  th^  fame  fort.  It  is  ufual  in  felonies 
for  the  judge,  in  his  difcretion,  to  call  upon  the  counfel 
for  the  profecution  tofeleft  one  felony,  and  to  confine 
themfelves  to  that ;  but  this  pra£Hce  has  never  been  ex- 
tended to  mifdemeanours.  It  is  the  daily  ufage  to 
receive  evidence  of  feveral  libels  and  of  feveral  affaults 
Upon  the  fame  indidment  j  and  here  I  fee  not  die 
flighted  objeftion  to  evidence  of  various  afts  of  fraud 
committed  by  the  defendant  in  his  office  of  commiffary 

general,  chough  ranged  under  different  counts  as  dif- 
tin£l  and  fubftantive  mifdemeanours.  (a) 


A  peffon  indit- 
ed lor  a  roifde- 
roeaoour  or  a 
felony f  may  he 
legally  conviArd 
upon  the  uncor- 
roborated evi- 
deace  of  aa 
accomplice* 


The  defendant's  counfel  afterwards  contended  that 
the  cafe  on  the  part  of  the  crown  refted  entirely  on  the 
evidence  of  an  accomplice  ;  that  this  witnefs  was  not 
confirmed,  and  that  therefore  the  defendant  could  not 
be  legally  convided. 

Lord  Ell  enbo rough.  No  one  can  ferioufly  doubt 
that  a  conviftion  is  legal,  though  it  proceed  upon  the 
^idenceof  an  accomplice  only.   Judges  in  their  difcre- 


(a)  Vide  Kex  «•  Ktogfton,  8  Em&,  41. 
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lionivill  advife  a  jury  not  tobelieve  an  accomplice,  unlefs 
he  is  confirmed,  or  only  in  as  £sir  as  he  is  confirmed ; 
but  if  he  is  believed,  his  teftimony  is  unquefUonably 
fufficient  to  eftablifh  the  h&s  which  ha  depofes.  It  is 
allowed,  that  he  is  a  competent  witnefs ;  and  the  con* 
iequence  is  inevitable,  that  if  credit  is  given  to  his 
evidence,  it  requires  no  confirmation  from  anothdt 
witnefs.  Within  a  few  years,  a  cafe  was  referred  to 
the  12  Judges^  where  four  men  were  conviSed  of  a 
burglary  upon  the  evidence  of  an  accomplice,  who 
received  no  confirmation  concerning  any  of  the  fa^la 
which  proved  the  criminality  of  one  of  the  prifoners  ; 
but  the  Judges  were  unanimouily  of  opinion,  that  the 
convifUon  as  to  all  the  four  was  legal,  and  upon  that 
opinion  they  all  fuiFered  the  fentence  of  the  law.,  (b) 
Strange  notions  upon  this  fubjefl  have  lately  got 
abroad ;  and  I  thought  it  neceflary  to  fay  fo  much  for 
the  purpofe  of  correding  them.  In  the  cafe  before  the 
court,  the  witnefs  alluded  to  cannot  be  confidered  aa 
accomplice ;  and  if  he  were,  he  is  amply  confirmed* 

The  defendant  was  fotmd  guilty. 

The  Attorney  General^  Garrow^  Abbotty  and  Ricb^ 
grdfon^  for  the  Crown. 

Dallas^  Farky  Toppings  and  Marryaty  for  the  de- 
fendant. 

[AKorniei,  Liuhfidd  and  Vttmtt  fff  C».] 


(»)  Atwood's  Cafc>  aLeacb,  Cro.CaCjir.    Siurham't Cafe, 


CASES  AT  NISI  PRIUS, 


May  27% 


Kex  V.  Leefb,  Gent,  one,  &c. 


If  a  count  in  an  ^pHIS  was  ail  indiftmciit  for  perjury  before  a  felefl: 
^rjur^under'  comiiuttee  of  the  Houfe  of  Commons,  appointed 

confipuoudy"*  Under  the  Grenville,A(l^  to  try  the  merits  of  a  pecition 
the  fuhjiance and  complaininc:  of  an  undue  eleftion  and  return  of  mem" 
defendant  fwoic   faers  to  fcrve  m  parliament  for  the  borough  of  New 

vhen  examined       mir    1  •       1  r  •%■»       t 

as  a  wirnef$;  it  ^J^lton,  m  the  couuty  of  I  ork. 

is  necc0*ary»  in 
fupport  ofthis 

count,  to  prove,  fhc  couufel  for  the  profecution  having  failed  upon 
#w  effea  he       the  firft  count  of  the  mdramcnt,  refortcd  to  the  fci- 

Iwoic  the  whole  ,  ,  .  ^  .  . 

of  that  which  is  conu ;  and,  as  a  pomt  oi  great  nicety  and  importance 
hirlv^L'nce^ai.^^ofe  upon  this,  itmuft  noceffarily  be  fet  out  prqtty 
thwugh  The  count  ,  much  at  length. 

pontainii  uvctal  -  <-»  . 

diflinet  alTign- 

«9entso  perjury.  ^ffg^  ftating  that  the  feleft  committee  -w^s  duly  ap- 
pointed, and  met  to  determine  the  merits  of  the  peti»- 
tion,  and  that  the  defendant  appeared  as  a  witnefs,  and 
was  fworn  before  the  committee,  who  had  competent 
power  to  adminifter  an  oath  to  him  in  that  behalf— 
-the  fecond  count  proceeded  as  follows !  *'  And  the 
faid  Edward  Leefe  being  fo  fworn  as  aforefaid,  it  then 
and  there  became  and  was  a  material  queftion^  touch- 
'hlg  the  merits  of  the  faid  petition,  whether  the  fai^ 
Lord  Headley  [one  of  the  members  returned]  before 
the  clofe  of  the  faid  eleftion,  had  made  any  agree- 
ment to  pay  certain  expences  of  the  faid  Ifaac  Leatham, 
pne  of  the  candidates  at  the  faid  eledion,  including  the 
expence3  incvMrred  at  difl^rent  inns  ki  the  fai4  jborougti 
'    ^  .      >,  where 
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where  tho  friends  of  the  faid  Ifaac  Leatham  had  dmed, 
in  confideration  of  the  faid  Ifaac  Leatham  declining  to 
be  a  candidate  at  the  faid  eledion^  and  of  the  voters  v. 

of  the  faid  Ifaac  Leatham  then  unpolled  being  ap-       Lebpe. 
plied  to  for  the  purpofe  of  voting  for  the  faid  Lord 
Headley  at  the  faid  ele&ion ;  and  alfo^  \vhether  the 
f^d  Edward  Leefe  had  communicated  to  certain  perfons, 
beiog  the  committee  of  the  faid  Ifaac  Leatham  at  the 
faid  eledion,  that  the  faid  Lord  Headley  had  made  fuch 
agreement ;  and  alfo,  whether  the  faid  committee  of 
the  faid   Ifaac  Leatham  at  the  faid  elefHon,  had  dif- 
perfed  to  make  known  fuch  agreement,  and  to  carry 
the  fame  into  eiftO.  ;  and  alfo,  whether  the  faid  Ed- 
ward Leefe  had  told  the  faid  Ifaac  Leatham  that  the 
(aid  Lord  Headley  had  given  his  affurance  to  the  faid 
Edward  Leefe,  that  the  faid  expences  (hould  be  fe- 
cirred  :   Whereupon  the  faid  Edward  Leefe  not  having 
the  fear  of  God  before  his  eyes,  &c.  on  the  faid,  &c. 
on  his  oath  aforefaid,  falfely,   &c-    did  lay,    depofe, 
(wear,  and  give  in  evidence  upon  his  oath  aforefaid, 
to  the  faid  committee,  touching  the  faid  material  quet 
lions  and  the  merits  of  the  faid  petition,  in  fubjlance 
and  effed  as  follows ;  that  is  to  fay,  that  he  the  faid 
Edward  Leefe,  by  the   directions  of  the  faid  Ifaac 
teatham,  waited  upon  the  faid  Lord  Headley  at  the 
long's  Head  Inn?  in  the  borough  of  New  Malt  on,  on 
the  fecond  d^y  of  the  faid  eledtion,  and  before  the  clofe 
thereof,  and  propofed  to  the  faid  Lord  Headley,  thatt 
the  faid  Ifaac  Leatham  would  ^decline,  upon  the  ex- 
pences being  paid  him,  including  previous  expences 
of  the  day  before;  and  that  the  faid  Lord  Headiey 
f  hen  and  the);e  agreed  that  the  faid  e;cpences  ihould 
^  \.  K  4  be 
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1809.        be  paid,  including  the  expences  that  had  been  incurred 
R^^""**^    at  different  inRS  in  the  town  where  the  faid   Ifaac 
V.  Leatham's  friends  had  dined ;  and  that  the  faid  Ifaac 

LvEFE*       Leatham's  voters  (meaning  fuqh  as  were  then  unpolled) 
were  to  be  applied  to  in  confequence  of  that  arrangement 
(meaning  in  confequence  of  the  faid  Ifaac  Leatham's 
declining  upon  fuch  expences  being  agreed  to  be  paid  to 
him  as  aforefaid),  for  the  purpofe  of  voting  ior  the  faid 
Lord  Headley ;  and  that  he  the  faid  Edward  Leefe  enu- . 
iherated  the  expences,  and  told  the  faid  Lord  Headley 
that  the  expences  fo  to  be  paid,  muft  include  the  ex« 
pences  of  the  different  inns  in  the  town  of  New  Mal-^ 
ton  aforefaid ;  and  that  he  the  faid  Edward  Leefe^ 
.  '        upon  his  return  to  the  committee  of  the  (aid  Ifaac 
Leatham  at  the  faid  ek£tion,  communicated  to  them 
what  had  fo  paffed  between  the  faid  Lord  Headley  and 
him,  (meaning  that  he  the  £ud  Edward  Leefe  com* 
municated  to  the  faid  committee^  that  fuch  agreement 
had  been  made  as  laft  aforefaid),  amd  that  the  faid 
committee  of  the  faid  Kaac  Leatham  difperfed  to  make 
known  the  faid  agreement,  and  to  carry  it  into  effed  ; 
and  that  he  the  fallFlfaac  Leatham  afked  the  faid  EdU 
ward  Leefe  if  the  expences  were  fecured ;  and  that  htf 
the  iaid  Edward  Leefe  told  the  faid  Ifaac  Leatham  that 
his  Lordfhip,  (meaning  the  faid  Lord  Headley)  had 
given  his  affurance  that  Ujbould  befo :  Whereas,  ia 
truth  and  in  fa£t,  the  faid  Lord  Headley  did  not  make! 
any  fuch  agreement  with  the  faid  Edward  Leefe  ai 
aforefaid ;  and  whereas,  in  truth  and  in  fa£t,  the  faid 
Edward  Leefe  did  not  enumerate  the  expences,  nor  tdl 
the  faid  Lord  Headley  that  the  expences  fo  to  be  paid 
muft  include  the  ezpeaces  of  the  different  inns  in  the 

laid 
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hid  town ;  and  whereas,  in  truth  and  in  fad,  the  faid 
Edward  Leefe  did  not  communicate  to  the  iaid  com^ 
mittee  of  the  laid  Ifaac  Leatham,  that  fuch  agreement 
had  been  made  as  laft  aforefaid ;  and  whereas,  in  truth 
and  in  hOt^  the  faid  coipmittee  of  the  fkid  Ifaac  Leatham 
did  not  diff/erfe  to  make  known  any  fuch  agreement, 
or  to  carry  any  fuch  agreement  into  effed;  and 
whereas,  in  tra«  h  and  in  feft,  the  faid  Edward  Leefe 
did  no-  tell  the  faid  Ifaac  Leatham  that  his  Lordfhip 
had  giTen  hts  aflfurance  that  itjhould  befo^  or  that  the 
laid  expellees  fliould  be  fecured  :  And  fo,  &c. 

A  (hort  hamd  writer  being  called,  dated  the  evi- 
dence which  the  defendant  had  given  before  the  com* 
mittee,  and  which  agreed  exadly  with  that  fet  out  in 
die  fecond  count  of  the  indi&ment,  except  in  the  con-* 
eluding  fentehce.  The  indidment  ftates  that  to  have;. 
been,  ^^  that  his  Lordihip  had  given  his  aflurance  tbc^ 
itftHmld  befo.'*  The  Ihort  hand  writer  fwore,  that  all 
be  found  upon  hi&  note  in  anfwer  to  the  queflion  upon 
fliis  fubje6t  was,  *^  that  his  Lordfhuj  had  given  hit 
aflixrance.*^ 

Tbe  Attorney  General  for  the  defendant,  infifted,  that 
as  thefe  reprefentations  of  the  defendant's  evidence 
before  the  committee^  were  mfubftance  and  effeS  ma* 
terially  different,  the  defendant  was  entitled  to  ail 
acquittal. 

Scarktt  and  /.  Williams^  of  counlel  for  the  profit* 
eution,  allowed  that  they  could  not  proceed  upon  the 
die  laft  aifignment  of  perjury  )  but  contended,^  that 

the 
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the  woi^s  as  to  the  others  were  fublhntiated,  and  as 
thefe  were  upon  queftions  material  to  the  merits  of  the 
petition,  the  fecond  count  of  the  indi&ment  was  fuf* 
tained,  and  the  defendant  ought  to  be  found  guilty. 
It  was  averred  that  the  defendant  depofed  before  the 
committee,  ^^  touclmg  the/aid  material  que/iiontj  and 
the  merits  of  the  faid  petition  in/ub/lance  andeffe^  as 
follows :''  This  muft  be  taken  to  mean,  that  he  de» 
pofed  to  each  of  thefe  queftions  the  anfwer  conneded 
with  it.  Reddendo  Jingula  JinguUs^  the  defendant  was 
charged  with  f wearing  feparately  in  anfwer  to  all  th^ 
queftions  that  were  mentioned.  Therefore,  if  he  was 
proved  to  have  falfely  and  corruptly  fwom  in  fubftance 
and  to  the  eifed  as  fet  out  in  the  indi&ment  to  any  of 
thefe  queftions^  it  was  quit^  fulEclent.  Otherwife,  it 
would  1)e  nearly  impoflible  to  convidt  any  man  #f  per* 
jury,  and  the  more  numerous  the  inftances  in  which 
he  perjured  himfelf  on  any  occafion,  the  greater  would 
be  his  chancQ  to  efcape, 

^  Lord  Ell r-NBORoucH.  Suppofe  you  had  under^ 
taktn  to  fet  out  mt  tenor  of  what  the  defendant  fworc, 
.  and  it  (Jjould  appear  by  the  evidence  that  he  had  not 
fworn  a  material  part,  of  that  which  was  fet  out,  would 
not  this  have  been  fatal  ?  Having  taken  upon  you  to 
ftate  i\iQ  fubflance  andeffcd  of  what  he  fwore,  you  are 
Xiot  bound  down  to  precife  words ;  but  muft  you  not 
prove  that  he  fwore  in  fubftance  and  effeft  the  whole 
chat  yoii  have  ftated?  You  aver  that  part  of  the  defen- 
dant's evidence  concerning  the  affurance  gi\  en  by  Lord 
Headley  to  be  material, '  and  you  have  not  proved  that 
he  fwore  to  any  fiic^  ^flurance.  Did  you  ever  know 
I  '  the 
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the  rule  of  reddendo  ftngula  JinguHs  applied  to  a  mifre- 
dtal  ?  Is  there  any  authority  to  ihew,  that  xmAerfe* 
etmdumfubftantiam  you  are  not  bound  to  prove  theyk^- 
ftance  of  what  you  ftate,  as  under  fecundum  tenorem,  you 
are  bound  to  prove  the  tenor.  To  hold  otherwife 
would  be  to  introduce  a  moft  dangerous  latitude  into 
criminal  proceedings.  I  am  decidedly  of  opinion  that 
you  have  failed  in  the  proof  of  a  liibftantial  allegation. 
It  is  effential  to  the  fecurity  of  innocence,  that  words 
fct  out  in  the  record,  fliould  be  either  literally  or  fub- 
flandally  proved.  A  perfon  giving  his  aflurance  ge- 
nerally, and  giving  his  aifurance  for  the  performance 
of  a  particular  ftipulation,  are  allowed  to  be  entirely 
diflferent.  If  a  man  fwears  falfely  to  feveral  material 
queltions,  thefe  may  be  included  in  diftind  counts. 
There  are  facilities  enough  for  convifting  and"  punifli- 
ing  the  guilty  without  infringing  any  of  the  rules  of 
law.     In  the  abfence  of  authorities  in  fupport  of  the  ^^ 

doftrine  contended  for,  I  will  not  originate  one,  and 
place  this  defendant  in  a  ftate  of  peril  in  which 
no  perfon  charged  with  the  fame  crime  ever  ftood 
before.  (^) 

Another  count   of  the  indiftment  ftated,  ««  that   Jn»n*'n?i«ni«nt 

for  perjury    b«- 

heretofore  to  wit,  on  the  1  ith  day  of  May,  in  the  47th  f«reafeicacom- 
Year,  &c.  at  the  borough  of  New  Malton,  in  the  county   Houfc  of  com- 

'  mons,     it     was 

avwcH,  that  an  cle^ 'on  was  had  for  a  horough '*  /»y  virtue  tf  m  certnin  ptecfpt  of  the  high  Jktriff 
if  the  county  hy  him  duly  iiJutd  to  iht  baliff  of  the  J'aut  barough  vf  N  JM."  Ht  Id,  thai  this  was  not 
a  defoiptittn  of  tcie  precept,  and  tlut  altnuugh  the  boruUj^>i  wjs  therein  differently  denoniiaatcdf 
the  variance  WAS  im-n^tcriil.   4./S  4^.21. 


»  ^ 


(a)  I  find  no  decifion  or  dic«  neral  principles  upon  this  ful>- 

torn  in  the  books  as  to  the  cvir  jcct,  fiVr  2  Hawk.  P.  C.  c.  4($» 

dcncc  of  the  words  fwom  which  f  34,  35,  36.     Compagno^  Z^- 

it  occeiTary  to  fupport  an  indid-  Martin^  2  BL  Kep.  75)0, 


yncnl  for  pcijury.      For  the  gc- 


of 
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ofYorfc,  tn  tIeSiion  of  two  burgefles  of  the  feid  bo^ 
rough,  to  ferve  as  burgeiTes  for  the  fame  at  a  ceita^i 
p^iament  of  our  faid  Lord  the  King,  to  be  holdea 
at  Weftminfter  on  the  2 2d  day  of  June  then  next  en^ 
ibing,  Was  duly  had  and  held,  by  virtue  of  a  certain  pre^ 
tepi  of  the  bigbfherijf  of  the  county  aforefaid  by  him 
duly  ijfued  to  the  bailiff  of  the  faid  borough  of  New  Mcd^ 
i&ny  according  to  the  exigency  of  a  certain  writ  of  our 
&id  Lord  the  King  under  his  great  feal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  before  thea 
duly  ifiiied  and  dire£led  to  the  faid  flieriff ;  and  that 
afterwards,  by  virtue  of  the  faid  precept  and  writ,  oil 
the  1 2th  day  of  May,  in  the  faid  47th  year,  &c.  the 
honourable  Robert  Lawrence  Dundas,  and  the  right 
honourable  Charles  Winn  Allanfon,  Lord  Headley, 
were  returned  to  ferve  as  burgeffes/br  the  faid  borough 
rf  New  Malton^  at  the  faid  parliament  then  holden  at 
Weftminfter  aforefaid/* 

The  precept  of  the  iheriff  being  produced,  appeared 
10  be  direfted,  "  To  the  bailiff  of  the  borough  of 
Malton!^ 

The  Attorney  General  objefted  that  this  was  a 
^variance,  as  the  indidlment  averred  that  the  precept 
was  iffued  to  the  bailiff  of  the  borough  oiNew  Malton^ 
which  mult  be  taken  to  be  different  from  the  borough 
of  Malton. 

Lord  EiJ[.EMBORoUGH. — ^This  is  not  matter  of  de- 
fcriptioit.  If  the  precept  was  actually  iffued  to  the 
iKiiliff  of  the  borough  of  New  Malton,  it  is  fufficient^ 
whaterer  may  t^  the  teaor  ^f  the  dire£UdB« 

The 
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The  return  made  to  the  Crown  O^ce  {l^ed,  H^ 
tbe  honourable  R.  L.Dundas  and  Iprd  I^adley  iifere 
deded  and  returned  as  burgefies  for  the  borough  of 

The  AtUrney  General  contended,  that  the  alk;ga- 
tion  in  the  indidment  mufl  mean  that  thefe  kfidiyiduals 
were  returned  by  the  indenture,  the  only  way  in  whk^ 
the  return  could  be  made;  which  indenture  proved  that 
they  had  keen  returned  for  Malton;^not  for  New  Mai- 
ton«  Thus  an  averment,  upon  the  truth  of  which  the 
legality  of  all  the  fubiequent  proceedings  depended, 
was  left  without  evidence. 

Scarlett  for  the  profecution  infifted,  that  the  indift- 
ment  did  not  profefs  to  fet  out  the  tenor  of  the  return 
or  tbe  manner  in  which  the  members  were  re- 
turned; it  fimply  ilated  the  fadl,  that  they  were 
returned  to  ferve  as  burgeifes  for  the  faid  borough  of 
KevMalton,  which  appeared  fuffici^ntly  from  the 
journals  of  the  Houfe  of  Commons  concerning  this 
cledlion,  in  which  the  borough  of  Malton  and  New 
Malton  were  ufcd  indifcriminately. 

Lord  Ellenborough. — ^The  averment  as  to  the  re- 
turn mufl  be  underflood  as  a  defcription  of  a  fomething 
in  writing.  The  precept  given  in  evidence  requires  an 
cfeaion  to  be  made  for  the  Borough  of  Malton,  and 

the  return  flates  that  the  honourable  R.  L.  Dundas  and 
fori  Headley  were  eleded  to  ferve  for  the  borough 
of  Malton.  But  it  is  laid  in  the  indidment,  that 
they  were  returned  for  the  borough  of  New 
Malton.    Hereitis  not  enoi;^gh  that  iheboroughis 

knowa 
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But  the  iodtt. 
inent  haviof 
tiatcd  that 
**j4.B,  «jdC. 
i>.  wer«  rttura* 
«d  to  ferve  at 
burgeffet  for  die 
faid  borough  <X 
N.M."  thiswM 
coniidered  a  <le« 
fcnprion  of  the 
indenture  of  re- 
turn, and  «lie 
borough  bejn^ 
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borough  of  Hf, 
the  variance 
held  fatal. 
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known  as  well  by  one  name  as  the  other.     I  think  the 
variance  is  fatal,  and  the  defendant  mud  be  acquitted* 

Not  guiby. 

Scarlett  and  /.  William  for  the  profecution. 

The  Attorney  General,  Garrowj  Park,  Topping,  and 
Abbott y  for  the  defendants.  , 

[i^wtiMtfEvri  and  Afor/M.] 


■^»    ■   ■  ■  ■   ■     I  ■■    ■■ 


Viilc  Purcel  v.  M<Nimara,  9  £aft«  !$>* 


Saturday,  R«X  V.  WeLTTE* 

Ad  indiftmcnt  nTHIg  was  an  indiament  for  faying  of Girdler, 

Z^lriTf  kl/^'of  ^^^*  ^  J^ftice  of  Peace  for  the  county  of  Middlefex, 
•  Jtt*»«  °^  *|j^  that  he  was  afcoundrel  and  a  liar.  The  words  were 
tcnce.  charged  to  have  been  fpoken  of  the  profecutor  as  a 

juftice  of  the  peace,  and  with  intent  to  defame  him  in 

that  capacity. 

It  appeared  that  at  a  veftry  meeting  for  the  parifli  of 
Hammerfmith^  which  Mr.  Girdlerdid  not  attend,  Mr. 
.Weltje,  with  reference  to  a  private  quarrel  between 
them,  called  him  feveral  very  abufive  names,  declared 
he  fhould  have  faid  the  fame  had  Mr.  Girdler  been 
prefent,  and  being  reminded  that  he  was  fpeaking  of  a 
.  umgiftrate,  fai>i,  he  knew  that  very  well. 

^  .  Lord 
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Lord  Ellenborough.  The  words  not  being  fpokai^       1809. 
to  the  Juftice»  I  think  they  are  not  indidable.     This   ^'*r]J7*'"'^ 
doctrine  is  laid  down  by  Lord  Holt  in  a  cafe  in  v. 

Salkeld  (n)^  and  in  Rex  v.  PococIl,  in  Strange  (A),  the      Wewj*. 
court  of  K.  B.  refufed  to  grant  an  information  for  fay« 
tng  of  a  juftice  in  his  abfence  that  he  was  a  for/worn 
rogue. — However,  I  will  not  dired  an  acquittal  upon 
this  pointy .  ^  ^^  ^  upon  the  record,  and  may  be  taken   ' 
advantage  of  in  arreft  of  judgment.    It  will  be  for  the 
jury  now  to  fay,  whether  thefe  words  were  fpoketi  oJ 
the  profecutor  as  a  juftice  of  the  peace,  and  with  intent 
to  de£ime  him  in  that  capacity ;  for  if  they  were  not, 
this  indi&ment  is  not  fupported,  and  it  could  not  by 
any  poffibility  be  a  mifdemeaitour  to  utter  them,  al- 
diough  the  profecutor^s  name  may  be  in  the  commif^ 
(ion  of  the  peace  for  the  county  of  Middlefex. 

The  defendant  was  acquitted. 

GarroWy  Knapp^  AUej^   and  Gleed^  for  the  pro- 
fecution. 

The  AtUrney  General  and  Gurney  for  the  defendant. 

[Attornicf,-  Aldridgt  aod  Im^ey,"} 


'    (a)   Regixia    v.   Wri^tfon,      bead,  or  a  hufflehead,  is  not  in- 
tSalk.  698.   per  Holt  C.J.       didable.'*     Quod Jmi conceff. per 
•  To  fay  a  juftice  is  afuoly  or       Powell. 
«i  «/s,  or  a  goxcomh,  or  a  block"  (^)  3  Str.  1157- 

Flic  Rjex  V.  Revel,  \  Stra.  420 


7  Cremare 
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Mondair,  GUJUIA  VLEV.IjL  CLE  RC  BoIS  Va^^QK. 

May  29.  ' 

snoi/r,  that  JJ^nXE^ITATUS  aflumpilt  for  work  and  labour,  &c. 
3  H.  8.  c.  I  f .         cPl«5i,  Ufi^  general  ;ffue. 

which  ennAi  y 
that  00  one  (hall 

l^'^tLul^u,  It  appeared  that  the  parties  to  this  fuit  arc  both 

^thottt^bdr**'  ''^^^^  emigrant  pri^,  refident  in  London,  and  th?t 

wu?^r*ofV^  liie  plainttflF  had  ctwred  ijic  defendant  of  the  lues  fienf^ 

f COM,  under  (he  f^  after  a  long  attendance,  in  the  cpurfe  of  which  }^ 

month's  a pf rfM  had  dppUfid  mocUdnes  te  ex;tetnal fores,  and  pcrforoied 

h^nkd^f  feveral furgical  operations.     An  acknowledgement  by 

anaintain  an  tc-  |{|e  dis/ondant  \iras  givcn  itt  cvidence,  that  for  this 

tion  tor  buhneiir  •     •rr 

don«afafur-      cure  he  Qwod  the  plaintiff  2  o/. 

f  can  within  rhcfe 
liiuirfy    the  fta- 

i^^VohilTtoi^  Clifford  for  the  defendant  contended,  that  the 
•^te^ltli  *'  aftion  could  not  be  maintained,  as  the  plaintiff  was 
tocumbent  upon'  not  a  member  of  the  college  of  furgeons.      By 

fhe  defendant  m     -^  •  '^     i      1 

luch  adion,  to  Itatute  3  Hen.  8.  c.  1 1 .  §  i .  it  was  enaaed,  that  to  pre* 
Sit  tVe  pWntiff  vent  fmiths,  weavers,  and  women,  who  took  upon 
JiUTfed'If  ih«^^^  themfelves  great  cures,  in  which  they  ufed  forcery 
taiutc  direa<.     j^j^i  witchcraft,  from  intermeddling  with  furgery,  no 

one  within  the  city  of  London  or  feven  miles  round, 
ihoiild  ^St  as  a  furgeon,  without  being  examined  and 
admitted  in  the  manner  therein  pointed  out,  under  tne 
pain  of  forfeiture  of  5/.  for  every  month  any  perfoa 
ihould  fo  ad:  as  a  furgeon.  And  although  by  34  & 
35  Hen.  8.  c.  8.  §  3-  liberty  was  given  to  any  perfon 
having  knowledge  and  experience  of  the  nature  of 
herbs,  roots,  and  waters^  &c.  to  pradife,  ufe,  and 

4  minifter^ 
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mioiiler,  in  and  to  any  outward  fore,  uncome,  wound, 
&c.  any  herbs,  ointments,  &c.  according  to  their  cun* 
ning,  experience,  and  knowledge  ;  it  was  clear  from 
the  preamble  to  the  ftatute,  that  this  mud  be  done 
gratuitoufly ;  the  grievance  there  ilated,  being,  that 
**  the  company  and  fellowfliip  of  furgeons  of  London, 
minding  only  their  own  lucres,  liad  fued,  troubled,  and 
vexed  divers  honefl  perfons,  whom  God  had  endued 
Vfiih  the  knowledge  of  the  nature,  kind,  and  operation 
of  cert^n  roots,  herbs,  and  waters,  and  yet  the /aid per* 
Jons  bad  not  taken  any  thing  for  their  pains  and  cunnings 
Jmthad  minijlered  the  fame  to  poor  people  only  for  neigh-^ 
bourhood  and  God's  fake^  and  of  pity  and  charity.^*  Ac- 
cordingly, it  was  laid  down  in  Com.  Dig.  tit,  *^  Phyjt* 
cians^*  (D.)  that  "  this  ftatute  extends  only  to  good 
women  in  the  country,  &c.  who  aft  for  charity;  not  to 
thofe  who  adminifter  for  profit."     Thus  it  clearly  ap- 
peared,  that  the  plaintiff  in  afting  as  a  furgeon  for 
profit,  was  guilty  of  a  breach  of  the  law,  and  therefore 
could  not  maintain  an  a£lion  to  recover  a  compenfation 
for  what  was  illegal. 


«4S 
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Garrow,  contra,  infifted  that  there  being  no  abfo- 
lute  prohibition  of  perfons  unlicenfed  acting  as  fur- 
geons, they  might  maintain  an  aftion  againft  perfons 
whom  they  had  attended  and  cured.  By  paying  the  pe- 
nalty of  5/.  a  month,  they  fatisfied  the  ftatute.  Befides, 
34  &  35  Hen.  8.  fecmed  framed  for  this  very  cafe, 
and  being  filent  as  to  any  reward  to  be  received  for  fuch 
cure,  the  law  muft  raife  a  promife  on  the  part  of  the 
patient  to  pay  his  furgeon  upon  a  quantum  meruit^  and 

Vol.  II.  L  ncrcr 
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^g^^        never  could  annul  an  exprefs  promife  which  had  here 
V   -_-    '     been  given  in  evidence. 

GftBMAAB 

Li  Clbjlc  >..     Lord  Ellenborough  was  of  opinion,  that  the 
BoitvALov.   adion  was  maintainable,  and  the  plaintiff  recovered  a 

verdi&  for  %ol. 


In  the  enfuing  term,  Clifford  obtained  a  rule  to  (hew 
caufe,  why  the  verdidi:  ihould  not  be  fet  afide,  on  the 
ground  that  the  plainnflf  s  condud  in  pradifing  as  a 
furgeon  was  illegal,  and  that  he  could  not  be  entitled 
to  recover  a  compenfation  for  his  labour  on  the  very 
lame  evidence  which  would  convidl  him  of  the  penalty 
of  5/.  a  month.  But  when  caufe  was  (hewn,  the 
court  faid  it  had  not  been  proved,  that  the  plaintiff  was 
not  regularly  licenfed  as  a  member  of  the  college  of 
furgeons,  which  he  might  be,  although  he  was  .a 
French  emigrant  prieft. — Rule  difcharged. 

Garrcw  and  Lawes^  for  the  plaintiff. 

I 

Clifford  for  the  defendant. 


Fide  Johnfoo  V.  Hudfon,  zi  Eaft.  i8o.  aud  Law  r.  Hodgfbo, 
Mxt  cale 


Law 


FASTER  TERM,  49  GEORGE  III.  ^  147 


Law  v.  Hodgson.  Monday, 

May  29* 

THIS  was  an  adion  for  (roods  fold  and  delivered.   Anaaioncan- ■ 
^  1   /•       1  no^  *>«  mainum- 

to  recover  the  value  of  between  five  and  fix  thou-   ed  by  a  brick- 

.  (and  bricks,  which  the  defendant  had  bought  from  prtce^or  brick* 

,  (he  plaintiflF,  a  brick-maker ;  which  he  had  himfelf  u„**dcr  tJl^'ftand. 

'  feleded  from  a  large  clamp  of  bricks  at  the  plauitiff's  »'<>  t'T  w'ftat 

manufactory  ^  and  which  he  had  employed  in  building  17  o.  3.  c.  41. 

.         -  although,  whc« 

a  nOUle»  foia,  they  wer* 

feleacd  by  th« 
_  purchafer  him- 

The  defence  was  founded  on  17  Geo.  t.  c.  42.  §  i.   wf»  =?<i  they 

were  afterwardf 

which  enads,  that  **  all  bricks  which  (hall  be  made   ured  by  him  in 
•*  or  burnt  for  fale  in  any  part  of  England,  fhall,  when  ^Tthouf  a^ny"*"  *' 
"  burnt y  be  not  lefs  than  eight  inches  and  a  half  long,   ^a'Sf  *i",o*lhe^? 
"  and  not  lefs  thaA  two  inches  and  a  half  thick,  and  fire  or  quality. 
"  not  lefs  than  four  inches  wide  J*     Sec.  2.  of  the  fame 
ilatute  enafts,  that  if  any  perfon  fhall  make  bricks 
for  fale  of  lefs  dimenfions,  he  (hall  forfeit  the  fum 
of  2 ox.  for  every  thoufand  bricks  fo  made. 

m 

It  was  proved  that  the  bricks  which  were  the  fub- 
jed  of  this  adion,  were  not,  upon  an  average,  more 
than  3I  inches  wide,  and  that  they  all  fell  fliort  of  the 
legal  width  oifour  inches, 

GarrQiu  for  the  pluintiff,  contended,  that  the  aftion 
was  neverthelels  iiiwdntainable.  The  legiflature  only 
meant  to  prohibit  the  making  of  bricks  lefs  than  cer- 
tain prefcribed  dinienfions  under  a  penalty,  but  did 

L  %  not 


_  # 
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1^09.        boards   (he  mifled  ftays,    and  that  notwithflandbig 

^^v    ^   every  thing  was  done  to  (ave  her  which  the  pilot  di-< 

^^  |t&9d,  ihe  went  afhore  among  the  roqks,  and  wa^  loftn 

The  defence  was,  that  the  loft  had  been  occafioned 
by  the  mifcondud  of  the  captain.  In  fupport  of  thk 
cafe^  the  pilot  fwore,  that  the  captain  failed  in  a  fool 
wind,  contrary  to  his  dire£tions,  having  before  refufe4 
to  fail  when  the  wind  was  fair ;  that  in  feveral  6theF 
refpeds  he  difobeyed  (he  witnefii's  inftru£tionSt 
though  informed  of  the  confequences  ;  and,  finaUy^ 
that  the  ihip  having  been  (topped  when  going  on  fhorQ 
by  getting  out  an  anchor,  the  captain  cut  ehe  cable, 
acid  allowed  her  to  drift  on  the  rocks. 

Lord  Ellenborough  faid,  if  the  witneft  was  b^i 
lieved,  this  was  a  clear  cafe  of  barratry. 

Park  for  the  defendant,  fuggefted,  that  there  did 
not  appear  to  be  any  fraud. 


•♦<> 


Lord  Ei.JLENBOROUQH«  This  is  not  necellary.  It 
has  been  folemnly  decided,  that  a  grofs  malverfadon 
by  the  captain  in  his  office  is  barratrous,  (a) 

Park  then  obferveds  that  even  if  it  were  barratrouSt 
9S  there  v^as  no  count  for  barratry,  the  plaintiff  (oul4 
not  recover. 


'       »        ■   ■■     y  '^mmmmm^mmmm^m  ,  mmm0i0mmmmmm0Kf^ 
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Lord  Ellenborough.  I  know  that  Mr.  Justice 
BujLLER.  once  held,  that  if  you  declare  upon  a  lofs  by 
perils  of  the  feas,  and  the  defence  is,  the  mifcondud, 
of  thofe  on  board,  and  that  mifconduA,  when  proved, 
turns  out  to  be  barratrous,  you  cannot  recover ;  but  I 
have  thought  about  it,  and  never  could  fee  the  reafoxi 
for  that  dodrine.  Should  it  come  before  me,  I  think 
I  fliould  hold  otherwife.  If  the  plaintiff  declare  for  a 
bfs  by  perils  of  the  feas,  he  cannot  recover  upon  a  loft 
merely  barratrous,  as  a  fraudulent  fale,  or  the  like.  But 
here,  the  lofs  is  proved  as  laid,  and  the  barratry  can  be 
no  furprize  upon  the  defendant ;  for  it  is  his  own*  cafe* 

The  jury  utterly  difbelieved  the  pilot,  and  die  plain- 
tiflf  had  a  verdift. 

The  Attorney  General,  Toppings  Jervis^  and  Rich" 
ardfoHj  for  the  Plaintiff^ 

Garrow,  Park^  and  Carr^  for  the  defendant. 

[Attornie»|  Kaye  &*  Frefifirldy  indCreig  &f  CorfiU,} 


^Si 


Von  Tungeln  v.  Dubois.  -.  ,. 

Jun€  i« 

HTHIS  was  an  action  on  a  policy  of  infurance  on  the  ira  ihip  inrur«d 

fhip  Neptunus,  at  and  from  Briftol  to  Oporto,  f„7J!it^ncT' 

during  her  ftay  and  trade  there,  and  at  and  from  thence  J^*|[  ford"n  "** 

back  to  London*  ««*«  o^  »^»- 

nlty,  coodcmn* 
tog  her  for  a  violation  of  the  laws  of  neutralitfi  is  not  tridcnct  tofalfify  th«  nfrtftniMthn 


Xk 


The 


jSt 
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itog.  The  fliip  was  not  ftated  to  be  of  any  particular 

Country  in  the  policy  ;  but  in  the  letter  dire£ting  the 
infurance  fhe  was  defcribed  as  "  carrying  the  Knip^ 
haufen  flag  ;*'  and  in  the  broker's  written  inftmftions 
fliewn  to  the  underwriters,  fhe  was  called  a  Knip* 
bnufen  veJfeL 

The  captain  fwore,  that  the  Neptunus  belonged  to 
Tarrely  a  port  in  the  Kniphaufen  territory ;  that  fhe  was 
properly  documented  according  to  the  laws  arid  regu- 
lations of  that  prmcipality  ;  and  that  fhe  was  captured,' 
on  her  voyage  back  from  Oporto  to  London,  and  car- 
ried into  Dunkirk. 

The  defence  was  relied  on  the  decree  of  the  French 
admiralty  court,  which  condemned  the  fhip  for  the  fol- 
lowing among  other  reafons :  i .  That  fhe  had  fuffered 
herfelf  to  be  fearched  by  the  Englifh.  2.  That  fhe  had 
put  into  an  EngJilh  port.  3.  The  inimical  quality  of 
the  veffel,  which  in  November  1805  belonged  to  an 
Englifh  fubjeft  then  an  enemy,  and  was  purchafed  trom 
him  by  the  prefent  claimant,  that  fort  of  acquifition 
made  after  the  coiftmencement  of  hoftilitics  being 
profcribed  by  the  regulations  of  26th  July,  1778, 
4.  The  deficiency  as  to  tlie  certificate  of  origin. 

Park  for  tlie  defendant,  contended,  that  this  fen«» 
tence  was  a  complete  bar  to  the  prefent  aftion,  as  it 
proved  conclufively  that  the  fhip  was  not  neutral  pro- 
perty, and  that  Ihe  had  not  been  navigated  according 
to  the  'laws  of  neutrality.  Some  of  the  regulaiicMis 
which  the  Neptunus  was  charged  in  the  fentence  with 

having 
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having  broken,  might  not  be  binding  upon  neutral  ,809. 
ilates.  But  in  Bolton  v.  GladJlonCy  5  Eaft.  155. 
it  was  decided,  that  if  a  neutral  be  condemned  for 
not  conforming  to  a  French  ordinance  which  is 
not  binding  upon  the  ftate  to  which  ilie  belongs,  the 
fe'ntence  is  conclufive  evidence  againft  the  affured. 
Lord  Ellenborough  there  faid,  *^  the  French 
prize  court  was  competent  to  decide  upon  the  neu- 
trality of  the  (hip ;  and  if  in  the  profeffed  exercife  of 
its  funftions,  it  has  decided  upon  that  point,  its  de* 
cifion  muft  conclude  the  queftion."  Befides,  it  wasf 
held  in  Baring  v.  the  Royal  Exchange  AJfurance  Com-- 
pany^  5  Eaft.  99.  that  if  in  a  foreign  fentence  there  be 
feveral  grounds  of  condemnation  fet  forth,  and  one 
of  them  be  a  good  and  legal  ground,  it  will  be  con- 
clufive againft  the  neutrality,  though  joined  to  feveral 
bad  ones.  Now  there  could  be  no  doubt,  that  if  the 
Neptunus  belonged  to  a  Britifli  fubjed  after  the  com- 
mencement of  hoftilities  between  Great  Britain  and 
France,  that  faft  was  of  itfelf  a  fufficient  ground  for 
the  condemnation. 

Lord  Ellenborouxjh.  The  difference  between 
this  cafe  and  ihofe  cited  is,  that  here  there  is  no 
warranty  of  neutrality.  In  Bolton  v.  Glad/lone^  the 
fhip  and  goods  were  warranted  Danifli  property  j  and 
in  Baring  v.  The  Royal  Exchange  AJfurance^  they  were 

warranted  American.     Here  the  letter  and  inftruc- 

I 

tions  direfting  the  infurance  to  be  made,  cannot 
amount  to  more  than  a  reprefentation  that  the  Neptu- 
nus was  a  Kniphaufcn  veffel,  and  confequently  neutral 

property^ 
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Vow  property.  Therefore,  if  fhc  was  in  reality  docu" 
TuvGiLN  minted  and  navigated  according  to  the  laws  of  the 
D'oBois.  ftate  to  which  fhe  belonged,  t^e  fentence  of  a  foreign 
court  will  not  invalidate  the  policy.  On  the  other 
hand,  had  there  b^n  a  warranty  of  neutrality,  the 
fentence  might  have  been  concluiive.  In  De  Sauza 
V.  Ewer  (a).  Lord  Kenyon  held  that  a  fentence  pro* 
ceeding  upon  the  violation  of  the  particular  ordinance 
of  a  belligerent  ftate,  falfified  a  warranty  of  neutra- 
lity ;  and  though  that  cafe  was  afterwards  doubted  by 
Lord  Kenyon  hirafelf,  it  has  fince  been  again  fet  up 
9t  the  Cock  Pit.  As  to  the  prefent  cafe,  if  you  think^ 
upon  confideration,  that  there  is  any  thing  in  it,  you 
may  move  it  in  term. 

• 

The  plaintiff  had  a  verdid,  which  was  acquiefced  in. 
Garrow  and  Maryat  for  the  plaintiff. 
Park  and  Richard/on  for  the  defendant. 

[Attornieti  Swrnin,  C;  and  GiUs,J 


(a)  Reported  in  the  firil  four  val|iable  work,    liord  Kenyon 

edition!  of  Mr.  .Park's  bopk  on  having  declared  that  it  could  not 

infurance,  p.  j6i.  but  omitted  be  confidered  as  an  authority. 

In  the  fubfequent  editions  of  that  Fide.  8  T.  R.  444  ti. 


KlLLY 


CASES  AT  NISI  P&IU&  ^gg 


Kelly  and  others,  ^  Walton.  aitciugf  ate 

M«T.  180I. 

THIS  was  an  aftion  on  a  policy  of  infurance  on  a  The  owner  of « 
r  n         r      1    1  •  cai^ooffltx- 

cargo  or  tlax  feed  by  an  American  fhip,  at  aad  feedinfured^jt 
from  her  port  or  ports  of  loadmg  in  the  United  States,  h^  xouJ^" 
to  her  port  or  ports  of  difcharge  in  Ireland,  "^e^Lg^tL 

placci  on  the 
,  -^  nth  Fcbruarjrl 

On  the  23d  December  1807,  ^^^  fliipwas  ready  to   j^oS,  receive* 

'-  ••  •  1       1  «  1      r  T^Y  •«<■««  •  information  that 

|au.  With  the  cargo  on  board,  from  Philadelphia  to  rhe  (hip  with  the 
JJmerick,  when  fhe  was  det^ed  by  the  American  S^id 'hid°  bee. 
embargo  (a\  ,^^*;««? ««  pw- 

-   Americnn  em* 
bargo  i  but  di§. 

The  affured,  refiding  at  Limerick,  were  ipformed  ^f^^^^^^^^^ 
of  this  event  on  the  i  ith  of  February  1808,  but  did   tHi  the  nth  of 

^       •  •  r      1         J  r  1  •  Ju"«  following. 

not  give  notice  ot  abandonincnt  to  the  underwriters  the  ii»-feed 
in  London,  till  the  11  th  of  June  following.  rbwin^'*"nd^ 

might  have  been 
'  employed  for 

Tlic  plaintiffs  proved  that  the  flax-fecd  infured  was  |?Vn?IJ[5t!^fc^ 

for  the  purpofe  of  fowing  in  Ireland  ;  that  by  an  Irifli  the  10th  of  Mif, 

ftatute,  no  flax-feed  can  be  fold  for  fowing  in  that  part  would  have  beea 

^  of  the  United  Kingdom,  unlefs  of  the  growth  of  the  va'iLe!  ^  HeuJ^ 

preceding  year ;  that  the  feafon  for  fowing  commences  in  Jhe  Vuu^riff  ^ 

March,  and  ends  on  the  1  oth  of  May ;  and  that  if  the  "'«*»' '^^i'^ , 

1111  1  rr     f        t    n  •  i  waited  till  the 

^Mnbargo  had  been  taken  ofi  after  laitmg  a  month  or   lotiiofMty 
two,  the  flax-feed  would  probably  have  fold  rather  ingnheaban^ 
under  tjie  invoice  price,  upon  its  arrival  in  Ireland  ;    inhTo^j^'*** 

wai  out  of 


time. 


(^)  rid^  Conway  v»  Onj,    xo  Eaft.  536. 

but 
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KEtLr       t^ut  that  after  the  flax  feed  time  was  over,  it  could  only 
«.  have  been  cruflied  for  oil,  and  would  have  been  of 

^^^^"^""^     very  Uttle  value. 

Maryat,  for  the  defendant,  infifted  that  the  affured 
had  not  made  their  election  to  abandon  in  time  ;  and 
dted  the  cafe  of  Anderfon  v.  The  Royal  Excbangi 
Jtjfurance  Company^  7  Eaft.  38 •  where  intelligence  of 
the  lols  being  received  on  the  2d  of  February,  an 
abandonment  on  the  18  th  of  th^  fame  month  was  held 
too  late. 

The  Auornei  General^  ccntr^j  contended  that  the 
fpecial  circumftances  of  this  cafe  took  it  out  of  the 
general  rule.  The  plaintiffs  had  a  right  to  wait  while 
there  was  a  poflibility  of  the  flax-feed  arriving  in  rime 
for  being  fowri,  and  afterwards  to  abandon.  They  did 
not  fpeculate  for  their  own  advantage,  as  the  cargo,  if 
it  had  arrived,  would  have  fold  at  a  lofs,  and  they  aQed 
a  much  honefler  part  than  if  they  had  abandoned,  the 
moment  they  heard  of  the  embargo,  although  it  was 
likely  to  be  temporary.  Upon  the  expiration  of  the 
time  for  fowing,  there  was  a  new  ingredient  in  their 
cafe  ;  and  the  article  infured  ceafing  to  be  of  any  value 
to  them,  they  were  entitled  to  come  upon  the  under-* 
writers  for  an  indemnity. 

Lord  Ellen9orough,  A  complete  right  of  abaoi*' 
donment  certainly  exifted  on  the  nth  of  February, 
when  the  plaintiffs  heard  of  the  fliip  being  detained. 
But  they  did  x^ot  abandon  j  and  their  right  to  do  fo 
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arifing  from  the  embargo  merely,  was  gone.  It  is  £dd, 
however,  that  a  new  (late  of  things  arofe  at  the  expi« 
ration  of  the  feafon  for  fowing  flax  feed  in  Ireland. 
Suppofing  a  right  of  abandonment  then  to  have 
revived,  I  am  afraid  it  has  not  been  exercifed  with 
£afficient  promptitude*  The  fowing  feafon  ended  on 
the  loth  of  May ;  the  abandonment  was  not  made  till 
the  I  ith  of  June  ;  and  according  to  feveral  decided 
cafes,  particularly  the  recent  one  of  Anderfon  v.  The 
Royal  Exchange  AJfurance  Company^  this  wAs  out  of 
time* 


^Sl 


Kelly 

Walton/ 


Verdid  for  the  defendant. 

J^he  Attorney  General^  \^arh^  and  Scarlett  for  the 
pldndSs. 

Marryat  for  the  defendant. 

[AttorDies,  AUock  and  S'iUAin,'\ 


<*m»m^ 


Vide  Barker  v.  Blakes,  9  Eaft,  2S3. 


Sit'iTTgi  tffcr 


JosiAH  BoYDELL  V.  Drummond,  Efq. 

'T^HIS  was  an  a£^ion  for  not  accepting  and  paying 

for  a  fet  of  prints  from  the  plays  of  Shakefpeare, 

according  to  the  undertaking,  into  which  it  was  alleged 

the  defendant  had  entered  by  fubfcribing  to  the  work. 

not  proved  to 
hjve   talccn  in^  or  to  have  been  in  the  habit  of  readinf^  one  of  the  newfpapers  iu  which  ic 


An  advertife- 
roent  publifbed 
in  feveral  daily 
newfpjpers,  it 
not  evidence  of 
notice  to  any  \vt* 
dividual  who  it 


Fleas, 
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jBoYDELL         Plieas,  t.  nmhjfum^.  2.  ailio  non  accrevH  infra  JtK 

Drummohd 

In  December  1 786,  the  plaintiff  and  his  late  partner. 
Alderman  John  Boydell^  circulated  propofals  for  pub- 
lifhing  by  fubfcription  a  feries  of  large  prints  from 
fome  of  the  fcenes  in  Shakefpeare's  plays,  after  pic- 
tures to  be  painted  for  that  pwpofe  :  the  profpedus 
dated  that  feventy-two  fcenes  were  to  be  publifliedy  at 
V  the  rate  of  two  to  each  play^  and  the  whole  were  to  be 
publifliei  in  numbers,  each  containing  four  large 
prints,  at  the  price  of  two  guineas  a  number  ;  that 
two  guineas  were  to  be  paid  at  the  time  of  fubfcribing, 
and  on  the  delivery  of  each  number,  the  remaining  gui- 
nea for  that  was  to  be  paid,  together  with  two  guineas 
in  advance  towards  the  fucceeding  number  ;  that  one 
number  at  leaft  fhould  be  publifhed  annually  after  die 
delivery  of  the  firft,  and  that  the  proprietors  were 
confident  they  fhould  be  able  to  produce  two  numbers 
ifhhih  the  courfe  of  every  year.  On  the  7th  of  April 
1790,  after  many  of  the  pi£hires  had  been  painted 
and  exhibited  in  the  Shakefpeare  gallery,  the  defendant 
became  a  fubfcriber,  by  figning  his  name  in  a  book 
entitled,  "  Shakefpeare  Subfcr iters ^  their  fignaiuresi* 
which  contained  a  mere  lift  of  names  without  any 
reference  to  the  profpedkus  or  the  conditions  upon 
which  the  work  was  to  be  carried  on.  The  fiift 
number  was  publifhed  in  JKine  1791,  and  the  fecond 
in  March  1792.  Both  of  thefe  were  delivered  foon 
after  publication  to  a  perfon  who  called  for  them  at 
the  gallery  in  Pall  Mall  in  the  defendant's  name,  and 
paid  for  ihcm,  together  with  the  fum  in  advance,  ac- 
cording to  the  terms  of  the  profpectus.     Onje  or  two 

7  numbers 
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numbers  were  afterwards  publiQied  annually ;  till  the      Potdell 
whole  work  was  completed  in  1803.  -  Copies  of  the  v. 

difierent  numbers  were  regularly  laid  by  for  the  de-    I^*"*»«o»»« 
fendant ;  but  they  were  not  called  for,  and  he  was 
never  required  individually  to  carry  them  away  and 
pay  for  them  till  the  year  iSo/. 

Various  interefting  points  arofe  in  the  courfe  of 
the  trial ;  but  there  were  two  only  upon  which  the 
Chief  Juftice  gave  his  opinion  fo  decifively  at  nifi  prius 
as  to  authorize  their  being  reported.  % 

To  obviate  an  obje£lion^  that  from  there  having  been 
no  perfonal  demand  upon  the  plaimiflF  for  near  20  years 
to  take  any  one  number  of  the  work,  and  from  his 
haying  taken  none,  the  contrad  mud  be  fuppofed  to 
have  been  mutually  abandoned,  the  plaintiff's  counfet 
undertook  to  (hew  that  the  defendant  had  from  time 
to  time  received  regular  notice,  through  the  medium 
of  a  public  advertifement,  of  the  numbers  being  ready 
for  delivery,  and  had  been  requefted  to  fend  for  them. 
For  this  purpofe  ic  was  propofed  to  give  in  evidence 
certain  advertifements  addrelTed,  ^'  to  the  fubfcribers 
to  the  Shakefpeare  prints,''  which  had  been  publiihed 
in  a  newfpaper  called  The  Oracle. 

Lord  Ellenborough  faid,  that  before  the  adyer- 
tifements  could  be  received  in  evidence,  it  mud  be 
proved  that  the  defendant  was  in  the  habit  of  reading 
the  newfpaper  in  which  they  appeared. 

A  witnefs  then  ftated,  that  they  had  been  inferted 
in  almoft  all  the  daily  papers,  and  that  upon  a  fimilar 

notice 
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V. 
DaUMMOND. 


BoYDELL  notice  being  given  of  the  publication  of  the  firft  twd 
numbers,  they  had  been  carried  away  by  fome  perfon 
in  the  name  of  the  defendant. 

The  Attorney  General  contended,  that  under  thefe 
circumftances,  the  advertifements  were  adn.iflible  evi- 
dence, and  that  the  publication  of  this  work  being  a 
matter  of  fuch  general  concern  and  notoriety,  the  de- 
fendant muft  be  taken  to  have  read  the  advertifements 
concerning  it. 

Lord  Ellenborouch.  The  refponfibility  of  car- 
riers is  a  fubje6l  of  more  general  intereft,  and  the 
only  evidence  admitted  of  notice  to  all  who  deal  with 
them  of  any  thing  fpecial  in  their  contracts,  is  a  board 
ftuck  up  in  their  offices  infcribed  with  large  letters, 
communicating  the  intended  information.  I  cannot 
admit  the  evidence  offered,  without  holding  an  adver* 
tifement  in  the  newfpapers  a  general  notice  to  all  man- 
kind. 

The  plaintiff  not  being  prepared  to  fhew,  that  thede^ 
fendant  was  accuftomed  to  read  any  newfpaper  in  which 
the  advertifements  appeared,^  they  were  rejefted  (^). 


If  1  caufc  of 

a£tion  arifin^ 

from  the  breach 

of  a  con  trad  to 

do  an  a£l  at  a 

fpecific  time,  il 

once  tarred  by 

the  Aafute  of 

limitations,  a  fubfequcnt  ackjiowlcd^mcnl  by  the  party,  that  he  broke  the  contra<5t,  will  not  take  the 

cafe  out  of  the  ftalute. 


A  queftion  afterwards  arofe,  whether  the  afHon  was 
not  barred  by  thejiatuie  of  limitations  ?  The  plaintiflfs 
counfel,  (protefting,  that  as  this  was  one  continuing 
contrad,  the  ftatute  could  not  begin  to  operate  till  the 


(d)  Vidt  Lord  Gallway  v.  Matthew,  lo  Ball,  %^^. 
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work  was  completed)  contended,  that  even  fuppofmg      Boydell 
it  to  have  run  as  to  each  particular  number  from  the    ^     ^• 
time  when  that  was  publiftied,  ftill  the  cafe  was  com- 
pletely  taken  out  of  the  ftatute  by  an  acknowledge- 
ment from  the  defendant,  which  revived  the  plaintiff's 
remedy.  ' 

A  letter  from  the  defendant  was  accordingly  given 
in  evidence,  which  was  dated  ift  April  1807,  ^^^  ^^ 
which  he  fays,  "  I  ceafed  taking  in  the  numbers  of 
the  Boydell  Shakefpeare  many  years  ago,  in  confe- 
quence  of  the  engagement  not  having  been  fulfilled 
on  the  part  of  the  proprietors ;  and  not  having  been 
applied  to  from  that  time  till  very  lately,  I  do  not 
confider  myfclf  called  upon  to  complete  the  fet/' — It 
was  likewife  proved,  that  the  defendant  had  lately  00- 
ferved,  that  '^  he  had  refufed  to  take  them  in,  becaufe 
they  did  not  anfvver  his  expedationo.'* 

The  Attorney  General  inlifted,  that  the  defendant's 
letter  and  declaration  took  the  cafe  entirely  out  of  the 
ftatute  of  limitations,  as  he  had  within  fix  years  acknow- 
ledged the  exiftence  of  the  contraft,  and  that  he  had 
broken  it.  If  a  debt  is  claimed,  and  refufed  on  a  par- 
ticular ground,  the  ftatute  cannot  afterwards  be  re- 
forted  to.  If  a  man  is  aflced  to  pay  a  fum  of  money 
which  was  due  in  1798,  and  he  fays,  "  it  is  not  due; 
I  have  paid  you,  as  I  will  (hew  you  by  your  receipt ;" 
this  would  take  the  cafe  out  of  the  ftatute,  and  unlefs 
a  receipt  was  produced,  the  money  would  be  recover- 
able, {a)     So  here  the  defendant  fays,  "  I  refufed  to 

(tf)  Vide  Heylmg  v.  Hulkins,  i  Salk.  ig. — Trueman  v.  FentoDy 
Cowp.  548.— Lawicaoe  v.  Worral,  Peak.  N.P.  Cm.  93. 

Vol.  U.  M  take 


i 


i62  CASES  AT  NISI  PRIUS. 

BovDELt      take  in  the  Boydell  Shakefpeare,  becaufe  the  engatgff^ 
_  ^    ^'  ment  was  no't  fulfilled  on  the  part  of  the  proprietors* 

--becaufe  the  prints  did  not  anfwer  my  expeftations.*' 
Therefore  this  brought  the  cafe  to  the  queftion,  whe- 
ther the  engagement  on  the  part  of  the  proprietors 
had  been  fulfilled, — and  whether  the  work^was  fuch  as 
ought  to  have  anfwered  the  reafonahle  expeftations  of 
the  defendant. 

Lm*d  EtLEKBoRouGH,  without  giving  any  de-r 
cided  opinion  upon  the  general  queftion,  faid,  that 
the  defendant's  liability  could  not  be  affefted  by  the 
letter  or  declaration.  He  has  only  acknowledged  that 
he  was  guilty  of  a  default  ten  or  twelve  years  ago. 
How  does  this  fl^ew  that  the  plaintiff  has  any  caufe  of 
aftion  which  has  accrued  within  fix  years  ?  If  a  man 
acknowledges  the  exiftence  of  a  debt  barred  by  the 
ftatute,'  ihe  law  has  been  fuppofed  to  raife  a  new  pro* 
mile  to  pay  it,  and  thus  the  remedy  is  revived  ;  but 
Ho  fuch  effedl  can  be  given  to  an  acknowledgement, 
where  the  caufe  of  aftion  arifes  from  the  doing,  or 
omitting  to  do,  fome  aft,  at  a  particular  moment,  in 
breacli  of  a  contract.  This  is  like  the  cafe  of  criminal 
converfation^  where  the  defendant  being  accufed,  ftiortly 
before  the  commencement  of  the  fuit,  of  having  feduced 
the  plaintiff's  wife,  faid,  he  had  not  been  guilty  within 
fi,<  years.  That  allowed  that  there  was  once  a  caufe 
of  aftion  ;  but  the  ftatute  was  held  to  be  a  bar. 


« i. 


It  was  likewife  debated,  whether  the  contrad  did  not 
require  to  be  ftamped  ?  Whether  it  was  not  void  by 
the  4th  fedion  of  the  ftatute  of  frauds,  as  being  an 
a^reemei]^t  ndt  to  be  performed  within  a  year,  an4 
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pot  beihg  evidenced  by  any  note  or  memorandum  iil      BoVdelL 
writing,  figned  by  the  party  to  be  charged?   And  v. 

tifhether  the  defendant  was  not,  at  any  rate,  at  liberty    Drummonb^ 
to  withdraw' from  it  when  he  chofe,  upon  forfeiting  ' 
two  guineas  ? 

The  plaintiff  was  at  lall  nonfuited,  with  leave  to 
move  ;  and  the  court  afterwards  confirmed  the  nonfuit, 
on  the  JIatuie  of  frauds^  without  giving  any  opinion  as 
to  the  (lamp,  the  ftatute  of  limitations,  the  abandon- 
ment, or  the  obligatory  nature  of  the  fubfcription. 

Lord  Ellenborouch  in  the  courfe  of  the  argil- 
inent  adhered  to  his  determination  concerning  the  evi- 
dence of  notice,  and  the  other  point  as  to  the  eftefk  of 
th6  acknowledgement  was  not  preffed//;?  banco. 

The  Attorney  General^  Garroiv^  Marryat,  and  B(d» 
land,  for  the  Plaintiff. 

parky  Holroydy  and  Dampier^  for  the  Defendant. 

£A.ttornIcs  CrawAer  and  rjnemt^re.l 


BouLTON  and  another  v.  Dobrzb*  M^Trjog! 

'I^HE  firft  count  of  the  declaration  was  upon  a  policy  ^^J  *^',I^"f/^*^ 
of  infurance  on  the  fhip  Neutrality,  at  and  from   ^.en<fi»  ^^^  *c* 
Vera  Cruz  to  London,  with  pcrmiflion  to  touch  and   it  m  «//r«  m*. 

my,  the  replica* 
ffon  dare  that  ^  is  refidenc  in  f  his  country  by  rhe  licence  of  our  lord  rhe  King;  tp  fupport  an  iflTue 
Taken  u^on  this  faA,  ic  is  not  enough  fur  the  pbiat  ft'  to  prove  that  a  liC'-nce  W7l%  giantcd  by  ou( 
King  to  yf.  while  an  alien  amie  to  undertake  a  voyage  lo  a  foreign  country  and  from  thence  C«9 
JEngland,  which  did  n6t  terrptnate  till  aft^r  the  commencemeot  of-  hoUilitie^  between  his  counCfy 
mnd  nurtf  aj)d  that  after  the  termination  of  the  voyage  be  wtOK  about  jiC  Urge  here,  wiltlvut  bfiQ| 
OtOtcilf  d  by  Uk  Englifh  govcronienU  -  f 

^  Ma  ukf 


164.  CASES  AT  NISI  PRIU6. 

BouLTON      take  in  goods  at  the  Havannah.     The  mtereft  was 
-^  ^'  averred  to  be  in  Halvor  Elicfon. — The  money  counts 

followed. 

Pleas,  I.  The  general  iflue  to  the  whole  declara- 
tion.   2.  To  the  fpecial  count,  that  the  promife  therein 
mentioned  was  made  to  the  plaintifl's  as  the  agents  of 
Halvor  Eliefon ;  that  Halvor  Eliefon  is  a  fubjeft  of 
.  the  King  of  Denmark,  between  whom  and  our  King 

there  is  an  open  war ;  ^^  and  that  the  faid  Halvor 
Eliefon  was  and  ftill  is  an  enemy  of  our  faid  Lord  the 
now  King,  adhering  to  his  enemies,  and  noc  refident 
within  the  dominions,  of  our  faid  Lord  the  now  King 
under  or  by  virtue  of  any  letters  of  fafe  condufl;  or 
any  licence  or  protection  of  our  faid  Lord  'the  now 
King.' 


9f 


Replication,  *^  that  the  faid  Halvor  Eliefon  before 
the  commencement  of  the  faid  aftion  was,  and  from 
thence  hitherto  hath  been,  and  dill  is  refident  within 
the  dominions  of  our  faid  Lord  the  now  King,  by  the 
licence  and  under  the  proteftion  of  our  faid  Lord  the 
now  King ;" — concluding  to  the  country. 


I 

I 


The  plaintiffs  gave  in  e\idence  a  licence,  dated  22d 
January  1807,  under  the  King's  fign  manual,  men- 
tioning by  name  the  Danifh  fbip  Neutrality,  Halvor 
Eliefon  mafter,  and  authorizing  her  upon  certain  con* 
ditions  to  undertake  the  voyage  in  queftion.  It  like- 
wife  appeared,  that  the  fliip  being  loft  near  the  coafl 
of  Ireland^  captain  Eliefon  came  to  London  about,  fix 

months 
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months  ago,  and  has  refided  here  ever  fmce,  without      Boultom 
any  reftraint  whatever  being  put  upon  his  perfon.  Dob^bi. 

Lord  Ellenborough.  The  plaintiffs  are  bound 
to  ftiew  that  Eliefon  is  refident  in  this  countiy  by  the 
licence  of  our  Lord  the  King.  What  do  you  tender 
as  a  licence  for  this  purpofe  ? 

The  Attorney  General.  The  licence  legalizing  the 
Toyage.  That  authorizes  Halvor  Eliefon  to  go  with 
his  ftiip  to  an  enemy's  country,  and  to  import  a  cargo 
from  thence  into  Great  Britain.  It  therefore  operates 
as  a  licence  to  his  refiding  here  to  manage  the  con- 
cerns neceffarlly  growing  out  of  the  voyage.  He  has 
been  proved  to  be  refident  within  the  dominions  of  our 
Lord  the  King,  and  he  clearly  is  fo  "  by  the  licence 
and  under  the  proteftion  of  our  faid  Lord  the  King/* 
This  is  the  iffue. 

Lord  Ellenborough  faid,  Eliefon  could  not 
under  thefc  circumllances  be  confidered  as  an  alien  - 
enemy  refiding  in  this  country  with  the  King's  licence. 
Although  he  went  at  large,  it  did  not  appear  that  go- 
vernment knew  he  was  in  the  kingdom.  I'o  fupport 
the  replication,  it  was  neceffary  either  to  produce  a 
protection  granted  to  Elielon  as  an  alien  enemy,  or  to 
fliew  in  fomc  way,  that  his  (lay  here  had  been  fanc- 
tioned  by  the  King  after  the  commencement  of  hofti- 
Utics  with  Denmark. 

The  plaintiff  was  tionfuited,  and  the  court  of  K.  B, 
afterwards  refufed  to  fet  afide  the  nonfuit. 

M3  The 
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case's  at  nisi  prius. 

The  Attorney  General,  Garrowj  and  Puller^  for  thd 
plaintiff. 

Parky  Marryaty  and  Carr,  for  the  defendant. 

[Attornics,  Blunt  and  Gr-gg  ] 


Fide  Kenfington  v,  Inglis,  8  Eaft,  273, 


Crosby  and  another,  Aflignecs  of  Boucher,  a  Bank^ 

nipt,  V,  Crouch. 

TT ROVER  for  books  and  ftationary. 

The  bankrupt,  who  was  a  bookfeller,  in  September 
1807  applied  to  the  defendant  a  pawnbroker,  to  dif. 
count  three  bills  for  him  for  £.  50  each,  which  he  had 
drawn  upon  two  perfons  of  the  names  of  Jones  and 
Toung. 

* 

The  defendant  gave  him  cafh  for  them  ;  but  foon 
after,  becoming  fufpicious  of  the  bankrupt's  credit,  he 
afked  him,  whether  they  were  not  accommodation  bills. 
The  bankrupt  anfwered,  that  they  were.  The  de* 
fendant  then  required  fome  fecurity  to  be  put  into 
his  hands,  in  cafe  the  bills  fliould  not  be  paid  when 
they  became  due.  In  cohfequence  of  this  application, 
the  bankrupt  at  different  times  between  November  and 

depofiting  of  the 

goods  in  this  manner  ai  a  lecuityi  cai^ooc  be  inyalidifcd  af  a  yoluQtary  prefereoce  in  conteropUtMn 

of  ^kruptcy. 

February^ 


fitting*  after 


If  A,  a  (hop* 
itcepci,  prr)cure 
J?,  xo  dlfCOUMt 
•ccommodntiun 
|>iilt  diawn  by 
him  and  rfcc^pced 
|>y  third  per. 
font,  and  B. 
pfterw4rdt  rc» 
quire  j1,  to  give 
him  acullaieral 
fecurity  for  the 
payment  of  tne 
bills;  upon 
vhich^.  fccietly 
depofits  with 
him  a  qa.-iniiry 
of  gi»ods  fi  om 
hit  lh:<p,  to  be 
fold  for  B.*i  be. 
nefit  if  the  h.lU 
Jhould  not  he 
paid  (  and  foon 
after^^^.  becomes 
banlcrupr,  and 
the  billtare  dif- 
hunoured  :  the 
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February,  depofited  with  the  defendant  various  par-  Crosby 
eels  of  books  to  the  value  of  about  /  '^od,  for  the  ^  *"*, 
purpofe  of  being  fold  for  hie  benefit  if  the  bills  fhould 
not  be  duly  honoured  by  the  acceptors.  Thefe  books 
were  chiefly  brought  by  the  bankrupt  in  a  hackney 
coach  in  the  evening.  It  likewife  appeared,  that  he 
had  compounded  with  his  creditors  two  or  three  years 
before,  which  circumftance  rauft  have  been  known 
to  the  defendant,  who  had  aflided  him  to  pay  the 
ftipulated  compofition.  Boucher  committed  an  aft  of 
bankruptcy  in  the  beginning  of  March,  and  the  com- 
miffion  was  fued  out  againft:  hinl  on  the  17th  of  that 
month.  The  bills  (till  remain  in  the  defendant's  hand* 
unfatisfied* 

It  was  contended  on  the  part  of  the  plaintiffs,  that 
the  defendant  had  unduly  obtained  poiTcfiio;i  of  th^ 
books  by  a  voluntary  preference  in  contemplation  of 
bankruptcy. 

Lord  Ellenborough.  How  is  this  a  cafe  of  vo* 
luntary  preference  ?  The  bankrupt  parted  with  the 
books  upon  the  defendant's  importunity.  The  bills 
were  not  due,  but  the  bankrupt  was  liable  upon  rhem, 
and  the  defendant  had  a  right  to  aflc  for  farther  fe- 
curity. 

The  Attorney  General  for  the  plaintiffs.     This  fecu- 
rity  was  given  fraudulently.     The  defendant  knew  that 
the  bankrupt  had  lately  compounded  with  his  credi-  • 
tors  ;  and  the  manner  in  which  the  books  were  con- 
yey.ed  Ihews  the  fenfe  which  both  parties  emertalned 

M4  pf 
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Crosbt       of  the  tranfaftion.     No  fecurity  waj&  taken  when  the 
r,  ^'  billb  were  difcounted,  and  the  defendant  could    not 

demand  any  before  they  were  due.  lill  then,  he  had 
no  right  of  fuit.  The  principle  upon  which  the  de- 
mand of  a  debt  aftually  due  prevents' payment,  or  the 
giving  of  fecurity,  from  being  deemed  a  fraudulent 
preference  is,  that  by  means  of  legal  procefs,  the  cre- 
ditor has  it  in  his  power  inftantly  to  arreft  the  d.  btor  to 
'  compel  fatisfaftion.     Here  the  debt  was  not  due,  and 

was  only  contingent.  No  fuch  proceedings  therefore, 
was  open  to  the  defendant.  His  threats,  if  he  ufed 
any,  were  brutum  fulmen.  It  follows,  that  the  pre- 
ference fliewn  him  by  the  bankrupt,  was  voluntary, 
fraudulent,  and  void. 

Lord  Ellenborough.  The  defendant  had  not  a 
right  of  iiftion  when  the  books  were  depofited  with 
him  ;  but  the  bills  conftitiUed  a  good  petitioning  cre- 
ditor's debt,  and  might  have  afforded  him  the  means 
©f  compulfion.  Striclly,  only  the  afts  of  a. trader 
fubfequent  to  his  bankruptcy  are  void.  Precedent 
a£ls  fuppoftd  to  be  in  contemplation  of  bankruptcy 
have  likewife  been  invalidated  \  but  this  is  an  excref. 
cence  upon  the  bankrupt  laws.  The  cafes  upon  the 
fubjefl  have  gone  far  and  far  enough,  and  I  am  not 
diipofed  to  give  them  any  extenfion.  If  the  debt  had 
been  due  here,  the  preference  certainly  would  not 
have  becu  fraudulent.  It  wants  voluntarinefs^  in  which 
the  Inicd  onfifts.  The  confideration  upon  which 
a  pay^.icnt  made  to  an  importunate  creditor  of  a  debt 
aftually  due  has  been  allowed  to  be  valid,  has  not 
been,  that  he  might  refort  to  a  fuit  to  enforce  pay- 

4  mentj 
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menty  but  that  his  demand  repels  the  prefumption  Crosbt 
that  the  bankrupt,  upon  the  eve  of  bankruptcy,  made  p  ^" 
a  diftindion  among  his  creditors,  and  fpontaneoufly 
favoured  one  of  them  to  the  prejudice  of  the  reft.  A 
demand  of  farther  fecurity  for  a  debt  not  yet  due  has 
the  fame  efFeft  ;  and  in  neither  cafe  is  there  any  fraud 
upon  the  bankrupt  laws,  on  which  ground  alone,  tranf- 
aftions  previous  to  the  bankruptcy  can  be  fet  afide. 

The  plaintiffs  were  nonfuited ;  and  the  cafe  being  ^  Mf^lSi- 
afterwards  brought  before  the  court  of  K.  B.  the  Judges 
were  imanimoufly  of  opinion,  that  the  nonfuit  fhould 
ftand. 

The  Attorney  General  Garrow^  and  Lawesy  for  the 
plaintiffs. 

Park  and  Marryai  for  the  defendant. 

[Att«rnicS|  JVatkins  and  Coeiayfte."] 


/'i^  Thompfon «:/.  Freeman^  iT.R.  155.— Hartfliorno/.Slodden, 
9  Bof.  k  Ful.  582. — Bayley  v.  BaUard,  i  Campb.  416. 
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COURT  OF  COMMON  PLEAS. 


ADJOURNED  SITTINGS  in  LONDON  AFTER 
EASTER  TERM,  49  Geo.  III. 


To  proTe  that 
Ji.  is  liable  as 
iegifter«d  owner 
of  a  (hipyenuiet 
in  the  cuflom 
koufe  books  of 
^the  port  of  Lon- 
don and  of  the 
out  port  to  which 
the  ftip  belong «, 
ibting  thuC  (he 
was  transferred 
to  A-  by  J?.| 
the  original 
•wner^  are  not 
lofficient  cvi- 
fUn€c» 


Frazer  v.  Hopkins  and  Long. 

X  HIS  was  an  adion  for  repairs  done  to  a  fliip* 

The  plaintiff  fought  to  charge  the  defendants  as  the 
regiftered  owners  {a).  To  prove  that  they  were  fuch 
at  the  time  when  the  caufe  of  adion  accrued,-— 

Mr.  SenUncey  from  the  cuftom  houfe  in  the  port  of 
London,  was  called.  He  produced  a  book  kept  at  the 
cuftom  houfe,  which  contained  an  account  of  tl|e  re- 
gifters  and  transfers  of  fhips  belonging  to  the  outports  j 
and  from  this  he  read  an  entry,  ftating  that  on  fuch  a 
day,  the  fhip  in  queftion,  which  had  been  originally  re- 
giftered at  Harwich  in  the  names  of  Hearne  and 
Spranklingy  was  transferred  by  them  to  the  defendants, 
Hopkins  and  Long ;  who  appeared  to  continue  the  regif- 
tered owners.   He  faid  that  this  entry  had  been  made  in 


(a)  FlJe  Rick  «.  Coe,  Cowp.  636.— Wetter  dell  v.  Dale,  7  T.R^ 
306. — ^Young  V.  Brandeo  8  Eaft,  iq. 
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the  ufual  form,  in  confequence  of  ^  letter  from  the     ^   1809. 
cuftom  houfe  at  Harwich,  announcing  that  an  entry 
had  been  made  there  to  that  efied^ 


A  clerk  fi-om  the  cuftom  houfe  at  Harwich  was 
Jifterwards  called,  and  produced  the  regijhr  book  kept 
there,  in  which  the  entry  above  alluded  to  appeared  ; 
tut  the  plaintiff  neither  put  in  the  original  certificate  of 
regiftry  indorfed  as  directed  by  7  &  8  W.  3.  c.  22* 
L  21.  26  G.  3.  c.  60.  f.  16.  and  34  G.  3.  c.  68. 
f.  15.  nor  a  regifter  de  novo  under  34  G.  3.  c.  68* 
f.  2 1 .  nor  offered  evidence  of  any  oath  taken  or  aft 
done  by  either  of  the  defendants  as  owners  of  the 
vefiel. 

Shepberdy   Serjeant,   contended  that   thefe  entries 
Were  infufEcient  to  prove  that  the  property  in  the  fhip 
had  been  transferred  to  the  defendants,  and  ftill  lefs  to 
charge  them   as  owners.     It  was  clearly  nccefTary  to 
produce  fome  inftrument  concerning  the  transfer  to 
wh  jch  they  were  parlies,  or  to  (hew  that  they  had  done 
fomething  to  acknowledge  themfelves  to  be  owners  of 
^he  (hip  ;    otherwife,  an  entry  of  this  fort  might  be 
B^^de  without  the  privity  of  the  fuppofed  purchafer, 
aiid  a  man  who  had  n^ver  any  thing  to  do  with  (hip- 
ping in  his  life,  might  be  rendered  liable  for  the  repairs 
pf  half  the  (liips  in  the  river  Thames, 

BeJ,  Serjeant,  conira,  infifted  that  the  defendants 
Vcre  bound  by  thefe  entries  in  the  cuftom  houfe  books, 
and  if  the  entries  were  falfe,  that  they  muft  take  their 
fcmedy  againft  the  officers  who  made  themt  The  entries 

were 
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were  afts  of  office  to  which  credit  muft  be  given.  The 
prefumption  was  in  favour  of  the  regularity  of  fuch 
entries,  and  the  court  muft  fuppofe  that  they  were  war- 
Hopkins,  ranted  by  a  regifter  de  novo,  or  an  indorfement  made 
upon  the  old  one,  with  all  the  requifite  forms.  After 
a  pofitive  ftatement  of  the  transfer  In  the  books  of  the 
cuftom  houfe,  we  muft  prefume  omnia  rifeafla.  One 
great  objcft  of  the  regifter  afts  waSs,  to  enable  the 
public  to  afcertain  who  are  the  real  owners  of  fbips. 
The  books  produced  are  kept  for  that  purpofe.  But 
they  would  only  miflead  and  do  mifchief,  if  it  could 
be  faid  to  a  man  who  had  repaired  a  veffel  upon  the 
faith  of  the  oftenfibly  regifttred  owners  being  refppn* 
fible  perfons,  that  they  have  nothing  to  do  with  her, 
and  that  he  muft  hunt  after  the  fecret  owner,  who 
*hen  found  may  be  a  bankrupt. 

Sir  James  Mansfield,  C.  J.  Thefe  defendants 
may  be  the  legal  owners  of  this  fhip  ;  but  I  think  you 
have  not  proved  that  they  arc.  The  cuftom  houfe. 
books  by  themfelves  cannot  be  fufficient  to  charge  the 
defendants,  unlefs  they  are  made  evidence  for  this 
purpofe  by  act  of  parliament.  1  here  is  no  proof  ia 
connect  Hopkins  or  Long  with  the  entry  relied  upon  ; 
and  for  aught  that  appears,  they  were  ignorant  of  its 
exiftence  till  it  was  produced  in  court.  Perhaps  the 
oath  taken  by  them  upon  the  transfer  would  be  fuf- 
ficient,  but  at  prefent  you  have  eftablifhed  no  connec- 
tion between. them  and  the  property  in  the  fliip  in  qucf- 
tion.  And  unlefs  a  claufe  in  an  aft  of  parliament  or 
a  decided  cafe  is  adduced  in  fupport  of  this  evidence, 
I  muft  order  the  plaintiff  to  be  called. 

It 
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It  was  agreed  that  the  plaintiflF  fliould  be  nonfuited, 
with  liberty  to  move  to  enter  a  verdift  for  £*i57* 

Accordingly,  a  motion  for  this  purpofe  was  made 
the  enfuing  term  ;  but  the  court  of  C.  ?•  refufed  a 
rule  to  flie^^  caufe. 


^7i 


Frazek 

HoPKINf* 


Befii    Vaughan,   Serjeants,    and  E/pinaJe  for  the 
plaintiff. 

Shepherd  and  Lensj  Serjeants,  for  the  defendants. 


Upon  the  principle  that  the 
adD^ee  of  a  term  is  not  liable, 
unless  he  affent  to  the  affign- 
meiit,  (Eaton  V.  Jaques^  Dou^. 
461.  Turner  v.  Richardfon, 
7  Eafty  335.)  it  may  be  argued 
that  the  transferret  of  a  fhip  is 


not  liable,  unlefs  he  afTent  t«  the 
transfer.  Q.  How  far  this  will 
bcprcfamed,  on  produ6lion  of  ai* 
official  inftrument  which  could 
not  regularly  be  obtained  with- 
out the  oath  of  the  perfon  fought 
to  be  charged  as  owner  ? 


fnde  Camden  v,  Anderfon,  5  T.  R.  709. — WcfterdcU  v.  Dale, 
7  T.  &•  306.— Young  V.  Brander,  8  Eaft,  10. 
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CASES 

ARGUED    AND  DECIDED  AT 

NISI    P  RIU  S 

IN  K.B. 

At  the  Sittings  in  Trinity  Tcrrjii 
49  George  III. 


FIRST  SITTINGS  AT  WESTMINSTER. 


MoNPRiVATT  V.  Smith  and  another,  Sheriff  of         wednefday, 

Middlefex,  -1"°^  '• 

TTRESPASS  for  breaking  and  entering  the  plaintiff's  to  trefpafi  for 

houfe,  {laying  therein  three  weeks,  and  feizing  ^"Jlng^^^'Joufc 

and  carrying  away  his  goods.  *h**^-7h* 

weeksy  the  de* 

Pleas,  I.  Not  guilty  to  the  whole.     2.  As  to  break-  a  juftification  at 

ing  and  entering  the  houfe,  and  ftaying  therein  twenty-  Entering  3  *" 

four  hours,  part  of  the /aid  time  in  the  /aid  declaration  hojLlX""- 

Tfi^ntionedj  and  alfo  as  to  feizing  and  carrying  away  The  piea  cowt 

the  goods,  a  juftificatioii  under  a  writ  of ^eri facias. —  ration. 

Replication  to  laft  plea,  admitting  the  writ,  de  injuria  ^r^^»^^-^>2*^ 

jua  fro^na  abjque  rejiduojatya,  /       y  ' 

Tho 


monprivatt 
Smith. 
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The  defendants  proved  their  juftification  ;  but-it  ap- 
peared, that  their  officers  continued  in  the  plaintiff's 
houfe  beyond  twenty-four  bours. 

Garrow  and  Wigley  for  the  plaintiff,  contended^ 
that  the  excefs  beyond  twenty-four  hours  flood  merely 
upon  the  plea  o{  not  guilty j  and  as  the  defendants  had 
been  proved  to  have  been  guihy  of  remaining  in  the 
houfe  longer  than  they  pretended  to  juftify,  the  plain- 
tiff was  entitled  to  a  verdift  and  damages  for  what  he 
had  thereby  fuffered. 

Lord  Ellenborough.  I  am  of  opinion,  that  the 
lafl  plea,  in  point  of  law,  applies  to  the  whole 
declaration,  and  that  if  the  plaintiff  meant  to  rely  upon 
the  excefs  beyond  the  twenty-four  hours,  he  ought  to 
have  faid  fo  by  a  new  affignment.  As  the  pleadings  now 
{land,  the  rejidue  of  the  caufe  mentioned  in  the  plea 
is  alone  put  in  iffue,  and  the  length  of  time  during 
which  the  officers  remained  in  the  houfe  is  ren- 
dered immaterial. 

;      The  plaip.tifl'  w?.s  iionfuited. 

Garrow  and  //'v/iv  for  the  plaintiff. 

Parky  Marryaty  and  Laws,  for  the  defendants. 


In  trefpafs  for  breaking  and  the  whole  declaration.    Taylor 

entering   the    plaintiff's    houfe  ▼.  Cole,  3  T.  R.  292. —  i  H.BL 

and  expelling  him   therefrom,  ^^^y  S.  C     So  in  trefpafs  for 

the  expulfion  is  merely  aggrava-  taking   goods   and    converting 

tion,  and  a  juftification  as  to  them  to  the  defendant's  ufe,  it 

breaking  and  entering  will  cover  is  enough  to  juftifj  the  takings 

aad 


TRINITY  TERM.  49  GEORGE  lit 


177 


Mid  if  the  plaintiff  means  to  rely 
upon  the  conYcrfiony  he  is  dri- 
ven to  a  new  afll^nment,  Dye  v. 
Leatherdaley  3  Wiis.  20.  Fifh- 
•rwood  V.Cannon,  3  T.  R.  297. 
And  in  trefpafs  for  impounding 
cattle  and  keeping  them  fo  clofe 
that  they  died,  a  plea  juftifying 
the  impounding  of  the  cattle  is 
prima  facie  a  complete  defence 
to  the  a<5tion.  Gates  v.  Bayley, 
2  Wils.  313.  It  feems  to  be  a 
general  principle,  that  where  the 
defendant    anfwers  what    may 


reafcnably  be  cpnfidered  the 
gift  of  the  trefpafs  dcfcribed  in 
the  declaration,  it  will  be  pre- 
fumed  that  the  adlion  is  carried 
on  only  for  that  which  the  de- 
fendant has  thus  attempted  to 
juftify,  unlefs  the  plaintiff  inti* 
mates  by  a  new  aifi^nment,  that 
the  defendant  has  overlooked  a 
part  of  the  grievances  he  com- 
plains of,  or  has  altogether  mii- 
apprehended  his  meaning.  yiJe 
Cheafley  v,  BameS|  10  EaA:.  73. 


1809. 

INPRIVATX 

V, 

Smith. 

FIRST  SITTINGS  IN  LONDON. 


Stewart  i;,  Kennett. 


A  CTION  againfl:  the  defendant  as  indorfer  of  a  bill 
of  exchange. 


ThurMay^ 
June  S. 

K  Jic^  of  the 
difhcni'ur  ot  a 
bill  of'  exchange 
rauft  6c  given  f0 
the  drawer  acd 
indorfers  bv  (he 


The  only  queftion  was,  whether  the  defendant  had 
received  due  notice  of  the  bill  being  difhonoured  for   01"  fomc  p<^! Ln 
non  payment  ? 


authorized  by 
him. 


To  prove  this,  a  witnefs  of  the  name  of  Cutler  was 
called,  whofwore,  that  he  had  been  employed  by  the 
original  parties  to  the  bill  to  get  it  difcounted ;  that 
when  it  became  due,  it  was  in  the  hands  of  one  ^Z'- 
bctt^  to  whom  the  plaintiff  had  indorfed  it ;  that  the 
day  after,  the  witnefs  met  the  defendant,  and   told 

Vol.  II.  N  him 
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him  It  had  not  been  paid  j  that  the  defendant  aiked 
who  held  it,  and  that  the  witnefs  anfwercd,  it  lies  at 
Mefrs.  B.nds\  'Abbott's  bankers. 

Park  for  the  defendant,  objefted  that  this  was  in- 
fufficient ;  that  knowledge  is  not  notice,  and  that  the 
intimation  of  the  diflionour  of  the  bill  niUii  come 
from  the  holder  of  it. 

4 

GarroWy  contra^  contended,  that  the  notice  given 
by  Cutler,  not  only  poffeflcd  the  defendant  of  the  fame 
information,  but  placed  him  in  the  fame  fituation,  as 
if  it  had  come  dire<5ily  from  the  indorfcc.  WhLt  was 
there  to  hinder  him  from  immediately  taking  up  the 
bill  and  reforthig  to  the  acceptor,  the  drawei*,  or  prior 
indorlers  ?  Befides,  Cutler  having  been  employed 
to  get  the  bill  difcounted,  might  well  be  confidered  as 
an  authorifed  agent  to  give  the  notice ;  and  even  if  he 
had  no  original  authority  to  give  the  notice,  the  plain- 
tiff adopted  it  by  bringing  this'adion. 

Lord  Ellenborough-  If  you  could  make  Cutler 
the  agent  of  the  holder  of  the  Bill,  the  notice  would 
be  fufficient ;  but  in  reality  he  was  a  mere  ftrangcr. 
The  bill  when  difnonoured,  lay  at  the  bankers  of 
Abbott,  with  whom  Cutler  had  no  fort  of  connexion. 
But  the  notice  mud  come  from  the  perfon  who  can 
piye  the  drawer  or  indorfer  his  immediate  remedy  upon 
tiie  bill ;  otherwife  it  is  merely  an  hiftorical  faft.  In 
this  cafe,  Cutler  was  not  poffefled  of  the  bill,  and  had 
no  controul  over  it.  The  defendant  therefore  is  not 
proved  to  have  had  any  legal  notice  of  the  diflionour 

of 
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of  the  bill,  and  is  difcharged  from  the  liability  he  con< 
tra&ed  by  indorfing  it. 

Plaintiff  nonf uited. 

Garrow  and  Wigley  for  the  plaintiff. 

Park  and  Lawes  for  the  defendant. 
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Stewart 
Kenn£tt. 


VlJe  Efdaile  v.  Sowcrby,  xi  Eaft,  1 14. 


WiTHALL  V.  Masterman  and  others. 

MONEY  had  and  received.     Plea,   the    general 
iffue. 

The  defendants  were  the  plaintiff's  bankers,  and 
this  aclion  was  brought  to  try  whether  they  were 

bound  to  give  him  credit  in  account  for  a  fum  of 

He  had  indorfed  to  them  a  bill  of  exchange  for  thi^ 
amount,  accepted  by  one  Rofs.  When  the  bill 
became  due  Rofs  was  unable  to  pay  it,  and  they  took 
from  him,  without  previoufly  confulting  the  plaintiff, 
another  bill  on  one  Etherington,  which  was  never  fatis- 
fied.  A  week  after,  Rq/s  met  the  defendant,  and  told 
him  he  had  taken  up  his  acceptance  by  another  bill, 
when  the  defendant  approved  of  it^  and  faid^  it  was 
tbe  bejl  thing  that  could  be  done. 

N  a  Garrow 


Thurfdny, 
June  b. 

The  holder  cf  a 
bill  of  exti  a-.ge, 
on  its  becoming 
due,  allows   the 
accepiur   to    re- 
new If,    wrhout 
cor.fulting    the 
inHoiici  ;   hut 
the  i(if}«.irrer 
afterwaifls  favt 
to  the  acri*p:..r^ 
/•'  niMi    the  btfi 
thing  that   cji*  d 
hed.Hc.     Thiirf 
n*»t  ;i  I  re  'gi  itioa 
of  tfie  ttrtjs 
gtarrcij  by  the 
n.-Uiti  to  the  ac- 
ccpro=,  Mnd  the 
indo<  fer  is  dil* 
charged. 


i8o 
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i8c^ 


Gar  row  for  the  defendants  infiftedj  that  this  ratifi- 
cation was  equivalent  to  a  previous  authority,  and  that 
With  ALL     ^}^g  plaintiff  muft  be  taken  to  have  confented  to  the 
Mastekmam.  fubftitution. 

Lord  Ellenborough. — This  is  a  very  hard  cafe, 
an^  I  fhould  be  glad  if  any  fufficient  authority  or' 
recognition  could  be  proved.  But  the  plaintiff  does 
not  appear  to  have  recognized  the  a£l  of  the  defencU  ' 
ants.  His  approbation  of  what  had  been  done  muft 
refer  to  the  acceptor  of  the  bill,  to  whom  it  was  evi- 
dently advantageous.  The  holders  had  no  right  to 
make  terms  with  the  acceptor,  and  "by  fo  doing  they 
difcharged  the  indorfer.  They  were  therefore  bound 
to  give  him  credit  in  account  for  the  amount  of  the 
bill. 


Verdidl  for  the  plaintiff. 

Park  and  Reader  for  the  plaintiff. 

Garrow  and  Marryat  for  the  defendants.  \ 


*  nil. 


But  if  the  holder  of  a  bill  of 
excliaoge,  of  which  payment 
has  been  refufed,  inform  the 
drawer  of  his  intention  to  take 
fecurity  from  the  acceptor,  and 
the  drawer  aiifwer,  "  You  may 
•*  do  as  you  like,  for  I  am  dif- 
«  charged  for  wnui  of  notice,** 


and  it  appear  that  due  notice 
was  given,  the  holder  may  (UU 
fue  the  drawer  after  taking  £•<. 
curity  from  the  acceptor. -i- 
Clark  V.  Delvin,  3  Bof.  &  Pul. 
^6^. — Vide  etiam  Tindal  tiu 
Brown,  I  T.  R.  167. — £nglif|i 
r.  Darley,  2  Bof.  &  Pul.  61. 


Chithi-ow 
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SECOND  SITTINGS  AT  V/ESTMINSTER, 


PococK  V.  Eustace.  Monday, 

3.ci^*^L/Z.  4J^.  j^  /^It^^u^C^.  ±/j,  June  "• 

T^HIS  was  an  aiSlion  for  ufe  and  occupation,  in  which    in  an  aaion  for 

.the  rent  the  plaintiff  fought  to  recover  was  clearly   "ion^"h1Jpm^^^ 

proved  to  be  In  arrear.  »*«  ^'^  ^o«  ^« 

deduced  at  nifi 


Wigley  for  the  defendant  contended,  that  the  pro- 
perty tax  ought  to  be  dedudted  from  the  amount  of 
the  rent,  as  the  tenant  was  liable  for  this  in  the  firft 
inftance,  and  the  landlord  was  bound  under  a  penalty 
to  allow  the  deduftion  on  demand.  Therefore  the 
real  fura  due  was,  the  refidue  of  the  rent  after  the  pro- 
perty tax  was  deduded,  and  for  fo  much  only  ought 
the  verdid  to  pafs. 

Lord  Ellenborough. — It  would  be  rmpoflible  for 
the  bufinefs  of  the  court  to  be  tranfafted  if  we  were  to 
enter  into  thefe  calculations  at  nijiprius.  In  fuch  an 
^dion  as  this,  the  plaintiff  muft  recover  the  amount  of 
the  rent  in  arrear,  and  the  parties  muft  fettle  out  of 
court  the  deduftions  to  which  the  tenant  is  entitled.  It 
is  only  on  the  produftion  of  a  certificate  of  the  tax  being 
paid,  that  the  landlord  is  bound  to  make  the  allowance, 
and  their  refpeftive  rights  upon  this  fubjeft  cannot 
be  4eternuiied  without  a  laborious  coufideraiion  of  thq 

property 


pnj4  from  the 
rcat  due. 


jSs 
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property-tax  a£ts,  which  are  Rot  remarkable  either  for 
t)revity  or  perfpicuity. 

Vcrdi£l  for  the  rent  in  arrear. 


Garrew  and  Reader  for  the  plaintiffs 


Wi^ley  for  the  defendant. 


|[ Attornies>  Luekett  and  ^^iums>j 


k:lX    V-^    --  t 


SECOND  SITTINGS  IN  LONDON. 


T!»iirfd.iy 
June  15* 


Iff  9n  a  A  ion 

agaioA  the  in* 
buffer  uf  a  bill 
of  cxchafigr^  k 
S»  iK>t  ncccCLrjr 
to  pr'vt  any  in- 
fluifemenn  on 
tbf  bill  |Kior  to 
|k«  dcicudauL%» 


Critchlow  v.  Parry. 

A  CTION  by  the  indorfee  againft  the  indorfer  of  a 
'^  bill  of  exchange. 

The  declaration  ftated  feveral  indorfement?  prior  to 
that  of  the  defendant,  wliich  was  immediately  to  the 
plaintiff. 

A  queftion  arofe,  whether  upon  proof  of  the  de* 
fendant's  hand-writing,  it  was  necefl'ary  to  prove  the 
hand-WTiting  of  any  ot  the  prior  indorfers- 

Lord  Ellenborough  at  firft  doubted,  whether  it 
\(ras  not  neceffary  in  this  cafe  as  well  as  in  an  adioa 
againft  the  acceptor,  to  prove  all  the  indorfements  that 
were  mentioned  in  the  declaration,  and  particularly 
that  of  the  original  payee* 

Clarke 


y 
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i«3 


Pamlt. 


Clarke  for  the  plaintiflf  contended,  that  the  defend-        1809, 

ants  indorfement  admitted  all  antecedent  indorfe-  cTiTCHLoir 
ments ;  that  even  if  they  were  forged,  he  would  be 
liable  j  that  he  was  to  be  confidered  as  the  drawer  of  a 
new  bill  of  exchange  ;  and^hat  his  contraft  was  very 
difierent  from  that  of  the  acceptor,  who  only  under- 
took to  pay  to  the  payee  or  his  order,  and  againft 
whom  therefore,  a  title  through  the  payee  muft  be 
eftablifhed. 

Lord  Ellenborough  was  of  this  opinion,  and  the 
plaintift*  had  a  verdiil. 

The  aSicn  was  undefended. 

[Aitc^Tiics,  }yiniU€  and  C^^ptr,'] 


So  in  an  adlion  againd  the  in- 
dorfer  of  a  bill, the  hand-writing 
of  the  drawer  need  not  be 
proved.  Laml)ert  ^  Fack» 
I  Saik.  127.  Lambert  v. 
OakcB,  S.  C.  I  Lord  Raym. 
443.  But  in  an  a6lion  by  an 
inclorfee  againd  the  drawer,  the 
indoHVment  of  the  payee  muft 
be  prove-.!,  although  the  bill 
with   the  indorfement  upon  it 


wa«  (hewn  to  the  defendant  after 
it  wa9  due,  and  he  did  not  then 
objeA  to  the  title  of  the  holder, 
Duncan  *v,  Scutt,  i  Campb. 
loi.  And  in  an  a<5lion  againd 
the  acceptor,  it  is  neceflary  to 
prove  the  hand -writing  of  the 
firft  indorfer,  notwithftanding 
fuch  indorfement  was  on  the 
bill  at  the  time  it  was  accepted* 
Smith  V.  Cheftcr,  iT.R.  654, 
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[Ic  may  be  ufeful  to  fu^join  the  following  iKite  here,  although  tht  cafe  did  noC 

occur  tii:  the  fittings  after  term,] 

Sittinjji  after  WiLLoCK  affignee  of  Westmacott,  a  bankrupt,  v.  Smith. 

x»  T*'if^v>.  Ill* 

In  anions  by  T NDELITATUS  afFumpfit  for  work  and  labour,  &c.     Pfca,  ti< 

affignees  of  X  general  tfuc^  which  had  been  pleaded  before  the  paffing  of  Sir 

which"ibiegcnt-  Samuel  Rojnily's  aa,  49  Geo.  III.  cap.  131. 

lal  iffue  was 

'h^^^^ffin^^f*  ^^  ^**  contended,  that  as  the  defendant  had  no  opportunity  tsf 

Sir  Samuel  give  the  notice  ipointed  out  by  the  loth  fed.  of  that  llatute,  this 

Romily^  aA,  ^^  ^^  ^^^  coofte  within  its  provifion8>  and   ihe  plaintiff  was  ftill 

c,  131.  iris'  bound' to  prove  the  trading,  oi^  of  baukruptcy,  and  ^etitionmg 

unncceffary  for  creditor's  debt. 

the  plaintiffs  tu  .        *            * 

aS^of  ban'krup?*  LoRD  Ellenborough.    The  ftatute  fays,  that  in  any  aftioa 

cy,  or  |>etition.  brought  or  to  be  brought  by  any  aifignee  of  a  bankrupt,  the  proceed- 

dcbr^n>ut"under  *"^  under  the  commillion  (hall  be  evidence  of  the  petitioning 

thefe  circum-  creditor's  debt,  and  of  the  trading  and  bankruptcy,  unlefs  the  de- 

2^"w*'  ve^f"^^  fendant  before,  or  at  the  time  of  his  pleadings  give  notice  that  he 

defendant  leave  means  to  difpuie  thefe  matters,  or  any  of  them.  Therefore,  wlvere  no 

to  witlidraw  his  £^^  notice  is  given,  the  proceedings  under  the  commiffion  mud  be 

it  dertffo  with  fufficient.   If  the  defendant  had  wif^cd  to  contefl  the  validity  of  this 


the  notice  de-  commiffion,  he  might  have  obtained  leave,  by  a  judge's  order,  to 
loth  feft.  of  the  ^i^^^*^^  bis  plea,  and  plead  it  again  with  a  notice  fuitable  to  his 
above  llatuu.       cafe  ;  but  as  he  has  not  done,  fo,  I  mud  prcfume  that  he  comot 

here  only  to  deny  the  exigence  of  the  debt  demanded. 

Part  and  Efptnq/fe  for  the  plaintiff. 

Garrofu  for  the  defendant. 


This  note  was  cited  \n  Ciarkfon  v.  Dadds,  C.  P.  Sitfings  after  T.  T.  Ct» 
Mansfield  C.  J.  who  recogniacd  and  a6led  upcn  the  dcciiion. 


Errai.  Some  miftakes  have  occurred  as  to  the  order  in  which  the 
cafes  of  Ealler  Term  are  arranged.  Thofe  from  p.  1x7, 
to  p.  149.  were  tried  at  Weftminfter^  and  thofe  whick 
followi  in  London. 


CASES 

Argued  and  decided  at 

N  I  SI   P  R  I  U  S 

IN  K.  B. 

At  the  Sittings  after  Trinity  Term, 
49  George  IIL 


FIRST  SITTINGS  AFTER  TERM  IN  LONDON. 


Laxton  v.  Peat* 

A.CTION  by  the  indorfee  agalnfl:  the  acceptor  of  if  the  indorse  of 
a  bill  of  exchange.  eh' ng.!  luv'ing 

notice  that  it  wat 
rtti.      i-ii  1  1  rr  t  i^         accepted  with- 

1  ne  bill  was  drawn  by  one  Iluntj  and  accepted  for  out  confidei-a- 

his  accommoJation  by  the  defendant.     The  plaintiff  pr»r 'payment 

gave  value  for  it  >  but  had  notice  of  the  circumftanccs  InTg^c  hTiT*' 

of  its  original  formation.     When  it  became  due,  he  riwu^rJherl. 

received  part  payment  from  Ilunty  and  gn^-c  him  time  **y  ai!w  uJ** 
to  pay  the  remainder,  without  the  concurrence  of  the 
defendant. 

N.  G.  Clarke  for  the  plaintiff  contended,  that  the 

defendant  was  ftill  liable  for  fuch  part  of  the  fum 

Vol.  IL  O  mentioned 
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mentioned  in  the  bill  as  remained  unpaid.  Although 
the  drawer  might  be  difcharged  by  the  holder's  giving 
time  to  the  acceptor,  it  had  been  decided  that  nothing 
would  difcharge  the  acceptor  but  fatisfadion  of  the 
bill  or  an  abf  lute  renunciation  of  all  claim  upon  him 
in  refpeft  jof  it  (^), 

« 

Lprd  Ejllenborough.— This  being  an  accommo- 
dation bill  within  the  knowledge  of  alf  the  parties,  the 
acceptor  can  only  be  confidered  a  furety  for  the 
drawer,  and  in  the  cafe  of  fimple  contrafls^  the  furety 
is  difcharged  by  time  being  given,  without  his  concur- 
rence, to  the  principal  (A),  The  defendant's  remedy 
over  is  materially  affeded  by  the  new  agreement  into 
which  the  plaintiff  entered  with  the  drawer  after  the 
bin  was  due.  The  cafe  is  exa£Uy  the  fame  as  if  the 
bill  had  been  drawn  by  the  defendant,  and  accepted 
by  Hunt  in  confideration  of  a  debt  due.  According 
to  many  authorities,  the  defendant,  upon  thftt  l^po- 
fition,  would  have  been  difcharged,  by  the  time  given 
to  Hunt ;  and  the  principle  of  thefe  authorities  appfies 
with  equal  ftrength  to  the  fa&s  a6lually  given  in  evi« 

deuce.  - 

I' 

» 

(/i)   Dingwall    v.   Dunfler,  againfl  a  furety^  the  lache*  of 

I>oag'«  247.  the  obligee  is  no  ground  of  dc- 

(i)    Reel  V.  Berrington,  2  fence  at   law.     Trent  Naviga- 

VeCJttiu  540.  Clark  «.  Devlin,  tion   Company   v,  Harley,   10 

3  BoC  &  PirL  366.     But  in  an  Eaft,  34. 
adida  on  an   iadenuiity  bond 

Plaintiff 
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JPlaintiflf  nonfuited  (a): 


N.  G.  Clarke  and 


for  the  plaintiff. 


Carnnv  for  the  defendant; 


[Attoiniesy  F/fier  and  Fogen.l 


{a)  Vide  Ellis  v.  Galindo, 
Doug.  250.  II.  Englifh  V.  Dar- 
ley,  a  Bof.  &  Pul.  61.  Ex  parte 
Smith,  Co.  B.  L.  168.  Ed.  5. 
There  is  a  good  deal  of  contra- 
di£Uon  and  confufion  in  the 
books  upon  the  queftion,  which 
of  the  two,  the  drawer  or  ac- 
ceptor of  a  bill  of  exchange,  is 
to  be  confidered  the 'principal 
debtor,  and  which  the  furety. 
The  old  cafes^  looking  to  the 
condderation  which  pafles  from 
the  payee  to  the  drawer,  treat 
the  acceptor  as  a  ilrangcr,  only 
collaterally  liable ;  bvit  in  mo- 


dern times  the  courts  feem  to  be 
more  influenced  by  the  peculiar 
nature  of  the  contrail  created 
by  a  bill  of  exchange;  and  as  the 
drawer  cannotbe  reforted  to  till 
the  acceptor  has  made  default, 
in  analogical  reafonings  concern* 
ing  their  refpediive  lights  and 
liabilities,  the  latter  is  now  gene- 
rally pointed  out  as  the  princi- 
pal and  the  former  as  the  furety. 
(>.  Whether  it  would  nowbe  held, 
that  debt  will  not  lie  again  ft  the 
acceptor  of  a  bill  of  exchange  ? 
Bifhop  ^'.  Young,  2  Bof.  & 
Pul.  78. 


Oa 


ADJOURNED 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


1809. 

Tucfday, 
June  17. 

In  an  aAioa 
'  againft  the 
drawer  of  a 
fereiga  bill  of 
exchangei  Ipro- 
mife  of  payment 
by  the  ricfendanC 
after  the  bill  was 
ducy  is  (ufficient 
evid^nce  of  a 
proteft  for  non- 
payment, and 
notice  of  ihe 
diflionour  of  the 
bill. 


Gibbon  v.  Coggon,  EsQi  Sheriff  of  Effcx. 

^HIS  was  an  aftion  againft  the  (heriff  of  Effex  for 
not  arrefting  one  Jo/efb  Colbourne  on  melhe  pro- 
cefs  at  the  plaintiff's  fuit. 

The  plaintiff's  counfel  opened,  that  Colbourne  wat 
liable  to  be  held  to  bail  as  drawer  of  a  foreign  bill  of 
exchange  indorfed  to  the  plaintiff. — To  prove  that 
Colbourne,  who  was  an  officer  in  the  army,  had  re- 
ceived notice  of  the  diflionour  of  the  bill,  the  evidence 
was,  that  after  It  had  become  due,  he  was  told  it  was 
diflionoured,  and  called  upon  to  pay  it ;  when  he  laid, 
that  his  a^airs  were  ai  that  moment  deranged,  but  that 
he  would  be  glad  to  pay  it  asfoon  as  his  accounts  with 
his  agc7ii  were  cleared. 

Park  for  the  defendant  contended,  that  the  fame 
evidence  fhould  be  given  here  as  in  an  adion  againft 
Colhournc^  and  that  to  charge  him  as  drawer  of  a  fo- 
reign bill  of  exchange,  a  proteft  muft  be  produced  as 
the  only  regular  notice  of  the  bill's  being  diflionoured. 


Lord 
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Lord  Ellenborough. —  By  Colbounieh  promife 
Co  pay,  he  admits  his  liability;  he  admits  the  exiftence 
of  every  thing  which  is  neceflary  to  render  him  ILible,  ^  *^- 
When  called  upon  for  payment  of  the  bill,  he  ought 
to  have  objeded,  that  there  was  no  proteft,  ,  Inftead 
of  that,  heprontifes  to  pay  it.  I  muft,  therefore,  pre- 
fume  that  he  had  due  notice,  and  that  a  protell  was 
regularly  drawn  up  by  a  notar}^  (a). 


CoGGoy. 


It  was  then  proved  that  after  the  delivery  of  the  i"  =*"  »^'®^ 

•  1  1        TT  1  M  •  agJiinil  the  (he4 

wnt  to  the  Sheriff,  and  until  its  return^  Colbournc  was  ris*  for  not  ar- 
in  the  county  of  Effex,  and  that  notice  of  this  fad:  on  mcinc  pro- 
had  been  given  to  Mr.  Cuttings  who  is  agent  for  the  ^biI*pc°fonVcing 
uiider-lheriffinLondon.-But  t^t^^. 

wick,  given  lo 
^  the  under-fhe- 

Lord  Ellenborough  held  that  the  plaintiff  was  mAPs  agent  in 
bound  to  go  farther,  and  prove  notice  to  the  under-  dlnccoffudr* 
flieiiff  in  the  country,  or  to  the  bailiff  to  whom  the  Tfend^uu^* 
warrant  was  direfted.     Mr.  Cutting  could  not  be  con- 
fidered  the  agent  of  the  fheriff  for  the  purpofe  of  re- 
ceiving fuch  notice.     His  funSions  were  of  a  perfectly 
different  fort.     Suppofe  the  cafe  of  a  capias  into  Nor- 
thumberland,   could   the     under-fheriff's    agent    in 
London  have  any  concern  with  the  manner  of  exe- 
cuting it  ?  But  the  prefejit  cafe  muft  be  governed  by 
the  fsqne  rule. 


{a)  ^<4  Leggc  v»  Thorpe,  December  14,  i^o()fpnftea,-^/^- 

O  3  ^  Plaintiff 
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■•» 


Gibbon 

COGOON. 


Plaintiff  nonfuited. 


Garrow  and  Curwood  for  the  plaintiff. 
Park  and  Marryat  for  the  defendant 


[  Attorniesy  Duff  and  CuUtH^.'\ 


Taefday, 
June  27. 

IVitiJ/Qr  UeralJ 
^'nd  ^/m  Mmnt/i 
Pourfu/vofit  at 
jfims  may  main- 
tain a  joint  ac- 
tion for  work 
anri  labour  in 
making  out  a 
pedigree,  both 
Laving  been  on 
duly  wnea  the 
order  for  it  vtax 
^ivcp,  alrhougU 
only  one  of 
chem  was  ap- 
plied to  by  the 
defendaut*  * 


TOWNSEND  AND    ANOTHER  V.  NeA|-E,  Esft, 

'^rHIS  was  an  aflion  by  Wind/or  Herald  and  BIw, 
Mantle  Pourfuivant  at  Arms^  for  work  and  labou^ 
in  making  out  the  defendant's  pedigree. 

It  appeared  that  the  defendant  applied  only  to  'Mxm 
Townfend,  Windfor  Herald  j  \>\M  that  at  the  time 
when  the  application  was  made^  both  the  plaintiffs  were 
in  attendance,  and  that  by  the  ufage  of  the  Herald's 
Office,  a  Herald  and  Pourfuivant  are  always  in  atten«> 
dance,  who  (hare  the  profits  of  any  bufinefs  which  \% 
begun  while  they  are  jointly  cm  duty,  although  it 
ihould  not  be  finished  till  long  after^ 

It  was  objected  that  the  defendant  could  not  be. 
affeSed  by  any  fecret  regulation  among  the  members 
of  the  Herald's  College,  and  that  if  liable  at  all,  he. 
could  only  be  liable  to  the  perfon  with  ivhQm  tie  had 
contracted,  —But 


TRINITY  TERM,  49  GEORGE  IIL 

Lord  Ellenborough  held  that  the  plaintiffs  were 
in  the  fituation  of  co-partners,  and  might  maintain  a 
joint  a£tion  for  money  to  which  they  were  jointly 
entitled. 


V. 


The  defendant  likewife  obiefted  that  the  pediCTce  infucb»nc. 
was  fabulous,  which  reprefen ted  him  as  lineally  de-  tiff» »«  bwmd 
fcendedfrom  William  the  Conqueror,  Edmund  evidence  of  the 
Ironside,  Llewellin,  Prince  of  Wales,  Roderick,  t^'^ws'tiut 
King  of  Ireland,  Fulke,  King  of  Jerufalem,  and  Cad-  ^i^fca^k"by 
WALLADER  THE  Great,  King  of  Britain  ;   befides  «^«¥*«>*«^ 
being  allied  to  moft  of  the  reigning  houfes  now  in 
Europe, 

It  was  proved,  however,  that  he  had  ordered  his 
defcent  to  be  traced  through  all  the  direft  and  coUa- 
teral  branches ;  and  that  a  (ketch  of  the  pedigree, 
with  references  to  the  books  in  the  office,  bad  been 
delivered  to  him,  which  he  did  not  objeft  to,  but  re-  ^ 
fufed  to  return.  Several  perfpns  from  the  Herald's- 
Office  fwore  that  they  never  made  out  any  fiftitious 
pedigree,  and  that  they  had  documents  and  proo^ 
for  all  the  426  defcents  in  the  one  in  queftion. 

Lord  Ellenborough  faid,  that  as  a  fiddtious  pedi- 
gree could  be  of  no  ufe  to  the  defendant,  he  would 
oiot  be  liable  if  this  furnifhed  to  him  were  of  that  de- 
scription. In  common  cafes  of  this  fort,  the  plaintiffs 
^ould  be  bound  to  give  feme  general  evidence  of 
^e  truth  of  the  pedigree ;  but  here  a  flitch,   with 

Q  4  l^efercnces 
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references  to  the  orginal  documents,  had  been  de^ 
livered  to  the  defendant,  with  which  he  feemed  fatis« 
amd  another    g^d^  and  by  refufing  to  deliver  it  back,  he  had  pro- 
KeAle.       vented  the   plaintiflps  from  verifying   it.     Upon  iho 
whole,  the  plaintiflFs  were  entitled  to  recover,  if  the 
jury  (hould  believe  that  the  pedigree  was  fairly  com<v 
piled  from  authentic  materials  according  to  the  laws 
of  heraldry. 

The  plaintiffs  had  a  verdid. 

The  Attorney  General  and  Scarlett  for  the  plaintiffs^ 

Garrow  for  the  defendant. 

[Attornlef  Hanftt  and  MrndScks.] 


*'    Temp*   H.  3.  fuerunt    in 

jinglld  Reges  beraldorum^  HeraU 

dii  et  Perfuivandt,      Riga  tcti 

jingl'ut  duo    tamtum^  ab   antjquOf 

•^unus  jiu/lralium    partlum   cis 

Trentanif   alter  fionalium    trans 

Trentam,       Hie     Norroy,     ilU 

Clarencieux   ncminatus.    Garter 

nulla  dcnatui  provincid  in  pfi' 

mum    locum   ab  /T.  5.  fuit  fut 

perinduSus.       R.    3.    i.    Regni 

primus    heraldos    inccipcravit.  '* 

Spelm.   Glofs.    Herald.      But 

;phi^p  6c  Mary,  in  the  third  yea^ 


of  their  reign,  granted  a  ttcnf 
charter  to  the  College  of  He- 
ralds, whereby,  "  Garter,  i2^x 
Armorum,  Clarencieux,  Rest 
Armorum  partium  Au/lraUunh 
Norroy,  Rex  Armorum  partium 
Borealium^  6  heraldi  inferiorei^ 
Windfor,  York,  Cheftcr,  Riqh-i 
mond,  Somerfet,  Lancafter,  ei 
omnei  profecutores  Jive  perfui^ 
vandi  armorum  funt  incqrpcrati,** 

4  Inft.  126.    Com.  Dig.  tit| 
Norroy  (A)t 
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Woodford  v.  Ashley.  wednnday, 

Juae  a8* 

^TpHIS  was  an  aftion  for  a  malicious  profccution,  i„  ani  aAion  f«r 

The  declaration  after  ftating  that  the  defendant,  ?,™tonn?iteI 

on  the  76  day  of  June' 1 808,  indifted  Mary,  the  plain*  ^a^io^-w^^****- 

"r      •  r  J^  r  c!4i-^t  on,  that 

tifPs  Wife,  in  the  court  of  King's  Bench,  for  an  aflault,  «*»'  perfonpro- 
alleged,  that  the  defendant  profecuted^the  faid  indift*  /Birted  by  a 
ment    ''  until  the  faid  Mary  afterwards,  to  wit,  on  jZ/w^'' 
**  Wednefday  next  after  i  c  days  of  Eafter,  in  the  4.0th  ^!^*t^V,/^ 
**  year  of  the  reign,  &c.  m  the  court  of  our  faid  Lord   ^eftmi'ifltr,  u- 
**  the  King,  before  the  K:ng  himfelf  at  Wcftminfter,  y^ul,  is  nut 
*•  &c.  before  the  Right  Hon.  Edward  Lord  Ellenbo*  iSJSd^from  * 
*«  rough,  Chief  Jufticc,   &c.  William  Jones,  Gent.  ;;;aMLe«*rSr' 
«*  being  aflbciated  with  the  faid  Edward  Lord  Ellen-  [;;^c&^^^ 
^*  borough,  according  to  the  form  of  the  ftatute,  &c.  ^^^'fi^^^^ 
**  was  in  due  manner  and  according  to  the  due  courfe 
**  of  law,  by  a  jury  of  the  faid  county  of  Middlefex 
**  acquitted  of  the  premifes  in  the  faid  indidtment  fpeci- 
^*  fied  and  charged  upon  her,  and  the  faid  Mary  was 
**  difcharged  thereupon  by  the  faid  court." 

A  copy  of  the  record  of  acquittal  was  given  in  evi- 
dence,whichwas  drawn  up  exadllyintheufual  form,aiid 
from  which  it  appeared  that  the  trial  took  place  before 
Lord  Ellenborough  at  i\ifi  Prius  on  Tuefday  next  after 
the  end  of  Hilary  Term  at  V\[ejlminjier  in  the  county  of 
Middlefex  in  the  Great  Hall  of  Fleas  there y  and  that  on 
\^  ednefday  next  after  1 5  days  of  Eafter  (the  return 
of  the  babfos  corf  or  a)  the  faid  Mary^  was  adjudged 

by 
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by  the  court  of  our  lord  the  king  before  the  king  him- 
felf,  to  depart  without  day  in  that  behalf. 

The  Attorney-General  fubraitted  that  there  was  a 
fatal  variance  between  the  declaration  and  the  record 
of  acquittal ;  as  the  trial  was  alleged  to  have  taken 
place  on  Wednefday  next  after  1 5  days  from  the  feaft 
day  of  Eafter,  whereas  it  was  proved  to  have  taken 
place  on  Tuefday  after  the  end  of  Hilary  Term ;  and 
there  was  a  clear  mifdefcription  of  the  tribunal  before 
which  the  verdift  of  acquittal  was  given,  the  declant- 
tion  dating  that  to  iiavc  been  **  the  court  of  our  faid 
^*  lord  the  king  before  the  king  himfelf/*  (which  muft 
be  a  trial  at  bar)  and  the  record  proving  it  to  have 
been  in  the  great  hall  of  pleas  at  Weftrainfter  before 
Edward  Lord  EUenborough , Chief  Jufticc,  &c,  William 
Jones,  Gent,  being  aflbciated,  &c.  (which  was  a  trial 
at  Nifi  Prius.) 

Gar  row  J  for  the  plaintiff,  maintained,  that  upon  the 
authority  of  Purcel  v.  M'Namara,  9  Eaft,  157.  the  va- 
riance as  to  time  was  immaterial;  and  the  court  alNifi 
Prius,  though  not  commonly  fo  defcribed,  might 
without  impropriety,  be  filled  the  court  of^  our  lord 
'  the  king  before  the  king  himfelf. 

Lord  ELLE'i^iBOROuGH. — This  is  not  the  court  of 
our  lord  the  king,  before  the  king  himfelf,  but  a  fit- 
ting at  Nifi  Prius  in  the  great  hall  of  pleas  at  Weft, 
minfter.    What  is  decifive  is,  that  the  declaration 

goe^ 


V 
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goes  on  to  fay,  that  the  fdd  Mary  was  thereupon  dif-        1809. 
ipharged  by  the  /aid  court.     She  was  not  both  tried   Voo'dfor» 
and  finally  difcharged  at .  the  fame  time,  nor  by  the  v. 

fame  tribunal.  The  miftake  has  arifen  from  fuppofmg  A«hlet. 
that  both  occurrences  took  place  together  at  the  return 
of  the  habeas  corpora.  But  the  Chief  Juftice  is  then 
fuppofed  to  return  his  record,  which  (hews  that  the 
trial  took  place  at  the  day  of  Nifi  Prius'. — ^His  Lordfhip 
refufed  to  fave  the  point^  and  direded  a  nonfuit. 


In  the  enfuing  term  Puller  moved  for  a  rule  to  fhew 
caufe  why  the  nonfuit  fhould  not  be  fet  aiid^,  con- 
tending that  the  variance  was  immaterial,  and  that  as 

the  declaration  contained  a  fufficient  averment  of  the 

«    •    •   •         • 

acquittal  according  to  the  fad,  the  incongruous  mat- 
ter might  be  rejefted  as  furplufage ;  but  the  Court 

held  that  there  was  a  fubftantial  mifdefcription  of  the 
tribunals  before  which  the  plaintiff's  wife  was  tried 
and  finally  acquitted,  and  Fuller  took  nothing  by  his 
motion* 

*  Carrowy  Toppings  and  Puller ^  for  the  plaintiff. 
l(\it  Attorney'  General  for  the  defendants 

[AttornieSy  VineeHt  oiSid  Jnhnfon.^ 


-i.       ■■  I  ■  ■■■  II        n 


vide  Hunter  v.  French,  Willes,  5 1 7.     Rex  v.  Lookupi  x  T.  R. 
140.    Morgan  v.  Hughes,  z  T.  R.  231. 

Sabih 
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1809. 

Satnrihyjuiy  I.  Sabin  V.  De  Burgh  and  othcrs. 

» 

A  noiice  to  «»•  rpHis  x^as  2X1  aftion  for  falfe  imprifonment  againil 
94  G,  a.  c.  44.  three  magiftrates  of  the  county  of  Middlefex. 

need  not  fpecify 
thtfvrm  ofaQioH 

iti»*fu*flkifnt'         ^  notice,  of  which  the  following  is  a  copy,  was 
if  it  Kateg        proved  to  have  been  fcrved  upon  each  of  the  de» 

lAC  writ  or  r       1 

prsceff,  and  the    xendants : 

''  Sirs, 

i  VOU  having  on  or  about  17th  day  of  Oflober  laft, 

as  three  of  His  Majtifty's  juRiccs  of  the  p^iacem 

and  for  the  county  of  Middlefex,  cauf^d  me  to  be 

apprehended  and  unlawfully  confined  in  a  certain  gaol 

or  prifon  commonly  called  the  Cage,  at  Uxbridge,  ii| 

the  faid  county,  and  to  be  there  imprifoned,  and  kept 

and  detained  in  prifon  there  without  any  lawful,  rea» 

fonable,  or  probable  caufe  whatfoever,  for  a  long  fpacp 

'  of  tinie,  (to  wit,)  for  the  fpace  of  three  hours  then 

next  following,  and  at  the  expiradon  of  the  faid  con- 
finement and  imprifofament,  caufed  and  procured  mc 
to  be  removed  from  the  faid  Cage  at  Uxbi:idge,  an4 
unlawfully  carried  and  conveyed  hand-cuffed  in  and 
on  board  of  a  certain  veffel  called  the  Enterprize  Ten* 
der,  then  lying  in  the  River  Thames,  and  without 
any  reafonable  or  probable  caufe  whatfoever,  caufed 
and  procured  me  to  be  kept  and  confined  in  and  on 
board  of  fuch  tender  for  a  long  fpace  of  time,  (to  wit) 
for  the  fpace  of  three  weeks  then  aext  following ;  I  do, 

therefore. 
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therefore,  according  to  the  forrp  of  the  ftatute  ia  fuch 
cafe  made  and  provided,  hereby  give  you  notice  that 
i  fliall,  at  or  foon  after  the  expiration  of  one  calendar 
month  from  the  time  of  your  being  ferved  with  this 
notice,  caufe  a  certain  precept,  commonly  called  a 
bill  of  Middlefex,  to  be  fued  but  of  His  Majefty's 
court  of  King's  Bench  at  Weftminfter  againft  you,  at 
my  fuit,  for  the  faid  imprifonment,  and  (hall  proceed 
againd  you  thereupon  according  to  law.  Dated  this 
f  8th  day  of  December  1808. 

Yours,  &c. 
Witnefe,  &c.  JAMES  SABIN." 


igi 


Sabiv 

De  Buror 
andotfaertt 


Garr&w  for  the  defendants  objeAed,  that  this  notice 
was  infufficient  under  flat.  24  G.  2.  c.  44.  {a),  in  not 
ftating  what  adion  the  plaintijQF  meant  to  found  upon 
his  bill  of  Middlefex.  After  fuing  out  that,  he  might 
have  declared  in  cafe^  or  in  irefpafs^  and  it  was  mate^ 


jy. 


(a)  Stat.  24  Geo.  2.  c.  44. 
J  I.  ena^Sy  "  that  no  writ  fhall 
be  fued  out  agniiifl,  nor  any 
copy  of  any  proccfs  at  the  fuit 

of  a  fubje£l  fiiall  be  ferved  on 
any  Juftice  of  Peace,  for  any 
thing  by  him  done  in  the  exe- 
cution of  his  office,  until  notice 
in  writing  of  fuch  intended  writ 
or  proccfs  fhall  have  been  deli- 
vered to  himi  or  left  at  the  ufual 


plac6  of  his  abode,  by  the  at- 
torney or  agent  of  the  perfori 
who  intend*;  to  fue,  at  leaft;  one 
calendar  month  b-^fore  the  fuing 
•ut  or  ferving  the  fame,  in  which 
notice  fhall  be  clearly  and  ex- 
pUcitly  contained  the  caufe  of 
aftlon^  on  the  back  of  which 
notice  (hall  be  indorfed  the  name 
of  fuch  attorney,  with  the  flacc 
of  his  abode." 


rial 


IB09. 
Sabin 

V, 
X>M  BUROH 

and  others* 
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rial  that  the  magiilrates  fhould  be  informed  which  wal 
to  be  brought  againft  them,  as  that  might  guide  their 
difcretion  in  tendering  amends.  One  of  the  objedicms 
in  Lovelace  v.  Curry,  7  T.  R.  631.  v^s,  that  the  noi. 
tice  did  not  ftate  what  form  of  a^lion  the  plaintiff' meant 
to  commence^  and  it  might  be  gathered  from  what  fell 
from  the  court,  that  this  obje£iion  was  fatal. 

Lord  Ellekbo ROUGH  .^-^Atl  that  the  ftatute  re^ 
quires  is^  that  the  notice  fhall  contain  two  things^ 
I .  the  writ  or  procefs  which  the  plainti£F  intends  to 
iue  out ;  2.  the  caufe  of  adion  for  which  he  futit. 
Both  thefe  are  contained  in  the  prefent  notice.  Tlic 
form  of  adion  is  not  required  to  be  fpecified.  In 
Lovelace  v.  Curry,  the  Court  only  decided,  that  there 
mud  be  a  month's  notice  of  the  particulaf*  procefs  ta 
be  fued  out,  and  that  it  was  not  enough  to  (ay,  that 
an  a£tion  fhould  be  commenced  againft  the  magiflrate 
for  hisfaid  mifcondu6l.  I  do  not  difapprove  of  any 
thing  laid  down  in  that  cafe  \  but  I  am  not  difpofed  to 

carry  it  farther,  left  adions  of  this  fort  fiiould  be  en* 
tirely  defeated* 

The  attorney  whofe  name  was  indorfed  on  this  no- 
lice,  and  who  had  ferved  it,  being  afked  if  at  that 
time  he  had  taken  out  his  certificate,  faid,  he  had  or- 
dered his  clerk  to  take  it  out,  and  had  given  hioi 
mrtiey  for  this  purpofe ;  but  that  he  had  never  feen 
it, — Lord  Ellenborbugh  held  this  fufEdent  evidence  of 
his  being  qualified  to  a£t  as  an  attorney. 

1  It 
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It  was  proved  that  the  defendants  having  convi^led   ,     *^^    ^ 
the  plaintiff,  a  farmer's  fon,  of  riding  on  the  ihafts  of       Sabui 
his  cart,  whereby  he  forfeited  lox.  fent  him  onboard    t>    «' 
the  tender  at  the  Tower,  and  that  he  was  tranfmitted     aud  others* 
from  thence  to  a  (hip  of  war  at  the  Nore,  where  he 
remained   till    difcharged    under  a  writ  of  habeas 
corpus. 


The  pbuntiff  had  a  verdift  with  500  /.  damages. 

Pari  and  Reader  for  the  plaintiff. 

Carrowy  Efpinajfey  and  Arabin  for  the  defendants^ 


[Attomics,  C^Uman  and  If'^trtham^] 


But  the  plaintiff  cannot  give 
■otioe  of  one  form  of  adlion  and 
declare  in  another.  Strickland 
V.  Ward,  7  T.  R.  63 1 . «.  It  is 
now  fettled,  that  where  a  nuigtf- 
trate  intends  to  a6l  as  fuch,  in  a 
matter  within  his  jurifJii^ion, 
however  miilaken  he  may  be, 
he  is  entitled  to  notice  under 
this  ftatute.  WeJler  v.  Tokic,  9 
1E^2&,^G^  It  is  fufHcient  for 
iis^  attorney  who  gives  the  no- 


tice to  defcribe  himfelf  generally 
of  the  town  in  which  he  rcfides, 
as  "  of  Birmingham."  Ofbom 
V.  Gough.  3  Bof.  &  Pul.  551. 
But  it  mud  appear  from  the 
words  nfed,  that  the  place  at 
which  the  notice  is  dated  is  th« 
place  of  the  attorney's  abode. 
**  Given  under  my  hand  at  D." 
held  bad.  Taylor  »1  Fenwick| 
7  T.  R.  635. 
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M'nday^ 

JuJy  3- 

In  an  a^ion  for 
the  value  of 
goods  furnifhrd 
•n  the  defend- 
90t't  credit  tea 
third  perfoRy 
that  pci  fon  is 
tux  a  com{>eterit 
^irncfs  for  the 
plaiatiffjirtthttut 
a  refeafe 
Q.  Ifthliperfoo 
bt  a  married 
troroan  living 
apart  from  her 
kuiband,  vrhe- 
ther  ^  rhuft  be 
telcafed  to  ren- 
der ^er  a  com- 
iMtetc  witncd  ? 


Wright  v.  WardLe,  Es<i.  m.  P* 

'T'HIS  was  an  afltion  by  an  upholfterer  for  the  prica 
of  certain  houfehold  furniture,  fupplied  to  one 
Mrs.  Mary  Anne  Clarke,  at  the  requeft  and  on  the 
credit  of  the  defendant, 

ITo  prove  that  the  credit  had  been  given  to  th^ 
defendant,  the  principal  witnefs  was  Mrs.  Clarke 
herfelf. 

jB^/?,  Serjeant,  for  the  defendant  objefted  that  fhc 
was  not  a  competent  uitncfs  without  a  releafe.  As 
the  goods  were  furnifhed  to  her,  and  were  now  her 
property,  Hie  was  priwd  fade  liable  lor  them,  and  (he 
had  therefore  a  direfl:  intercft  to  fix  that  Uability  oil 
another  perfon. 

The  Attorney  General^  contra,  contended,  that  flici 
liiras  quite  an  indifferent  witnefs ;  fmce  the  plaintiff^ 
by  bringing  his  aftion  againft  Mr.  fVardle,  difclaimed 
all  right  to  fue  her,  in  the  fame  manner  as  if  he  had 
formally  relcafed  hen 

Lord  Ellenborouch  was  at  firft  inclined  to  think 

that  the  witnefs  could   never  be  charged  for  thefe* 

goods,  and  had  no  intereft  in  the  verdid  j  but  after* 

Ivards  thought  a  releafe  was  neceffary,  as  flie  mighl 

hrfve  mifled  the  plaintijBF  by  mifreprefenting  the  con« 

dnQ,  of  the  defendant^  and  might  ilill  be  liable  if  this 

were  deteded,   . 

10  A  releaff 
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A  releafc  was  accordingly  executed  to  her,  by  the  1809. 

name  of  Mary  Anne  Clarke.    She  was  then  aiked,  ^^^^^lom 

whether  flie  was  not  married  ?  She  faid  that  (he  was  ;  v. 

but  that  fhe  had  long  lived  apart  from  her  hufband.  Wardlb. 

Bejl^  Serjeant,  infifted  that  the  releafe  ihould  be 
executed  to  him. 

The  Attorney  General  argued,  that  if  (he  was  a 
married  woman  ihe  had  no  intereft  whatever,  as  fhe 
could  not  herfelf  be  fued  for  the  goods  even  had  ere-* 
dit  been  given  to  her  alone ;  and  that  her  hufband 
could  not  be  liable  for  articles  fumifhed  to  her  in  the 
iituation  in  which  fhe  then  lived. 

Beft^  Serjeant,  anfwered,  that  a  married  woman  was 
an  incompetent  witnefs  in  a  quefUon  in  which  her 
hufband  was  intcrefted ;  that  for  any  thing  proved^ 
Aefe  goods  might  be  fuitable  to  the  fortune  and  de- 
gree of  Mrs.  Clarke's  hufband ;  and  that  the  Judge 
would  not  try  in  this  incidental  manner,  whether  fhe 
had  done  or  was  doing  any  thing  to  difcharge  her  * 
hulband  from  all  liability  for  the  debts  which  fhe 
contra<5led. 

The  Attorney  General  fdd,  the  plaintiff  was  ready  to 
execute  a  releafe  to  the  hufband, — which  was  done 
accordingly. 

Mrs.  Clarke  then  proceeded  with  her  evidence,  and 
the  plaintiff  had  a  vcrdi£i:. 

VouII-  P  The 
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^^jt    I       The  Attorney  General,  Garrowy  and  G.  Beji  for  the 

Wright      plaintiff. 


WAaDiJs 


Bejly  Serjeant,  P^r^  zndMa&yai  for  the  defendant- 


[Attomieiy  St9kes  ind  CorJield.'\ 


If  Rutband  and  wife  are  not 
parties  on  the  record,  it  does 
not  feem  perfeAly  fettled,  in 
what  cafes  the  one  may  be  a 
witnefs  where  the  intercfts  of 

* 

the  other  are  at  flake.  In 
Williams  v.  Johnfon,  i  Str.504, 
which  was  an  a^ion  for  wed- 
ding clothes  fumifhed  to  the 
defendant's  wife,  the  mother-in- 
law  was  admitted  to  prove  that 
they  were  delivered  on  the  cre- 
dit of  her  hufband,  and  thereby 
to  charge  him.  But  in  Davies 
©.  Dinwiddy,  4  T.  R.  678, 
where  the  a£tion  was  brought  by 
thetruitees  of  a  married  woman 
for  taking,  under  an  execution 
againft  the  hufband,  goods  fe- 


cured  to  the  folc  and  feparate 
ufe  of  the  wife,  the  hufband  was 
held  not  to  be  a  competent  wit- 
uefs  to  prove  the  identity  of  the 
goods,  although  it  was  argued 
that  he  came  to  fpeak  ag^nft 
his  interefl,  as  if  the  goods  were 
not  rightfully  taken  in  exectt- 
tton,  the  debt  remained  unfatis^ 
fied.*— Wliererer  the  httfband  or 
wife  is  a  party,  the  evidence  of 
the  other  is  invariably  excluded 
on  grounds  of  poTicy^  whatever 
the  tendency  of  the  evidence 
tendered  may  be  on  the  fcore  of 
tnterejl.  Vide  Broughton  tr. 
Harper,  2  Lord  Raym.  752. 
Rex  v.CKveger,  2  T.  R.  263. 
Bentlcy  v.  Cook,  2  T.  R.  165. 
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ADJOURNED  SITTINGS  IN  LONDON- 


.WkIGHT   v.   DaNNAH.  •     TuciAiri 

JUJ74, 

GOODS  bargained  and  fold. — ^Plea,   the  general  a  memorandum 
•  >—  '^'  of  ihe  tale  of 

lllue*  grxjds  und^r  th« 

I7tli  fed  ion  of 
the  ftacute  of 

The  a£Kon  was  brought  for  the  value  of  four  facks  ^^ll'd'hrolltf 
^f  clover  feed.    The  parties  having  met  on  the  com  '^^  contra^ing 

*  c?  parties  a«  the 

exchange  in  London,  entered  into  a  negociation  for  authormd 

Lrii»i»riir  i  ii  t  igent  ef  the 

the  fale  of  this  feed;  and  after  they  had  agreed  on  other:  the ajent 
the  price,  the  plaintiff  wrote  the  following  memoran-  Pfun,  * 
dum  of  the  contract* 

**  Robert  Dannah,  Windley  near  Derby. 

4  Sacks  clover  feed,  at  61.  i8s. 
Per  Fly  Boat.'* 

After  the  plainfiff  had  written  this  memorandum, 
the  defendant,  who  overlooked  him  while  he  wrote  it, 
defiredhim  to  alter  (he  figures  18  to  16, — 6L  i6s*  be« 
ing  the  price  agreed  on.  This  the  plaintiff  accordingly 
did.  They  then  partedi  the  memorandum  being  left 
with  the  defendant. 

?^  Park 


1^4 


l8o9< 


Wri6ht 
Daknah. 


CASES  AT  NISI  PRIUS. 

Park  objeflied  that  this  was, not  a  fufficieilt  memo* 
randum  within  the  ftatute  of  frauds,  not  being  figned 
by  the  party  to  be  charged  by  it,  or  his  authorized 
agent  (a). 


Garrow  and  Puller y  contra^  fubmitted  that  the  de- 
fendant had  made  the  plaintiiF  his  agent  for  the  pur- 
pofe  of  figning  the  memorandum,  by  overlooking 
Sind  approving  of  what  hc^  had  written  ;  and  they  put 
the  cafe  of  a  man  incapable  from  dUeafe  or  ignorance 
of  writing  for  himfelf. 

Lord  Ellenborough  faid,  the  agent  muft  be  fome 
jthird  perfon,  and  could  not  be  the  other  contra&ing 
party,- 

Plaintiflf  nonfuited. 

Garrow  and  Puller  for  the  plaintilu 

Park  for  the  defendant. 


{a)  29  Car.  2.  c.  5.  f.  17,  en- 
a^$9  ''  that  no  contradl  for  the 
fale  of  any  g^ods,  5cc.  for  the 
price  of  lol.  or  upwards,  fhall 
be  good  except,  flee,  or  that 
fome  note  or  memoraadum  ia 


writing  of  the  faid  bargain,  be 
made  and  figned  by  the  pairties 
to  be  charged  by  fuch  contra6^j 
or  their  agents  thereunto  law* 
fully  audiorixed." 
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4oj 


This  cafe'  will  probably  be 
oonfidered  as  governing:  the 
conftru£lion  of  the  4th  fe(5lion» 
concerning  promifes  by  execu- 
tors, fureties,  &c.  in  which  the 
words  as  to  the  a^ent  arc  nearly 


the  fame  as  in  the  1 7th. — Th* 
•3d  fedlion,  relating  to  affign- 
ments  and  furrenders  of  leafes, 
&c.  requires  that  the  agent 
fiiall  be  authorized  hy  writ" 
tag. 


Wright 
Dannah« 


Leeds  and  others  v.  Lancashire- 


Tufrdty, 
July  4. 


•TpHE  plaintifFs  declared  as  payees  of  a  promiflbry  Upon  an  mftm- 

^    note  made  by  the  defendant  for  2ooI.     The  firft  m^^Vl^m'jr" 

count  ftated  the  note  as  payable  on  requeft  j  the  fecond  ^fo'^^fjrf  '^^J^lf 

as  payable  fix  months  after  date.  H^^d  by  iiuec 

'  »  perfon*,  there  is 

^  an  indorferoent 

The  inftniment  adduced  in  evidence,  was  in  the  time "  "gninj 
following  form :  Ih'. "t ?.tw'.. 

a«  a  fecurtry  fur 
all  baUiices  to 

*^  We  jointly  and  feverally  promife  to  pay  to  Mr.  Ihe  r Jm  wTthin 
Thomas  Leeds  and  Co.  (the  plaintiffs)  or  order,  the  ?„?iffle''rh;« 
fum  of  looL  for  value  received  by  us.     As  witnefs  ""'^^^^  ^*pp^*  ^® 

'  owe  to  the  payee; 

our  hands  this  Sth  day  of  Sept.  i8o8.  that  thenot« 

fhuuld  be  in  fort* 
fix  mantht ;  and 
thit  no  money 
Ihould  be  liabl« 
to  be  called  for 
fooner  in  anjr 
cafe.     In  an  ac« 


Jas.  Marriott. 
Jas.  Lancafhire.. 
Edward  BalL" 


*  ^    *       .         I.  «    .  . .    .  «  *"^''  againft  one 

«r  ttf  fareticf,  the  payee  cannot  declare  upon  tiiii  inftrumeat  as  a  prom.flTory  note,  p:iyable  cither 

an  ilcmarid)  or  at  fix  monUii  after  date.    Betweta  thefe  parties,  il»c  imlruDicnt  it  m  a^rttrnMrnt.  ^nA 

oiult  be  flampcd  and  declared  upon  as  fucH. 

P3  Oa 


an  agrttmiittf  and 


to6  CASES  AT  NiSl  PRIUS. 

1809.  Gn  the  back  of  the  paper  were  thefe  words,  Which 

Leeds       were  proved  to  have  been  written  before  it  was  figned 
and  others     by  Laticajhire  or  Ball: 

Lancashire 

'*  The  within  note  is  taken  for  fecurity  of  all  fuch 
**  balances  as  James  Marriott  may  happen  to  owe  to 
*'  Thomas  Leeds  and  Co.  not  extending  further  than 
^*  the  within  named  fum  of  2 pel. ;  but  this  note  to 
**  be  in* force  for  fix  months,  and  no  money  liable  to 
*'  be  called  for  fooner  in  any  cafe.** 

It  appeared  that  there  were  mercantile  dealings  be- 
tween the  plaintiffs  and  Marriott,  in  the  courfe  of 
which  he  became  indebted  to  tliem ;  and  that  they 
refufed  to  deal  with'  him  any  longer,  unlefs  he  pro- 
cured a  guarantie  from  Ibme  refponfible  perfons. 
Upon  this,  the  above  inftrument  was  made.  It  was 
imprefl'ed  with  a  promiffory-note  ftamp,  and  the  makers 
Teprefcntcd  it  to  the  plaintiffs  as  a  binding  promiffory 
note. 

« 

Garrow  for  the  defendant  objefted,  however^  tijat 
it  was  in  reality  an  agreement^  and  ought  to  have  been, 
(lamped  and  declared  upon  accordingly.  _ 

Park  and  Liitledale  contended,  that  this  inftrument 
muft  either  be  confidered  a  promiffory  note  payable  on 
demand,  or  a  promiffory  note  payable  in  fix  months. 
It*  was  made  payable  to  the  plaintiffs  or  order,  and 
therefore  was  negotiable.  Might  it  not  then  have  beea 
declared  on  as  a  promiffory  note  in  the  hands  of  an  in- 

8  dorfee 
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dor  fee  for  value  ?  But  it  muft  be  fo  equally  in  the        1809. 
hand$    of    the    payees.      The    indorfcm^nt  beuig    ^j^V    ,  ^ 
repugnant   to  the  body  of  the  bill,  might  be  re-     and  otheri 
iecled  entirely ;    and  if  it  were  conftrued  as,  a  defeaz-   ^      ''" 
ance,  it  could  not  operate  further  than  to  prevent  the 
bill  from  being  put  in  fuit  till  fix  months  after  its  date, 
and  to  let  in  evidence  on  the  part  of  the  defendant  that 
no  balance  was  then  due  to  the  plaintiffs  from  Jama 
Marriott* 

Lord  Ellenborouqh.-t-As  between  thefe  parties, 
the  inftrument  in  queftion  is  only  an'agreement,  and 
not  3;-  promiffory  note.     In  the  hands  of  a  bona  fide 
holder^  who  received  it  as  a  promiffory  note,  it  might 
poffibly  be  confidered  as  fuch ;   but  the  prefent  plain* 
tiffs   can  only  treat  it  as  a  puarantie  for  Marriott  to  ^-//:[  ''^  '    ^ 
the  amount  of  200I.     As  to  them,  the  indorfement^J5^/,^.//4l/ 
muft  be  incorporated  with  the  body  of  the  note*  It  is  /jf2  ^jU^  ff^^f^Ji/^ 
clear,  therefore,  that  they  cannot  maintain  an  aftion  f^x /^r^^^*^^- 
upon  it  without  an  agreement  ftamp>  ^^  j^^^^  ^ 


Plaintiffs  nonfuited.  z^/* 

Fark  and  Littkdale  for  the  plaintiffs. 
Garrow  for  the  defendant. 

V 

f  Atterniet^  Ei/tt  an^  X/<0ir/bi  <(.]| 


It  was  formerly  thought  a  gency.  Andrews  v.  Fnuiklin, 
promifibry  note  might  in  fome  Stra.  ^4.  Dnwkcs  \».  Lord 
C^fst  be  payable  on  1  contin-      Delonuae>  2  Bl.  Rep.  784,  But 

P4  ^^ 


«o»  CASES  AT  NISI  PRIU& 

1809.  it  is  now  fully  fettled  that  there  aU  events,  the  inftnunentiiUift 

^      ><-     1^  ia  no  diflin^on  in  this  refpeft  be  treated  as  a  fpecial  agrees 

LiEEDS  l>etween  promiflbry  netes  and  ment.     Carlos  v,  Fancourty  i« 

^  bills  of  exchange,  and  that  if  error,  5  T.  R«  482. 

Xancashibe  the  money  is  not  payable  at 


'^jXll*  Smith  v.  Mullett. 

thc/oi,rM,againfl     A  XlTION  agauift  the  indorfer  of  a  bill  of  exchange 
^1  biuo'f  M^i"  dravm  by  one  Mills ^  payable  to  his  own  order, 

?Jii:\«  whrch  and  indorfed  by  him  to  the  defendant;  by  the  defend- 

Iio^.**lf  J" '^^r^  ant   to  one  Heffird,  by  Hifford  to  one  Ayktty  by 

thai'rhe  puintiff  Jylett  tQ  thc  plaintiflf,   and  by  the  plaintiff  to  one 

rtceived  notice ,_  •'  ' 

of  the  d\ikiomi€r^L(ywe* 

of  the  bill  frpm  1 

bis  indorfee  on 

«o„rh:'Jd2^^^       The  bill  became  due   on  Saturday,  May  19th, 

n^5c*  '?J^i"^  when  it  was  in  L9wi%  hands.    He  and  all  the  parties 

by  a  letter  put '  to  it  rcfidc  in  the  metropolis.     On  Monday  the  20th, 

iiy°ii)ft  oft'cTST  Lowe  gave  notice  to  the  plaintiff  that  the  bill  had  been 

l^TbuUol'te'  diflionoured.     On  Tuefday  afternoon,  a  few  minuteg 

thatitwai  not  p^fl.  (jye,  the  plaintiff's  clcrk  put  a  letter  into  the  two- 

dcliveredout  ^  n       /i  ^.    •  ^.  ^   ,  r«*  .     , 

till  the  morning  penny  poft  officc,  givmg  notice  to  AyletU    This  letter 

/r./!/*ih"  bythii  having  been  put  in  fo  late,  according  to  the  courfe  of 

tifftVd1f&.  ^^^  two-penny  poft,  was  not  deKvered  out  till  Wed- 

edaiithe^pnOTin-  ncfday  moming.     On  Wednefday  Ayleti  gave  notice 

In  the  couue  of  to  Hcffordy  and  Hefford  to  the  defendant.    The  quef- 

of  the  diOioDouv  tion  was,  whether  the  defendant  had  received  due  no« 

r.'hf/^^in.  tice  of  the  difhonour  of  the  bill. 

dot  fee  and  to 

(he  dcfiodaiif.  Park 


TRINITY  TEUM,  49  GEORGE  ni. 

Park  and  C^Itman  xnaintsdned  that  the  notice  was 
fufEcient  on  the  authority  of  Scott  v.  Liflford^  i  Campb. 
^46.  where  a  bill  of  eatchange^  all  the  parties  to  which 
Kfided  in  London  or  the  vicinity,  becoming  due  on 
die  4th  of  the  month,  it  was  then  prefented  for  pay- 
ment by  the  payee's  bankers,  who  returned  it  to  him 
difhbnoured  on  the  5th,  and  the  court  held  that  a  letter 
from  him,  put  into  the  two-penny  poft  on  the  6th  (at 
what  hour  did  not  appear),  was  reafonable  notice  to 
the  drawer  of  the  diflionour  of  the  bill.     The  rule 
therefore  was,  that  every  indorfee  fliould  have  a  day 
to  give  notice  to  his  indorfer ;  and  here  reckoning 
the  number  of  indorfees^  it  would  be  found  that  the 
defendant  had  received  nodce  a  day  fooner  than  be  had 
a  right  to  require  it. 


«o» 


1399. 


Smith 

MVJULJETT* 


Lord  Ellenborouoh,— It  is  of  great  importance 
that  there  ihould  be  an  eftabliihed  rule  upcm  this  fub* 
je^ly  and  I  think  there  can  be  none  more  convenient 
than  that  where  the  parties  refide  in  London,  each 
party  ihould  have  a  day  to  give  notice.     I  have  before 
faid,  the  holder  of  a  bill  of  exchange  is  not,  omi/^t 
emnibus  aliU  negotiis^  to  devote  himfelf  to  giving  notice 
of  its  diihonour.     It  is  enough  if  this  be  done  with 
reafonabl^  expedidon.    If  you  limit  a  man  to  the  frac- 
tional part  of  a  day,  it  will  come  to  a  queflion  how 
fwiftly  the  nodce  can  be  conveyed,— a  man  and  horfe 
muft  be  employed^  and  you  will  have  a  race  againft 
timo. — But  here  a  day  has  been  loft.    Xhe  plaintiff  had 
nodce  himfelf  on  the  Monday,  and  does  not  give  no* 
dee  to  his  indorfer  till  the  Wednefday.    If  a  party  has 
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<:ases  at  nisi  prius. 


Smits 

MUIXETT. 


an  entire  day,  he  mnfl  fend  oflF  his  letter  conveying 
the  notice,  within  poft  time  of  that  day.  Theplaintiff 
only  wrote  the  letter'  to  Aylett  on  the  Tucfday.  It 
might  as  well  have  continued  in  his  writing-de(k  on  the 
Tue{^ay  night,  as  lie  at  the  poft  office.  He  has  clearly 
been  guilty  of  laches,  by  whith  the  defendant  is  dif* 
charged. 


Plaintiff  nonfuited. 

Zark  and  Coltman  for  the  plaintiff. 

Carrcw  and  Comyn  for  the  defendant. 


[Att«rnief|  H^ajhwgh  aad  Cre^kJ^ 


In  Marfi  ▼•  MaxtueHf  tried 
during  the  fame  HttingSy  Lord 
Ellenborough  ruled,  that  up« 
on  the  difhonour  of  a  bill,  it  is 
not  enough  that  the  drawer  or 
indorfer  receives  notice  in   as 


quent  indorfees,  unleft  it  i» 
ihewtt  that  each  indorfee  ^tk 
notice  within  a  day  after  re*. 
ceiving  it ;  as  if  any  one  has 
been  beyond  the  day^  the  drawer 
and  prior    indorfers    are  dif* 


many  days  as  there  are  fubfe-      charged. 
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PiERsoN  v.  Hutchinson.  Friday,  juiy  7. 


An  a£Vton  at 
\kw  cannot  be 


'TpHIS  was  an  adion  by  the  indorfee  againft  the  ac- 
ceptor of  a  bill  of  exchange.  maiutaincd 

*  o  •  againft  theac* 

ccptor  of  a  bill 

The  Attorney'General  in  opening  the  plaintiff's  cafe  Which  wai  lU, 
Rated,  that  he  ftiould  not  be  able  to  produce  the  bill,  dor7ed^'!!Jfhtgh 
as  it  had  been  loft ;  but  he  fhould  prove  that  before  *  *^*^^o»^»«- 

^  '  *  d.mnity  hat 

the  aftion  was  brought,  the  defendant  had  been  regu-  b««n  tendered 
larly  called  upon  for  payment,  and  had  been  offered  an' 


a  t. 


unexceptionable  indemnity.     According  to  the  ufagc 
of  merchants,  he  was  thereupon  bound  to  honour  his  ac- 
ceptance in  the  fame  manner  as  if  the  bill  had  (till  re« 
mained  in  the  plaintiff's  hands,  and  had  been  actually 
prefented  to  him  in  the  ufual  form.     Ic  is  laid  down  by 
Marius  (a),  that  when  an  accepted  bill  is  loft,  the  party 
to  whom  it  is  payable  fliould  notify  this  to  the  acceptor ; 
<*  and  when  the  bill  falls  due,  and  the  time  is  come 
**  for  him  to  go  for  the  money,  the  prty  which  had  . 
accepted  the  bill  is  not  freed  from  prefent  payment  of  • 
the  money,  becaufe  the  bill  is  loft ;  for  though  the 
accepted  bill  be  loft,  yet  he  that  accepted  it  is  not : : 
**  Neither  muft  the  acceptor  think  this  to  be  a  fufficient  i 
*^  anfwer  for  him  to  hy^  Jl^ew  me  my  accepted  bill  and 
*^  I  will  pay  you,  and  fuch  like  flams,  merely  to  make^  . 
**  ufe  of  the  money  a  little  longer  time.     Jie  may^  in 
**  cafe  of  obftinacy,  be  fued  at  law  for  the  money  with- . 


(a)  Marius  on  Bills' of  Exchange,  p.  19.  foJ.ed. 


"out 


/ 


fOX. 
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1S09.        <«  out  the  accepted  bill,  and  be  forced  to  the  payment 
^^g^^  "  thereof  with  cofts  and  damages;  and  therefore  merely 
V.  **  by  reafon  of  the  lofs  of  the  accepted  bill,  be  can  have 

^^Jnv  ^"    *^  no  juft  caufe  or  plea  to  detain  the  money  beyond  the 
*^  juft  time  from  the  right  party  who  fhould  receive  the 
*^  fame."     Marius  then  goes  on  to  fay,  that  for  thi^ 
purpofe  the  party  entitled  to  payment  has  only  to  give 
bond  or  other  reafonable  writing  to  the  content  and 
good  liking  of  the  party  that  did  accept  the  bill,  and 
fuch  as  in  reafon  he  cannot  refufe,  engaging  to  fave  him 
harmlefs  from  the  accepted  bill  which  is  loft,  and  to 
difcharge  him  from  the  fum  therein  mentioned  againft: 
the  drawer  and  all  others  in  due  form. — Therefor^,  if 
it  ihould  appear  in  the  prefent  cafe,  that  the  indemnity 
offered  was  fuch  as  in  reafon  the  defendant  could  not 
refufe,  the  produdion  of  the  bill  would  be  difpenfed 
with,  and  the  acceptance  being  proved  by  fecondarf 
evidence,  the  plaintiff  would  be  entitled  to  a  vi:rdi£b. 

Lord  Ellenborough, — If  the  bill  were  proved  to 
be  deftroyed,  I  (hould  feel  no  difficulty  in  receiving 
evidence  of  its  contents,  and  direfting  the  jury  to  find 
for  the  plaintiff.  Even  on  a  trial  for  forgery,  the  dc- 
ftru£tion  of  "the  inftriimeht  charged  by  the  indiSment 
to  be  forged,  is  no  bar  to  the  proceedings,  I  remeixi* 
ber  a  cafe  before  Mr.  Juftice  Buller,  where  the  pri- 
foner  had  deftroyed  a  bank  ifote  he  was  accufed  of 
having  forged,  by  fwallowing  iL  He  was  acquitted 
on  the  merits :  but  the  learned  judge  who  prefided 
held,  that  he  might  have  been  convided  without  the 
production  of  the  bank  note,  and  this  doftrine  was 
approved  of  by  the  whole  prpfeffion.  Here,  however, 

the 
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the  mftrument  is  not  deftroyed.  It  is  loft  after  bring 
indorfed  by  the  payee.  It  may  now  be  in  the  hands 
of  a  bon^  fide  indorfee  for  value^  who  might  maintain 
an  aftion  upon  it  againft  the  defendant.  This  brings 
It  to  the  indemnity.  But  whether  an  indemnity  be 
fuffident  or  infufEcient^  is  a  queflign  of  which  a  court 
of  law  cannot  judge.  There  are  dida  to  be  fure,  that 
upon  the  offer  of  an  indemnity  the  indorfee  of  a  loft 
bill  may  recover  at  law  j  but  thefe  are  fo  contrary  to 
the  principles  on  which  our  judicial  fyftem  refts,  that 
I  cannot  venture  to  proceed  upon  them.  Since  the.^ 
plaintiff  can  neither  produce  the  bill  nor  prove  that  it 
is  deftroyed,  he  muft  refort  to  a  court  of  equity  for 
relief. 


«TJ 


The  Attorney-General  faid  they  could  fhew  that  the 
bill  had  been  difcounted  for  the  defendant's  accommo- 
dation, and  that  the  money  had  come  into  his  hands ; 
but  Lord  Ellenborough  obferved,  that  would  not 
alter  the  cafe ;  for  if  the  plaintiff  were  allowed  to  re- 
cover on  the  money  counts,  the  defendant  might  ftiU 
be  compelled  to  pay  the  fame  fum  a  fecond  time  to  a 
bona  fide  holder  of  the  bill. 

Plaintiff  nonfulted. 

The  Attorney-General^  Holroyd^  and  Bolland  for  the 
jpl^iindff. 

Camnv  for  the  defendant* 


£A.ttoraies^  ^th  antf  Shirvmd.\ 


Iff 


^H 
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PisasoN 

V. 

*HUTCHIK- 

SON. 


In  Hart  v.  King,  1 2  Mod. 
310,  which  was  an  adtion  agaiaft 
the  drawer  of  a  bill  of  exchange 
which  had  been  loft  after  it  was 
.protefted.  Lord  Holt  is  ftated 
to  have  ruled,  that  the  plaintiff 
was  intitlcd  to  recover,  on  prov- 
ing an  acknowledgment  by  the 
defendant  that  he  had  drawn 
the  bill.  But  from  the  report 
it  does  not  appear  in  what  ch»* 
ra6ier  the  plaintiff  fued,  and  as 
there  is  no  mention  of  any  in- 
^mnity,  it  is  probable  that  the- 
.bill  had  never  been  indorfed. 

In  £x  parte  Gretnnvay^  6  Vef. 
Jun.  812.  Lord  Eldon,  C.  faid, 
**  When  I  was  Chief  Juftice, 
I  tried  an  aftion  in  the  Com- 
mon Pleas  upon  a  bill  alleged  to 
b^  loft,  which  had  been  pre- 
vloufly  indorfed  by  the  payee. 
An  indemnity  was  offered  by 
bond:  but  I  nonfuited  the  plain- 
tiff. The  counfel  obje£ied 
ftrongly  on  the  offer  of  indemni-  ^ 
ty.  But  I  never  could  under- 
ftand  by  what  authority  courts 
of  law  compelled  parties  to  take 
the  indemnity." 

If  the  bill  when  loft  was  not 
indorfed,  and  confequsntly  no 
good  title  can  be  made  to  it, 
there  feems  no  reafon  why  an 
a£lion  at  law  may  not  be  main- 
tained upon  it,  as  in  tlie  cafe 
of  a  loft  deed. — And  it  has 
been  determined  that  if  a  bill 
when  loft  &dd  only  a  fpecial  in« 


dorfement  upon  it^  the  indorfee 
may  recover  at  law  without 
producing  the  bill. 

Ltmg  and  others  ,  t«  BtaRtp 
Guildhall,  I  gtb  December  1 9oS% 
Cor.  Lord.  EllenborouCtH. 

AdUon  againft  theDefendiot 
as  acceptor  of  a  foreign  bill  of 
exchange,  drawn  byone^AlTez 
^Jayable.to  his  own  order,  and 
fpecially  indorfed  by  him  to  the 
plaintiffs.— Z,K^Ar,clerk  to  Wmter 
and  Kaye^  proved  that  h(?  carried 
the  original  bill  to  the  Temple 
to  enable  one  Jona  to  compaire 
it  with  the  affidavit  to  hold  to 
bail,  and  having  done  fo,  and 
taken  a  correft  copy  of  itf  put 
it  into  his  pocket  book,  which 
was  ftolen  on  his  return  home. 
Jones  proved  that  ^  copy  pro- 
duced was  correal,  and  that  At^ 
vexf  the  drawer,  had  indorfed  it 
fpecially  to  the  plaintiffs.  On 
this  evidence  the  plaintiffs  had 
a  verdidl. 

Another  diftinftion  may  per- 
haps be  taken,  with  refped  to  m 
bill  indorfed  in  blank,  and  loft 
offer  it  has  become  due.  As  the 
finder  could  not  in  that  cafe  give 
an  effedlual  right  of  a6lion  even 
to  an  indorfee  for  value  and  with- 
out notice,  it  may  be  thought 
that  the  acceptor  cannot  infift 
upon  an  indenuiity,  and  that  the 
interference  of  a  court  of  equity 
would  be  unneceflary;  but  at 
the.  plaintiff  would  make  out  it 

mighc 
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prima  facte  cafe  by  proving  the 
acceptance  and  indorfemcnt,  it 
inight  be  hard  to  expofe  the  ac- 
ceptor,  after  payment  of  the  bill 
without  any  indemnity,  to  the 
hazard  of  (hewing  by  legal  evi- 
dence, that  the  bill  had  been  lofl: 
after  it  became  due. 

It  feems  extraordinary  that  the 
provifion  of  9  &  10  W.  3.  c.  17. 
^  3.  concerning  the  giving  of 
another  bill  of  exchange  in  the 
place  of  one  loft,  (hould  never 
bave  been  extended  by  the  legif- 
latnre  beyond  the  cafe  of  the 
drawer  of  an  inland  bill,--above 


the  value  of  5 1. — ^payable  at  a 
certain  time  after  date-exprefled 
to  be  for  value  received-and  loft 
within  the  time  limited  for  pay- 
ment.—The  3  &  4  Ann.  c.  9. 
having  given  the  like  remedies 
on  notes  as  were  then  in  ufe  on 
inland  bills,  may  be  confidered 
as  having  extended  it  to  the  ma- 
kers of  promiflbry  notes  of  a  like 
dcfeription. 

As  to  the  mode  of  proceeding 
to  enforce  payment  of  a  loft  bill 
in  equity,  vide  i  Vef.  341.  5 
Vef.  Jan.  331$.  6  Vef.  Jun. 
S12. 


1S09. 


Mines  v.  Sculthorpe. 

INDEBITATUS  affumpfit  for  goods  bargained  and 
fold  J  and  for  goods  fold  to  defendant,  and,  at  his 
requeft^  delirercd  to  one  Cecil  Hicks ;  with  the  ufual 
money  counts.    Plea,  the  general  Iflue. 

.  Hicks y  a  retail  fiiopkeeper,  applied  to  the  plaintiff, 

a  wholefale  dealer^  to  be  furniflied  with  a  quantity  of 

cheefe  in  the  way  of  his  trade^  and  referred  him  to 

the  defendant  as  a  perfon  who  would  be  accountable 

for   what  (hould  be  fent.     The  plaintiff  thereupon 

^ote  a  letter  to  thb  defendant,  requiring  to  know 

whether  he  confented  to  this.    The  defendant  returned 

^^  following  anfwer : 


Saturday,  Jttljrfr 

If  ^.  by  a  writ^ 
ten  guv^ntic 
undertake 
to  j4.  to  anfw€r 
f(.r  the  payment 
of  goads  to  he 
^nt  by  bim  to 
Cy  A.  cannot 
maintain  indehi* 
tatus  mffi4mjtfit 
againft  B.  for 
the  price  of         t 
goods  fent  to  C« 
accordingly^  but 
mud  declare 
fpecially  on  th* 
guarantie. 


€( 


Sir, 


.  I 
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Sir, 


SCUL- 
tHORPS. 


IN  reply  to  yours  of  yefterday  refpcfting  Mr.  Hickt, 
now  inform  you,  I  vdll  anfwcr  for  the  payment  of 
goods  fent  to  him  to  the  amount  of  iifioo.  for  fix 
months.  Hope,  after  that,  you  will  not  think  it  Ac- 
ceflary  for  me  to  be  longer  accountable,  as  you  will, 
of  courfe,  become  well  acquainted  with  his  manner  of 
doing  bufinefs,  and  that  that,  as  well  as  his  payments^ 
will  be  quite  fatisfadkory.    I  am,  &c.*' 

Goods  were  accordingly  fupplied  by  the  plaintfff  tb 
Hicksy  for  the  value  of  which  the  prefent  zQaxm  ynA 
brought. 

Garrow  and  Lowes  for  the  defendant  contended, 
that  under  thefe  drcumftances  indebitatus  qffimipjit 
would  not  lie,  and  the  plaintiff  ought  to  have  de« 
clslred  fpedally  upon  the  guarantie.  The  goods 
were  not  fold  to  the  defendant ;  but  to  Hicks.  He 
was  the  real  debtor,  and  the  other  was  only  a  furetyt 
» There  was  no  debt  or  di^,  therefore,  on  the  part 
of  the  defendant,  in  confideration  of  which  the  law 
raifed  a  promife.  The  declaration  fhould  have  ftated, 
that  in  confideration  that  the  plaintiff  would  deliver 
the  goods  to  Hicks^  the  defendant  undertook  to  gua;- 
rantee  the  payment  of  them. 

The  Attorney^Generaly  cmtra^  argued,  that  as  the 
defendant  had  undertaken  to  anfwerfor  the  payment  rf 
Zoodsfenty  there  was  a  contrafl:  of  fale  with  him,  and 
the  price  of  the  goods  fo  fent  was  a  debt  for  which  ht 

I  was 


TRINITY  TERM,  49  GEORGE  III.:  21? 

« 

liable,  and  for  the  payment  of  which  the  law  jSog 
raifed  a  promife.  According  to  the  contrafl:  between 
the  parties,  the  confideration  moving  from  the 
plaintiff  was  executed,  and  the  breach  of  the  defend- 
ant's undertaking  lay  in  the  non-payment  of  money, 
Therefore,  indebitatus  ajfumpfit  was  the  proper 
rdy. 


L.ord  Ellenborough.  The  goods  were  certainly 
fold  to  Hicks.  The  defendant's  undertaking  is  col- 
lateral, and  ought  to  have  been  declared  on  fpeci* 
ally. 

Pkuntiff  nonfuited* 

TTie  Attorney  General  and  Marryat  for  the  plain- 

Carrow  and  Lawes  for  the  defendant. 

lAt^Gitneii  ff'AartM  find  Langiam.l 


S^  all  the  cafe$  upon  xhh  fubjedy  colleAcd  and  conunented 
^>^tH  I  WHK^a'ft  SiitmdeW,  six.  (z.) 
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MondMYf 

Inly  la 


Skook  and  another  v.  Davibson  and 

AKOTHER.. 


ji.f  a  merchant, 
at  different  timet 
employs  C,  an 
ioiarancebrokery 
to  eSe&  policits 
ofinfurance  for 
bim :   C,  with- 
cut  jf.'s  concur* 
rcnce,  employs 
J?.»  another  iufur- 
ance  broker,  to 
eSea  there  poli- 
cirt,  informing 
bimthat  they  were 
for  a  correfpon- 
dent  in  the  coun* 
try  :   B.  gets  the 
ptlicict  effeded 
in  ^.*t  name, 
and  delivers 
them  ally  except 
one,  to  C.  i  C. 
becomes  bank- 
rupt, without 
having  paid  B, 
any  part  of  the 
premiums,  and 
'  A.  being  indebt- 
ed tohiscftatc 
beyond  the 
amount. — Held, 
that  B,  had  nut 
a  li«i  on  the  po- 
licy he  detained 
for  the  general 
balance  due  to 
him  from  C, 
and  that  ^. 
could  maintain 
Ircver   for  this 
policy  againft 
B,,  after  ten- 
dering him  the 
premiums  and 
•ommifuoii  due 
inrefpediofii 
alene. 


'T^ROVER  for  a  policy  of  infurancc. 

The  quefUon  was,  whether  the  defendants  had  ar 
lien  upon .  this  policy  for^the  general  balance  due  ta 
them  from  one  John  Carter  ? 

In  December  1808  and  January  1809,  the  plaintiffs 
gave  inftruftions  to  Carter,  an  infurance  broker^  to 
effeft  feveral  policies  for  them.  Carter^  inftead  of 
doing  fo  himfclf,  without  their  confent  or  knowledge, 
employed  the  defendants,  who  are  likewife  infurance. 
brokers,  to  eflfed  the  policies.  He  told  the  defendants, 
they  were  for  a  corr^fpondent  in  the  councry,  and  it 
appeared  from  the  policies  themfelves,  which  he  de- 
livered to  them,  that  they  were  for.  the  plaintiffs,  as 
they  were  all  filled  up  in  their  names.  The  defend-  • 
ants  got  the  policies  underwritten,'  and  advanced  the 
premiums;  no  part  of  which  hasyet  been  repaid  to  them. 
All  the  policies  were  delivered  to  Carter^  except  that, 
on  which  the  aftion  was  brought. 

In  January  1809,  Carter  was  declared  a  bankrupt. 
The  plaintiffs  were  then  indebted  to  him  in  a  larger 
fum  than  the  balance  due  from  him  to  the  de- 
fendants. 

Before 
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Before  the  commencement  of  the  afldon,  the  plain- 
ti&  tendered  the  defendants  17I.  6s.  6d.  the  amomit 
of  premiums  and  commiilion  on  the  policy  in  queftion; 
but  the  defendants  refufed  to  deliver  it  up,  unlcfs 
the  baknce  diic  to  them  from  Carter  were  completely 
btisfied. 

Park  for  the  plaintiffs  contended,  on  the  authority 
of  Maanfs  ^.Henderfon,  1  Eaft.  333,  that  the  defend- 
ants could  have  no  lien  on- the  policy' for  their  general 
balance.  The  principle  laid  down  in  that  cafe  was^ 
that  wherever  the  broker  has  notice  that  the  perfon 
who  employs  him  is  himfelf  an  agent,  the  rights  of  tht 
principal  (hall  not  be  affeded  by  the  ftate  of  accounts 
between  the  other  two  j  and  it  was  there  held  that  an 
Engliih  fubjeft,  in  time  of  war,  informing  the  broker 
that  the  property  infured  was  neutral^  was  a  fufficient 
indication  to  the  broker  that  the  party  afted  as  agent 
and  not  on  his  owri  account.  Here  Carter  exprefsly 
told  the  defendants  that  thefe  policies  were  for  a  cor- 
rclpondent  in  the  country,  and  the  plaintiffs'  names 
aoually  appeared  upon  the  face  of  them. 

Garrow^  contra^  infiiled  that  the  cafe  of  Maanfs  tr. 
iienderf$n  differed  effentially  from  the  prefent.  Here 
it  appeared  that  the  affured  had  not  paid  the  premiums 
to  any  one,  and  they  could  fuffer  no  inconvenience  if 
called  upon,  while  thefe  premiums  were  ftill  due  to 
ibme  one,  to  pay  them  to  thofe  by  whom  they 
had  adually  been  difburfed.  Carter  might  be  pre- 
filmed  to  have  an  authority  to  effed  the  polides  through 
the  medium  of  another  broker,  if  he  could  not  do  the 

Q  2  bufine& 
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bufinefs  himfelf.  The  i^amtiffs  having  enjoyed  the 
benefit  of  the  labour  and  money  of  the  defendants^ 
were  bound  to  pay  them  what  was  due  upon  all  the 
policies,  and  if  they  paid  this  to  the  defendants,  it  w» 
clear  they  could  not  be  again  liable  to  the  affignees  of 
Carter,  which  was  the  proper  rule  for  deciding  tbe 
queflion. 

Lord  Ellenborough. — There  is  no  privity  be- 
tween you  and  this  party.  A  fub-agent  employed  as 
the  defendants  were,  cannot  acquire  the  broker's 
general  lien. 

V^di£k  for  the  plaintiffs. 

ParA  and  ^l^htt  for  the  plaintiffs. 

Garrow  and  Gafelee  for  the  defendants.    - 


According  to  the  principle 
of  George  v.  Ckggctt,  7  T.  R- 
359.  if  the  agent  afts  under  a 
dtiandert  conuxii£Bon»  and  di- 
TQ^  policiea  to  be  effe^ed  as 
for  himfelfy  the  broker  would 
be  entitled  to  retain  the  policy 
in  hie  hands^  or  any  money  re- 
ceived from  the  underwriters 
upon  ity  for  the  geqer^  balance 
as  between  him  apd  the  ag?nt. 
Where  the  agent  has  not  a  dd 
credere  conrniiffioTT,  it  does  not 
Icem  exprefslydetenainedy  how 


far  he  can  give  the  infuraace 
broker  a  general  lien,  by  con- 
cealing his  principal ;  but  rea- 
foaing  from  analogy^  it  msy  be 

^QP^hid^d*  th;^  witbput*  (bnir 

fpetial  authority^the  agent  can^ 
not  convert  the  policy  hito  a 
pledge  or  fecurity  for  a  debt 
due  from  himfelf  to  a  third  per^ 
fon.  ViJfi  Grove  ▼•  Duboi% 
I  T.  R.  II?.  .I>a^b^gny  ▼» 
Duva]9  5T.R.6o4.  MaQke9:(ir 
V.  Scott»  6  Bro.  P.  C.  2  So. 

Parkin 
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Parkin  v.  Dick.  ^^^J 

pity  It, 

'TpHIS  was  an  zSdon  on  a  policy  of  infurance  at  and  Toikj  from 

from  London  to  the  fliip's  port  or  ports  of  dif-  l^^^p^^r^ 

charge  in  the  Brazils.    By  a  memorandum  at  the  fh°«tfKA?dl 

bottom  of  the  policy ^  the  infurance  was  declared  to  ci.ii<d,  ea«h 

be  on  goods  by  the  Little  Jean,  as  Ihould  thereafter  be  L^rVg^  Th?*'^ 

dicclared,  each  package  to  pay  average  the  fame  as  ifU  wITre  fc'pLUciy 

^vsrefeparately  infured.  *"^"»'*-"  A 

of  nttval Jhrtt 

In  the  fpecification  of  intereft  on  the  back  of  the  nicntiwcd  in  the 
policy  were  the  following  articles;  9  anchors^  22  [S;'t*ri«. 
grapnetUj  7  cables,  20  c^iU  of  cordage.  J^ffcf  jhh^*he 

other  goods  in- 
furcd>  without  a 

The  fhip  was  captured  on  her  outward  voyage  by  a  '»cencc,  contrary 

-,  rT^ir»  i    Q         s  toapruclamatioa 

/quadron  ot  French  frigates.  Anhorized  by 

330.  3.  •.X. 
Held,  that  the 

The  Attorney  General  for  the  defendant  contended,  fnc\Jy7tht^^ 
that  the  mforance  was  illegal  and  void.  By  33  G-  3.  L"^'el\d  nt" 
<%  a.  his  Maiefty  was  authorized  to  prohibit  the  expor-   ^^^^'^^'^  ^^^  »»'-•« 

•^  ,  ,  part  of  the  jix«d» 

tatiOfi  of  all  naval  (lores  without  a  licence ;  and  by  the  ciportatjoii 
aft  Order  in  Council,  dated  22  Dfecember  1807,  fuch  1%^. " 
exportation  was  prohibited  for  a  period  cofnprehending 
the  voyage  in  queftion.  Therefore  as  it  could  hardly 
be  cdntended  that  anchors  and  cables  were  not  naifal 
Jkresy  iifilefs  the  pkindiF  could  produce  the  king's 
licence  for  exporting  them,  he  mud  be  nonfuited. 

• 

Q  3  Gar  row f 
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GarroWy  contra^  infifted  that  even  fuppoling  the  aft 
of  parliament  to  have  been  violated,  however  the  ex- 
porter of  thefe  articles  might  be  liable  to  a  penalty, 
the  policy  was  not  avoided,  as  the  ad  contained  no 
claufe  ( fuch  as  was  inferted  in  the  convoy  and  flave- 
trade  a£ts)  to  prohibit  or  annul  infurances  on  voyages 
imdertaken  contrary  to  its  enaSmcnts.-^At  any  rate, 
this  could  only  be  a  queftion  oi  quantum.    The  articles 
which  came  under  the  denomination  of  naval  Jiores 
formed  but  a  very  trifling  part  of  the  cargo ;  and  it 
was  exprcfsly  provided  by  the  policy,  that  each  package 
Ihould  pay  average,  the  fame  as  if  it  were  fcparately 
infured.     The  infurance,  therefore,  was  clearly  good 
for  all  but  the  prohibited  articles.     In  the  late  cafe  of 
Law  V.  Hodgfon  (j)  upon  the  fale  of  bricks,  Mr.  Juf- 
tice  Le  Blanc  alked  if  all  the  bricks  were  under  the 
ftatute  meafure  ;  thereby  clearly  fignifying,  that  for  fo 
many  as  were  not,  the  plaintiff  might  have  recovered  •_ 
If  there  were  different  (hippers  of.  goods  on  board  a*^ 
general  (hip  who  protcfted  their  refpcclive  interefls  by 
feveral  policies,  al|  thefe  policies  could  not  be  rendered 
void  by  one  of  them  being  upon  naval  (lores.     So  here ' 
it  muft  be  taken  as  if  there  were  feparate  policies  upon 
each  package;  and,  with  the  exception  of  a  few  articles, 
the  aflured  were  entitled  to  their  ftipulated  indemnity 
from  the  imderwriters. 

Lord  ELLENBORouGH.^i^The  objeftion  is  fatal,     I 
have  got  a  claufe  declaring  policies  on  prohibited 


'*^'W 


{a)  Ante  147. 

voyagesj 
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In  the  cnfuing  term,  Taddy  moved  for  a  rulej  to 
ihew  caufe  why  the  nonfiut  fhould  not  be  fet  afide ; 
arguing,that  the  infurance  was  valid  as  to  all  the  goodsj^ 
except  the  naval  Hores,  which  conftituted  but  a  very 
fmall  part  of  the  cargo ;  that  the  cafe  was  like  that  of 
ja  bond  conditioned  for  the  performance  of  fome  cove- 
mnts  that  were  legal  and  fome  that  were  illegal,  where 
the  obligee  may  ftill  fue  for  the  penalty  upon  the 
breach  of  any  of  the  legal  covenants  ;  that  the  legifla- 
ture^  by  ena£bng  that  the  fliipper  ihould  forfeit  treble 
the  value  of  the  naval  (lores  exported,  affixed  a'fpecific 
j>enalty  to  a  violation  of  the  ad,  but  did  not  avoid  all 
policies  upon  tli^e  voyage ;  that  if  a  policy  upon  a 
large  cargo  of  laWfiil  goods  were  to  be  vitiated  becaufe 
a  fmall  quantity  of  naval  (lores  was  put  on  board,  a 
jpenalty  might  be  inflifted  infinitely  greater  than  the 
legiilature  intended ;  and  that  in  the  prefent  cafe  the 
defendant  was  e(lopped  from  taking  the  objection,  as 

Q  4  the 


Dick. 


myagcSjintroduced  into  a£ls  of  parliament,  for  the  pur 
pofc  of  warning  the  public.     But  it  is  clearly  unnecef- 
lary.     The  illegality  of  fuch  policies  is  a  confequence  •»• 

of  law.  Nor  can  I  feparate  one  part  of  the  fubjeft 
matter  infured  from  the  refidue.  It  may  be  a  hard 
cafe  if  only  a  fmall  quantity  of  naval  (lores  be  included, 
in  a  cargo  which  is  infured ;  but  the  fmalled quantity 
renders  the  adventure  illegal,  and  I  have  no  fcales  to 
weigh  degrees  of  illegality.  This  contraft  is  entire, 
and  is  wholly  yoid. 

Plaintiff  nonfuited. 


224  CAS£$  AT  mSI  PRIU^ 

the  policy  informed  him  of  the  pasture  of  iiffi  gop4i« 
But— 

The  Court  faid,  it  being  rendered  illegal  by  the 
aft  to  fail  with  any  quantity  of  naval  ftores  *  on  boards 
without  a  licence,  all  coHat«^  contrafts  were  impfi- 
edly  forbidden,  and  vacated  if  entered  into  i  diat  die 
policy  could  not  be  applied  to  the  other  goods,  the 
voyage  being  unlawful  and  the  contraft  entire ;    that 
the  hardfhip  was  not  a  greater  than  in  the  cafi:  offiac^* 
gling ;  that  the  underwriters  did  not  know  what  the 
goods  were  when  they  underwrote  the  policy,  and  if 
they  did,inight  have  prefumed  that  the  plaintiflF  had  ob- 
tained a  licence  ^  that  the  fhip  was  liable  to  be  ftop]ped 
on  account  of  the  naval  ftores  on  board,  whereby  the  ' 
rilk  was  greatly  enhanced ;  that  the  afTured  had  broken 
an  implied  warranty,  not  to  put  any  thing  pn  board 
the  (hip  which  fhould  render  her  Kablq  to  be  feize4 
or  detained ;   and  that  to  albw  the  qu^ftion  to  be 
further  difcuf&d  might  occaHon  doubts  upoa  pomts 
of  law  which  it  was  of  importance  that  the  public 
fhould  confiderwas  finally  fettled. 

Rule  r^fufedi 

GarroiV:^  Toppings  and  Taddy  for  the  plawtiff. 

The  Attorney  General^  Garrowy  and  Marry ap  for 
the  defendant. 


(a)  Vide  Johnfon  n.  Hu^foD^  i^  Eaft,  igp.  Q|t|iw«  t.  Vfjfii^ 
imte  1^ 

Stxruko 
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STl&ltlKO^  BaB.T.  vJ  VaU6UAK»  Ju?7  13.' 


T^'HIS   was   an  aSioa  on  a  policy  of  infuirance  Thewptonof 

Jt-   '  •     •  /•  •  property  in  a 

cflfe&ed  by  the  plaintiff^  **  for  himfelf  and  others  conjuna  expc 
coQcemed  or  as  agent,  on    the  prize  No«  ^   (the  na^and  army, 
Princefla)  at  and  £ix)m  Monte  Video  to  a  port  or  ^ISf  i«r'^' 
ports  of  difcharge  in  the  United  Kingdom,  valued  '""^V^^'ai 
at  6000I.  as  per  W.  B/s  letter  of  the  loth  Sep-  infuraWe  inter«ft 

before  condeoitt* 

tember."    The  firft  count  ftated  the  interefl:  to  be  ation. 
in,  the  Kina^  and  that  the  infunmce  was  made  for  his 
ufe  and  benefit.    The  fecond  count  laid  the  intereft       « 
to  be  in    ^^  the  flag  and  general  officers  and  com- 
nuuidets,   and  other  officers,    feamen,  marines,  and 
foldiers,  afting  on  a  conjund  expedition  of  the  navy 
and  army,  (amongft  others)  againfl:  a  certain  fortre& 
upon  the  land,  to  wit,  the  fortrels  o(  Monte  Video.*' 
A  third  count  alleged  that  the  Prince/fa  was  notajhip 
debnging  to  his  Majejly^  or  any  of  his  fubjeBs.    The 
\o{^,  was  averred  in  all  to  have  happened  by  the  perils 
of  the  fea. 

The  Frincejfa  was  a  prize  captured  at  Monte  Tideoy 
"when  that  place  was  taken  by  the  expedition  under 
General  Sir  Samuel  Atuhmuty  and  Rear  Admiral  5//r- 
Ung.  The  infurance  was  effi^ed  in  co^fequence  of  a 
tetter  received  by  the  ptaintiflF  from  William  Blacker ^ 
and  Ugned  by  him  for  himfelf  and  the  other  prize 
agents  appointed  by  the  commanders,  of  the  expedi« 
tJQI,  to  ad  on  behalf  of  all  interefled  in  the  capture. 

Oa 


Vauguak. 


•• 


-V  .V 


CASES  AT  NISI  PRIUS.        : 

On  the  loth  of  Sept.  1807,  the  Prince ffa^  having 
StjkIino^    been  fitted  up  as  a  tranfport,  failed  from  the  river P/ate^ 
V.  with  thefleet  forEnglan^,  under  the  command  of  Admi- 

ral Murray.  3^^  experienced  flormy  weather,  and 
on  the  33d  of  the  month  ihe  was  obliged  tO:  makc^ 
fignals  of  diflrefs.  Admiral  Murray  fent  perfons  on 
board  to  examine  her  condition,  and  upon  their  report 
he  withdrew  the  troops  fhe  carried,  together  with  her 
crew,  to  other  veflels,  and  abandoned  lier  and  her 
cargo  upon  the  ocean.  She  was  never  feen  or  heard 
of  afterwards. 


Park  infifted  that  the  plaintiff  could  not  recover, 
the  infurance  had  not  been  effefled  by  order  of  any 
one  who  had  an  infurable  intereft  in  the  prize.  Ac- 
cording to  Lucena  v.  Crawford  {a\  there  was  fuch  an 
intereft  in  the  crown ;  but  ftjU  it  was  neceffary  that 
the  infurance  (hould  be  effefted  by  fome  one  autho- 
thorized  by  his  Majefty.  In  that  cafe,  Mr.  R§fe  had 
proved  that  the  Dutch  prizes  were  infured  by  an  order 
from  the  Treafury.  Perhaps  it  would  be  enough  if 
the  infurance  were  recognized  and  adopted  by  his  Ma- 
jefty's  government ;  but  here  there  was  no  evidence 
of  that  fort ;  Blacker  was  merely  the  agent  of  the 
captors,  and  the  adlion  was  evidently  brought  for  their 
benefit.  The  queftion,  therefore,  was  reduced  to  this^ 
whether  they  had  an  infurable  intereft  at  the  time 
when  the  policy  was  effcfled  ?  and  it  was  clear  that 


{a)  3  Bof.  &  Pul.  75.  t  Ne>v  Rep.  269. 

they 
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diey  had  not  before  condemnation,  which  did  hot        1809. 

take  place  till  long  after.     Previous  to  that  they  had  ^"^^--^ 
x>nly  a  remote  hope  of  advantage,  which  might  eafily  v. 

have  been  defeated.  ^avquak. 

Lord  Elleniorough.— *  By  45  Geo.  3.  c.  72.  it. 
18  enaSed,  that  in  conjunct  expeditions  of  the  navy 
and  army  againft  any  fortrefs  upon  the  land,  property 
taken  thereat  fliall  be  divided  among  the  flag  and 
general  officers,  other  officers,  fcamcn,  and  foldiers* 
employed,  in  fuch  proportions  as  his  Majefty  (hall  fbt, 
or  the  commanders  Ihall  agree  upon.  The  captors  of 
the  property  taken  at  Monte  Video,  therefore,  had  an 
infurable  intereft  in  it  from  the  moment  of  the  capture. 
Antecedently  to  the  paifing  of  that  {latute,the  navy  had 
an  infurable  intereft  in  prizes  taken  at  fea  before  condem* 
nation  (a);  and  the  navy  and  army  ading  in  a  joint  ex- 
pedition againft  a  land  fortrefs,  are  now  placed  on  th^ 
iamc  footing.  The  plaintiff  might  poffibly  recover 
on  the  count  which  lays  the  intereft  in  his  Majefty. 
It  is  the  duty  of  every  fubjeft  to  proteft  the  property 
of  the  crown ;  and  an  infurance  effedted  by  order  of 
the  agent  appomted  by  the  commanders  of  his  Majefty's 
forces,  may  perhaps  be  prefumed  to  be  authorized 
by  the  crown.  But  on  the  fecond  count  there  can  be 
no  doubt.  A  reafonable  expeftation  of  profit  has  been 
held  to  be  an  mfurable  intereft  ;  and  here  the  right  of 
the  captors  could  only  be  defeated  by  the  crown  re- 


(tf )  Le  Cras  t.  Hughes^  Park^  358^  6th  edition,  MarihaU,  xo8« 
Boehm  y.  Bell,  8  T.  R.  154. 

9  ftoring 


a?i 


CASES  AT  NISI  FRIU8. 


Smuvd 


Tht  fenttnce  of 
thcCouii  of 
Admiralt  f  con- 
demning ceitaia 
goodt  at  captur- 
ed from  the  enc- 
mjf  it  conclu- 
five  evidence 
that  they  wfie 
lb  capcured. 


Aoring  the  {»x>pert3r  takcQ  to  the  enemy.   Tb^captDSf 

bad  the  po&ffion  of  the  fiobjed  matter  infiired^  and  ^, 

wen  founded  ejcpefbttkm  of  the  whok  being  dUiftributdd 

r  among  them.    Therefore^  a  policy  to  proce£k  their  ia-; 

tereft  in  it,  is  not  a  mere  wager,  but  muft  be  confidered 

a  fair  and  valid  contraOr  of  indemnity* 

Verdid  for  the  pkintffi. 

The  cafe  afterwards  came  before  the  Court,  on  a  rule 
to  (hew  cauie  why  there  fhould*  not  be  a  new  trial ; 
when  the  Judges,  without  giving  any  opinion  on  the 
queftion,  how  far  the  infurance  could  be  confidered  asr 
effe&ed  on  account  of  his  Majefty,  all  agreed  that  the 
captors  had  an  infurable  intered  before  condemnadon, 
and  that  the  verdifl  ought  clearly  to  ftand  on  the  fecond 
count (tf). 

Another  a^on  was  tried  on  a  policy  ort  gt/ods  on 
board  the  fame  (hip.    The  cargo  confifted  c^efiy  of 


{a)  But  w&ere  a  ihip  is  taten 
b;^  an  Engliib  crwaer,  after  » 
proclamadoir  by  the  king  t^nds- 
ttH»  and  ifing  mcb  port  all  Te£* 
fieh  of  the  nalion  W  nvhkk  (be* 
belongs,  and  t^att  a  declara' 
riott  of  hofiiMet  againft  that 
nation^  the  captors  have  not 
upon  the  commencement  of  hrf. 
tilities  an  infurable  intereft  in 
the  prize,  as  they  cannot  claim 
it  oF  Tight,  anc^  i#  dleevoirtt^ 
nake  a  grant  in  their  favour  of 


the  i^^hole  or  any  partof  it,.thb 
would  be  akogether  em  gratm* 
Homch  t.  ThompfbiH  ii  Eaft 
4284  If  it  be  fiated  in  a  cafe 
referved  that  the  infurance  waa 
on  account  of  tie  captors ^  t&it 
precludes  checoniidei^lotiw&e« 
lAer  a  count  in  tie  decIaiVtiMi 
€Sti  bc(  fdlwei,.  avemag  tli« 
intereftto  be  in  the  crown,  and ' 
the  infurance  to  be  made  on  ac« 
€««nto£iuaMaj^%.   id.  /A. 

Jefuift 
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»»f 


Stirling 


Jefvifs  barky  which  in  realky  had  not  been  captured 

^  illi^ifl^  Fi^^(?  irom  the  Spaniards,  but  exchanged 

with  them  for  articles  which  were.  However,  by  a  de« 

cme  of  the  Admiralty  Court,  the  whole  cargo  was    VAucHAy. 

eoodemned  a^  prize  taken  at  Mcmte  Video^  and  Lord 

Ellinsorpugh  held  this  conclufire  evidence  that  it 

was  fo,  in  fupport  of  a  count  laying  the  intereft  in  the 

caplors. 


The  plaintiff  recovered. 

The  Jitirmy  General^  Gar  rim  and  Toddy  for  die 
plaimj^ 

Park^  Marryatj  and  Carr  for  the  defendant. 


&IX  fb  FrBIXERICIC  PbLLMAK,  JoHN  KEYLOCK, 

Sarah  Harvby^  and  John  Watson. 


Juijr  14. 


i^HISwasan  indidment  againft  the  defendants^wfaick 
charged  that  they  "  unlawfully  and  corruptly  did 
meet,  combine,  confpire,  confult,  confent,  and  agree 
asKHig  themfelves,  and  together  wkh  divers  other 
evil  diipoled  perfons  to  the  jurors  unknown,  unlaw* 
full  J.  and  corruptly  to  procure  and  obtain,  receive, 

have. 


A  confjMracf  to 
obttin  money  %f' 
procuring  from 
the  Lords  of  cho 
Treafury  the  ap* 
poioraent  of  a 
perfon  to  ao  of* 
fice  in  Che  cuf« 
Corns,  it  t  mif* 
demeanor  at 
cmnmofi  law* 


««•  •     .  CASiES  AT  NISI  FRItJS. 

have,  and  take,  to  wifj  to  the  ufe  of  them  the /aid  F.  P.^ 
J.  K.J  and  S.  H.,  and  of  certain  other  perfom  toibe 
V.  jurors  Ukewife  unknown^  a  certain  large  fum  of  monejr, 
liTot^^  to  wit,  the  fum  of  2,oooI.  as  a  compenfetion  and  re- 
ward for  an  appointment  to  be  made  by  the  Lords 
€ommiffioners  of  the  Treafury  of  our  Lord  the  King, 
of  fome  perfon  to  a  certain  oi&ce  touching  'and  <xm- 
ceming  his  Majefty's  cuftoms ;  to  wit,  the  office  of;  a 
coaft  waiter  in  the  Port  of  London,  through  the  cor- 
rupt means  and  procurement  of  them  the  laid  F.P.^ 
J.  K.J  and  5*  H.,  and  certain  other  perfons  to  the 
jurors  unknown ;  the  faid  office  then  and  there  beihg 
an'  office  of  public  truft,  touching  the  landing  jind 
(hipping  coaflwife  of  divers  goods,  liable  to  certain 
duties  of  cbftoms/'  The  indidment  then  went  oQ  to 
ftate  various  overt  a£bs  in  furtherance  of  the  conffuracy* 
There  were  feveral  other  counts,  which  all  laid  the 
confpiracy  in  the  fame  way. 


Efpinajfe  for  the  defendant  Pollmany  propofed  to 
argue^  that  the  indictment  was  bad  on  the  fece  of  it, 
as  it  was  not  a  mifdemeanor  at  common  law  to  fell 
or  to  purchafe  an  office  like  that  of  coaft  waiter  f'^and 
that  however  reprehenfible  fuch  a  pradice  might  be, 
it  could  only  be  made  an  indidable  offence  by  ad  of 
parliament.  •  .  •  r  r  ^ 

A 


I 

f 


V 


.m 


Lord  Ellenbo ROUGH.— -If  that  be  a  queftion,  it' 
muft  be  debated  on  a  motion  in  arreft  of  judgment, 
or  dn  a  writ  of  error.  But  after  reading  the  cafe  oiR^m  • 

.    .       V.  Vaugiak*^ 
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.▼•  Vaugban  in  Burrow  (a),  it  will  be  very  difEcuk  to 
ai^e  that  the  o&nce  charged  in  the  indichnent  is  not 
a  mifdemeanor. 

Grose,  J.  in  palling  fentence,  likewife  obferved 
that  there  could  be  no  doubt  that  the  indi&ment 
was  fulEclent,  and  that  the  offence  charged  was  clearly 
a  mifdemeanor  at  common  law  (^). 


^y 


i^*i 


It  appeared  that  the  defendants  PcUmany  Keylock'^ 
and  Harvey  had  entered  into  a  negociation  with  one 
H^e^  to  procure  him  the  office  mentioned  in  the  in- 
didment  ibr  the  fum  of  29G00L  which  they  had  agreed 
to  fliare  amongft  themfelves  in  certain  (lipuiated  pro* 
fiortions ;  but  although  this  money  was  lodged  at  the 
banking  houfe  of  Sykes^  Snaitb^  &c  Co.  ia  which  the 
defimdant  Wat/on  was  a  parmer,  and  he  knew  it  was 
to  be  paid  to  PoUman  and  Keylock  upon  Uejfe*%  ap- 
pointment,  there  was  no  evidence  to  fhew  that  heknew 
that  Sarah  Haruey  was  to  have  any  part  of  it,  or  that 
ike  was  at  all  implicated  in  the  tranfadtion. 


:'  (tf )  4  Burr.  2494.  in  which  a 
criminal  information  was  granted 
for  offering  the  Duke  of  Graf- 
Ibiiy  then  foU  Lord  of  theTrea- 
fury,  the  fiim  of  5000I.  a»  a 
^libe  to  procure  the  reverfion 
of  the  office  of  Clerk  of  the  Su- 
preme Court  of  the  liland  of 
lifiwiirM 


(3)Vid.  3lnft.i47.  I  Hawk. 
P.  C.  c.  67.  Stock  well  V.  North, 
Noy,  102.  Moor,  781.  S.  C. 
Rexv.Beale,i£a(l,  183.  Rex  v. 
Southerton,  6  £aft,  126.  Rex 
V.Phillips,  6Eaft,464. 


Lord 


agiiaft  A.,  B^ 
C,  and  O. 

charged,  that 
CUey  confpirMl 
togccber  to  ob- 
tain, <*  vix,  to 
the  uie  of  tiioD 
ih^  fjid  A^  11^ 
and  C.  and  cer- 
tain other  pef- 
(onstu  the  juion 
unknown/*  a 
fum  frf  mono* 
tor  procuring;  ait 
appointment  en* 
dcr  grjvemment. 
Ic  appeared  t^at 
D.,  ai:hr.ush  tke 
money  was 
lodged  f«i  faif 
hjnds  to  be  paM 
to  A.  and  B. 
when  the  ap* 
pointment  was 
procured,  did 
not  know  that 
C.  w^%  Co  have 
any  part  of  it,  or 
w.i»  at  all  implio 
rated  in  the 
tianf.i^tion. 
Held,  that  the 
averment  con- 
cerning the  ap- 
plication of  the 
money  was  ma- 
terial, thouj^h 
coming  under  a 
wAe:  and  tbji 
■stoD.  the  roil* 
fpiraey  wz%  not 
proved  as  laid. 


t$t  CASUS  AT  NISI  PltlUS. 

Lord  ELL£NBOR<moH  threw  om  a  doubt  whether 
as  to  Wat/on  the  mdl^bnent  mtixa  fnpported  by  die 
evidence/ 

The  Attorney  General  contended,  that  the  words  in 
italicksj  coining  under  a  videticeti  might  be  entirely 
rejeded.  The  fenfe  would  be  complete  without  tfaem« 
The  indi&ment  would  then  run,  that  the  defendants 
confpired  together  to  ebtain  a  large  fum  of  money  as 
a  confideration  and  reward  for  an  appointment  to  be 
made  by  the  Lords  Commiffioners  of  the  Trcafary» 
This  was  the  corpus  dsRtSli.  The  ufe  to  which  the 
money  might  be  applied  was  wholly  imtnaterial*  Tbe 
offence  of  confpiring  together  would  be  compkti^ 
however  the  money  might  be  difpofed  of.  Tlieif«^  Wisi 
no  occaiion  to  ftate  this,  and  the  averment  might  be 
treated  as  furplufage.  Suppofe  the  maimer  k  wMdh 
the  money  was  to  be  difpofed  of  had  been  unkdowft^ 
would  it  have  been  impo(!ible  to  convid  thofe  engaged 
in  the  confpiracy  ?  But  without  rejefting  the  woi^ 
the  variance  was  immaterial.  The  charge  in  the  itt» 
didment  bad  been  fubitandally  made  out  as  laid. 

Dallas  and  fValton^  of  counfel  for  Wdtfortj  ddi&d 
that  the  words  could  be  rejected  though  laid  under  a 
videlicet,  as  they  were  material,  and  they  were  not 
repugnant  to  any  thing  that  went  before.  The  app!hr 
cation  of  the  money  might  be  of  the  very  eilence  of 
the  offence.  Suppofe  it  had  been  obtained  for  the 
ufe  of  the  Lords  of  the  Treafury,  who  were  to  nlsdndr 

I  the 
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the  appointment :  Would  not  this  be  a  much  greater  1809. 
crinie  than  if  the  money  had  been  obtained  for  the  r^x 
benefit  of  a  public  charity  ?— But  if  the  words  were  v. 

rejected,  then  the  variance  was  more  palpable.  In  ^T*^^^^ 
that  cafej  there  being  no  mention  of  any  perfons  to 
whofe  uTe  th^  money  was  dbtaiHed,  the  neceflary  pre- 
fumption  wa^,.  that  it  was  obtained  to  the  ufe  of  the  de- 
fendants themfelves.  The  evidence  (hewed,  however, 
that  Wat/on  was  to  have  no  part  of  it,  and  that  he  was 
irtterly  ignorant  of  the  manner  in  which  it  was  to  be 
diftributed* 

Lord  Ellenborough. — ^There  C:^n  be  no  doubt  if*  banker p^r- 

that  the  indictment  might  have  been  fo  drawn  as  to  mom  y  to  ho 

include  fVatfon  in  the  confpiracy.     Even  if  the  man-  w^^iVbepaid 

ner  in  which  the  money  was  to  be  applied  was  un-  T"  ^*"'  «o'^»^"i»^- 

'  *^*  ly  p'ocwnng  an 

known,  this  might  have  been  dated  on  the  face  of  appoimmmt 
the  indi<ftment,  and  then  no  evidence  of  its  applica-  mmt,  he  may  be 
tion  would  have  been  required.     The  queftion  is,  con'fp^rlcy'ai«nj 
'whether  the  confpiracy,  as  aftuJiUy  laid,  be  proved  by  "^''^  ^^""^^  ^'j^^ 
the  evidence.     I  think,  that  as  to  Waifon^  it  is  not.   appt.immeptand 

_-      •,  1-1  r**  1*  .t"  receive  the 

He  is  charged  with  confpirmg  to  procure  this  appoint-  money. 
ment  through  the  medium  of  Mrs.  Harvey ^  of  whofe 
csiftence,  for  aught  that  appears,  he  was  utterly  igno- 
rant.     When  a  confpiracy   is  charged^  it  mull  be 
charged  truly. 

Garrow  fubmitted  that  it  was  unncceflary  to  prove 

that  each  of  the  defendants  knew  how  the  money  was 

to  be  dlfpofed  of,  and  that  it  was  enough  to  (hew  that 

the  defttnation  of  the  money  was  as  ftated  in  the  indidl- 

■ment — a  faft  of  which  all  thofc  engaged  in  the  con- 

Vql,  II.  R  fpiracy 
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and  others. 
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fpiracy  mufl  be  taken  to  be  cognizant.  Watfon,  hf 
engaging  with  the  other  confpirators  to  gain  the  fame 
end,  had  adopted  the  means  by  which  the  end  was  to 
be  accomplifhed. 

Lord  £ll£Nborouok.-^Too  mud  prove  that  all 
the  defendants  were  cognizant  of  the  objeft  of  the 
confpiracy,  and  the  mode  dated  in  the  indi£hnent  by 
which  it  was  to  be  carried  into  eflPeft.  A  contrary 
doctrine  would  be  extremely  dangerous«*«-The  de* 
fendant  Waifon  mud  be  acquitted. 

The  other  three  defendants  were  found  guilty. 

The  Attorney-General^  Garrowj  and  Ricbard/in, 
for  the  profecution. 

Dalfasy  Walton^  The  Common  Serjeant^  Lawes^  ^fp^ 
najfe^  and  Gafelee^  for  the  defendants. 

[A.ttomi«,  Liech/isid  »nd  jiubrry.l 


Now,  by  flat.  49  G.3.  c.126. 
§  3.  it  is  declared  and  enaded, 
that  if  any  pcrfon  or  perfons 
fhall  fell,  or  bargain  for  the  fale 
of,  or  receive,  have,  or  take, 
any  money,  fee,  &c.  diredly  or 
indiredily,  or  any  promife,  &c. 
for  any  office,  commiilion,  place, 
or  employment  in  the  gift  of 
the  crown,  or  for  any  deputa- 
tion thereto,  or  for  any  part, 
parcel,  or  participatioo  of  the 


profits  thereof,  or  for  any  ap« 
pointment  or  nomination' there- 
to, or  rcfignation  thereof,  or 
for  the  confent  or  voice  of  any 
perfon  to  any  fuch  appointment, 
nomination,  or  refignadon ;  thea 
and  in  every  fuch  cafe,  every 
fuch  perfon,  and  alfo  every  per* 
fon  who  (hall  wilfully  and  know, 
ingly  aid,  abet,  or  affift  fuch 
perfon  therein,  (hall  be  deemed 
aod  adjudged  guilty  of  a  inifdei» 

neanor, 
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•If 


tteanor.  By  $  4  Sr  5  it  is  made 
A  mirdemeanor  to  receive  or 
take*  or  to  pay  or  give  any 
money  or  promife  for  the  folicit- 
mg  or  obtaining  of  offices ;  or 
to  open  or  keep  any  houfe  for 
tranfa^ing  budnefs  relating 
thereto ;  and  §  6.  impofes  a  pe- 
nalty of  50 1.  upon  any  perfon 
vho  (hall  publifh,  or  procure  or 
permit  to  be  publKhed,  any  ad*> 
▼ertifement  or  propofal  for  the 
above  purpofes.  And  by  49 
Geo.  3,  c.  118.  any  perfon  pay- 
ing or  promifing  apy  money  or 
reward  to  procure  himfelf  to  be 
returned  to  ferve  in  parliament 
£taSlf  if  not  returned^  forfeit 
I9000  !• ;  if  returned)  vacate  his 
feat,  and  be  incapacitated  to 
fette  daring  that  parliament  for 


1 
the  fame  place ;  and  the  perfon 

receiving  fuch  money  or  promife 
(hall  forfeit  the  amount,  toge- 
tjjier  with  500 1. :  and  if  any  per- 
fon give  or  promife  any  office 
upon  any  expreft  cotUraS  or 
agreement  to  procure  the  return 
of  any  perfon  to  ferve  in  parlia^ 
menty  the  perfon  returned  (hall 
vacate  his  feat,  and  be  incapa« 
citated  as  before )  the  perfon 
receiving  the  office  (hall  forfeit 
it,  be  difabled  to  hold  it,  and  in- 
cur a  penalty  of  500 1. ;  and  any 
perfon  holding  any  office  under 
His  Majefty,  who  (hall  give  an 
office,  appointment,  or  place^ 
upon  any  fuch  exprefs  contraS 
or  agreement,  (hall  forfeit  th« 
fomof  1,000 1. 


1809. 
Rex 

POLLMAH 

and  othe]fi» 


pARMETHR  V.  Cousins. 

T^HIS  was  an  a£lion  on  a  policy  of  infurancc  on  fliip 
and  freight,  valued  at  ii£i,2oo,  at  and  from  St. 
Mkhael^s^  or  all  or  any  of  the  Wcftcrn  Iflands,  to 
England. 

The  fhip  met  with  very  tempeftuous  vreathgr  on  her 
outward  voyage ;  and  when  ihe  arrived  at  St.  Michael* s 
file  was  fo  leaky  that  the  crew  were  obliged  to  work 
at  the  pwaxps/feJl  andfpell.    She  was  then  quite  in 

R 1  an 


^turday« 
July  15. 

Policy  mt  mni 
from  tkt  ijiani 
of  St.  MitfuuPu 
'  The  (hip  anivc4 
there  in  a  very 
difabled  ftate, 
and  after  lyinf 
at  anrhor  above 
ft4  huuri  in  great 
danger  from  a 
ftorir,«ras  blows 
out  to  f^a  and 
wrecKcd.— HelJ 
that  tl»e  policy 
on  rbe  home* 
ward  voya((« 

never  «iudif4 


tS6 
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an  unfit  (late  to  take  .in  a  carga,  and  there  being  no 
harbour  in  the  ifland,  (he  was  in  great  danger  from 
the  (lerm,  which  ftill  continued.  In  fa6t,  after  lying 
at  anchor  above  24  hours,  (he  was  blown  dut  to  fea 
and  was  wrecked. 


Park  for  the  plaintiflf  contended,  that  the  under- 
waters were  clearly  anfwerable  for  a  lofe  fo  happening* 
The  policy  being  at  as  well  zs/rom^  attached  the  mo- 
ment the  fhip  cad  anchor  at  Si.  Michael's ;  and  at  any 
rate  (he  had  lain  there  24  hours,  fo  that  the  outward 
rife  had  completely  expired.     The  obje£Uon  of  want 
of  fea-worthincfft  when  properly  confidered  was  with* 
out  any  foundation.    The  fliip,  on  her  arrival  at  5/. 
MichaerSj  was  unfit  to  f  ommence  the  homeward  voy- 
age i  but  this  was  unnecefTary.     k  was  enough  if  (he 
was  fit  for  the  voyage,  when  the  voyage  commenced. 
One  flate  of  fea-worthinefs  was  required  while  fhc 
remained  at^  and  another  when  flie  failed  fr$my  the 
place.     This  difUn£tion  had  been  fettled  by  Lord 
Kenyon  {a),  and  recognized  by  Lord  EUenborough(^). 
If  it  were  not  allowed,  the  policies  on  the  homewarcf 
voyage  would  in  almoft  every  inflance  be  vitiated  ;  as 
it  feldom  happens  that  a  fhip  on  her  arrival  at  the 
outward  port  wants  no  repairs,  but  is  in  a  condi- 
tion immediately  to  take  in  the  homeward  cargo.     If^ 
in  this  cafe,  the  policy  on  the  outward  voyage  had  ex- 
pired, and  the  policy  on  the  homeward  voyage  had 


(a)  Forbes  v.  Wilfon,  Park, 
299 «.  Marfti,  155.  Smith  y. 
Surritige,  4l^fp*  25.  S.  P. 


(i)  Hilhcrt  v.  Martin^  ShU 
after  M.T.  iBoS. 

not 
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not  attached,  how  was  the  fliip-owner  to  fecure  hita. 
ielf  an  indemnity  duriiig  the  whole  courfe  of  the  ad- 
renturc  ? 
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Lord  Ellenbo ROUGH. — What  we  have  to  confider 
here  is,  whether  the  underwriters  on  this  (hip,  at  and 
from  St.  Michaers  to  Eiigland^  be  liable  for  a  lofs  hap- 
pening in  the  manner  that  has  been  defcribed  ?  And  I 
am  clearly  of  opinion,  that  they  are  not.  To  be  fure, 
while  the  fhip  remains  at  the  place,  a  ftate  of  repair 
and  equipment  may  be  fufficient,  which  would  confU-, 
tute  unfeaworthinefs  after  the  commencement  of  the 
voyage.  But  while  in  port,  fhe  mud  be  in  fuch  a  con- 
dition as  to  enable  her  to  lie  in  reafonable  fecurity  till 
flie  is  properly  repaired  and  equipped  for  the  voyage. 
Bhe  mull  have  once  been  at  the  place  in  good  fafety. 
If  ftie  arrives  at  the  outward  port  fo  ihattered  as  to  be 
a  mere  wreck,  a  policy  on  the  homeward  voyage  never 
attaches.  Such  is  the  prefent  cafe.  I  do  not  remem- 
ber any  one  like  it ;  but  the  principles  on  which  it 
muft  be  decided  are  perfe^ly  well  eftablifhed* 

FlaintiSF  nonfuited. 


Park  and  Richard/on  for  the  plaintiff. 

The  Attorney-General,  Garrowy  Scarlett,  Barrow, 
and  F*  Pollock,  for  the  defendant. 

[Attornlei,  Shtrw—d  and  Barrvm.l 


In  MoiUaux  v.  The^  Lon4on       Chancellor  Hard  wick  e  fays, 
^JJurancc  Cq%  I  Atk.548,  Lord       that  a  cafe  came  before  him 


R3 


when 
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when  Chief  Juftice  at  Guildhall^ 
in  which  it  was  debated,  **  whe- 
ther at  and  from  Bengal  to  Eng^ 
iandf  meant  the  firil  arrival  of 
the  ihip  at  Bengal  ?  And  it  was 
agreed  the  wordi  Jlrft  arrival 
were  implied  and  always  under- 
ilood  in  policies."  I  do '  not 
find  any  thing  more  in  the 
bookt  concerning  the  time  at 
which  the  policy  on  (hip,  at  and 
from  a  foreign  port,  attaches; 
and  there  feems  no  doubt  that 
the  rule  laid  down  by  Lord  . 
Hardwicke,  qualified  by  the 
cafe  of  Panfteter  v.  Coufim^  is  to 
be  confidered  as  eftabli/hed  law 
upon  the  fubjed.     But  perhaps 


it  might  have  been  better 'to 
have  held^  that  the  policy  on  tbp 
homeward  voyage  commences 
at  the  time  when  that  on  the 
outward  voyage  expires*  Sup- 
pofe  a  (hip  to  arrive  lafe  at  the 
outward  port,  and  to  be  wrecked 
or  captured  before  (he  has  been 
moored  24  hours  in  good  iafety^ 
the  affured  being  more  than  or* 
iftnarily  froteSed  during  thia 
period,  may  make  their  election 
between  the  underwriters  on  the 
outward  or  on  the  homeward 
voyage,  and  fom^  confufion,  if 
not  injuiUce,  may  arife  in  finally 
adjufting  the  lofs. 


Wedfiefdavy 
Jaly  19/ 

An  adioo  of 
mffkmffit  cannot 
be  injuntaintd 
on  •  run- 
ning acccvnt 
between  a  mer* 
chant  and  a 
broker — the  pro- 
per remedy  4r 
law  being,  aa 
•Aion  ok 


Scott  v.  M^Intosh. 

A  SSUMPSIT  for  commiflion  on  the  fale  of  goods, 
for  money  paid,  for  money  had  and  received,  and 
on  an  account  flated.    Plea,  the  general  iflue. 

This  a£Uon  was  brought  to  recover  the  balance  of 
an  account  which  had  been  running  between  the  par- 
ties for  feveral  years,  and  which  confifted  of  feveral 
thoufand  items.  The  plaintiflTs  cafe  being  opened  by 
the  Attorney-General^ 

Lord  Ellenborouoh  {aid,  this  being  ftriftly  a 
matter  of  account,  if  it  was  to  be  mveftigated  in  a 
court  of  law,  the  ai^on  of  account  was  the  proper 

remedy. 
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remedy.  I  (hould  be  fiiUy  warranted  in  flopping  the  'jog- 
trial  and  requiring  the  plaintiff  to  inftitute  a  different  ^scott 
mode'  of  proceeding.  Thofe  who  fo  wifely  framed  our  v. 

jttrifdidions  did  not  contemplate  a  long  account  be-  M'Intosh. 
tween  merchants  being  referred  to  a  jury.  This  tri- 
bunal is  quite  unfit  for  fuch  an /inveftigation ;  and  we 
have  not  the  neceflary  time  to  bellow  upon  it.  Let 
the  plaintiff  bring  his  adion  of  account^  and  auditors 
will  be  appointed,  who  will  do  juftice  between  the  par- 
ties, without  producing  any  inconvenience  to  the 
public. 

The  Attorney-General  allowed  that  the  a&ion  of  ac- 
count was  the  proper  mode  of  proceeding ;  but  faid 
affumpfit  had  been  brought,  in  the  confidence  that  the 
matters  in  difference  would  have  been  referred  to  an 
arbitrator,  who  would  have  performed  the  office  of 
f  he  auditors. 

The  defendant  would  not  agree  to  a  reference,  and 
the  plaintiff  fubmitted  to  be  nonfuited. 

The  Aftomey-Generaly  Garrow,  and  Taddy  for  the 
plaintiff. 

Be/l^  Serjeant,  Marryat^  and  Lawes^  for  the  dc« 
fendant. 

[Attornieti  IGiye  ^  Trtjkjitld,  and  IVtUei  (tf  Anntfleyl 


**  On  iudebftaius  no  evidence       *'  current,  becaufe  fudi  exanii. 
<'  can  be  given  of  an  account       **  nation  would  be  too  tedious 

R  4  «  upon 
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I^I'Intosu. 


f*  upon  iflues  f  and  therefore 
**  upon  this  cafe,  an  a£lion  of 
"  account  is  provided,  wherein 
"  there  is  judgment  quod  compu- 
f*  ta  before  a  mafter  or  auditor 
Inhere  the  whole  ipatters  mn 


u 


*'  both  fidct  are  examined,  fbate^ji 
'«  and  balanced.**  Gilb.  Law 
Ev.  192. — Videetiam,  Lincoln 
V.  Parr,  2  Keb.  78;.  Tri.  pe^ 
Pai^40i. 


Wednpfdiy,  Zagury  V.  FuRNELL  and  another. 

July  19. 

Goods  ftfid  re-  CPECIAL  affumpfit  for  not  accepting  bills  of  ex« 
SXfcikrVhiie        change  for  the  price  of  certain  goat  fkins  fold  by 

doDc^iofhem  by  ^^  plaintiff  to  the  defendants,  to  be  paid  for  in  this 

him  to  afeei tain  manner  I  together  with  counts  for  goods  bargained 

price.  There,  and  lold>  and  goods  fold  and  dehyered* 

fore  where  289 
bales  •f  (kins 
(dated  in  the 
codtrad  to  con- 
tain 5  dosen  io 
«ach  bale)  were 
Ibid  at  571.  6d. 
a  do»en ;  an4  it 

the  feller  to"cou^nt  **  Commerce,  Capt.  John  Horfwell,    containing  five 
•verthe^in.to   cc  d^^en  in  cach  bale  at  the  rate  of  57  j.  6  J.  per  do^ 

"  zen,  to  betaken  as  they  now  lay  with  all^faults^ 
'*  paid  for    by  good    bills  at   5  months. 


cc 


The  bought  note  was  in  the  following  form ; 

^«  Bought  of  Mr.  S;  Zagury  of  Great  Prefcott 
Street,  289  bales  of  goat  (kins  from  Mogadore,  per 


fee  h«w  many 
each  bale  adual- 
ly  contained}  but 
before  any  enu- 
snernrion  took 
place,  the  whole 
were  confumcd 
by  fire; — he!d, 
that  an  a^oa 
could  not  be 


CC 


London^  27th  April  1809. 

*'  14  days  prompt." 


unaintained 

agaio&  the  piirchafer  for  thenltieofthelkinff  and  that  the  lofs  fell  entirely  upon  the  fcUer« 


IX 
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It  appeared  that  by  the  ufage  of  trade  it  is  the  duty        i?©^. 
of  the  feller  of  goat  fkins  by  bales  in  this  manner,  to      2"^^^^**^ 
count  them  over,  th^t  it  may  be  feen  whether  each       ,    v. 
bale  contains  the  number  fpecified  in  the  contraQ:,      Furneli, 
and  that  on  the  14th  of  May,  before  any  of  the  Ikins 
in  queftion  ha4  been  counted  over,  the  whole  were 
^cftroyed  by  fire  at  the  wharf  wjierc  they  lay  at  the 
time  of  the  fale. 

The  Attorney-General  for  the  defendant  contended, 
on  the  authority  of  Hanfon  v.  Meyer ^  6  Eaft,  614.  and 
fifnde  V.  White heufe^  7  Eaft,  558.  that  the  adtion  could 
not  be  maintained.  Something  remained  to  be  done 
by  the  vendor  to  afcertain  the  amount  of  the  price, 
mi  the  enumeration  took  place,  it  was  impofCble  to 
fay  for  what  fum  the  bills  fhould  be  dra^^iu  The 
plaintiff  had  i^ot  (hewn,  and  could  not  fhe w,  that  he 
had  a  right  to  draw  the  bills  which  the  defendant 
refufed  to  accept.  Till  the  fkins  were  counted,  there- 
fore, they  remained  at  the  rifk  of  the  feller,  and  he 
muft  fubmit  to  the  lofs, 

Garrow^  contra y  argued  that  the  lofs  muft  fall  upon  ^ 
^e  perfon  whofe  property  the  goods  were ;  and  there 
could  be  no  doubt  that  from  the  moment  the  contract 
was  figned,  the  property  of  the  goods  vefted  in  the  pur- 
chafen  As  to  the  number  of  the  Ikins,  probable  evi- 
dence muft  be  fufHclent  in  this  as  in  other  cafes.  It 
ivou|d  be  for  the  jury  to  fay,  whether  they  believed 
f hat  there  were  five  dozen,  or  what  fmaller  number^ 
la  wch  bile. 

Lor4 
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FURN£LL 

md  aoother. 


Lord  Ellenborough  was  of  opinion,  that  as  the 
enumeration  of  the  (kins  was  neceflary  to  afcertain  the 
price,  this  was  an  ad  for  the  benefit  of  the  feller ;  and 
as  this  aA  remained  to  be  done  by  him  when  the  6m 
happened,  there  was  not  a  complete  transfer  ^  Ae 
purchafer,  and  the  (kins  continued  at  the  feller's  riik. 
The  number  of  fkins  aftually.  contained  in  the  S85 
bales  being  uncertain,  the  plaintiff  had  failed  to  fliew 
that  he  was  authoi  ifed  by  the  terms  of  the  contrad  to 
draw  the  bills  which  the  defendants  had  refiifed  to 
aci^ept. 


Plaintiff  nonfuited, 

CarrtnOj  Taddy^ '  and  Smitb^  for  the  pIs»ntiC 

The  Atlorney-General,  Marryat^  and  BamewaS  Jbr 
dl$  defendants. 

|[  Attornict,  AnneJI^  and  ^///i/| 


The  plaintiff  afterwards 
brought  an  aftion  on  the  fame 
contraft  in  the  court  of  C.  P. 
which  was  tried  at  the  fittings 
after  laft  Hilary  term.  Sir  J, 
Mak8FISLd»  C.  J.  likewife  di* 
reded  a  nonfuit,  being  of  opi- 
nion that  it  wac  neceffary  to 
Aew  th«  number  of  the  flcins  % 


and  thati  without  this  evidencea 
the  plaintiff  could  not  recoveir 
on  the  general  counts  for  goods 
bargained  and  foId«  any  mote 
than  on  the  fpecial  counts  fot 
not  accepting  the  bills  of  ex* 
change.  Vide  Rugg  t,  Mine^ 
II  Eaffy  210.  Phillimorc  t. 
Barry,  i  Campb*  515. 


Harmah 
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Harman  and  others,  Affignecs  of  Dudley,  a  Bank'      Thurfaay, 
rupt,  V.  Anderson  and  others.  J»^««. 

ROVER  for  600  caflcs  of  butter.  when  the  pur. 

chafer  of  goods 
*>a8  lodged  an 

The  bankrupt,  an  Irifh  provxfion  merchant,  in  De-  Jh^^  |^|fh  ^1;;^ 

cemberi8o7  bought  the  goods  in  queftion,  which  wh^^w^rehLik 

were  then  lying  in  the  warehoufes  of  the  defendants,  ^^^  ^ic,  and  tts 

who  are  wharfingers   in  the  Borough.     Along  with  fe^redthcmw 

the  invoice  the  bankrupt  received  from  the  fellers  an  the  name  i^L, 

order  to  deliver  the  goods,  which  he  lodged  with  the  ^^d«'wi*^i» 

defendants.     I'he  defendants  thereupon  transferred  ^^l^f^^'"* 

the  goods  in  their  books  to  his  name^  and  a  dually  f^d  lUe  wharu 

debited  him  with  warehoufe  rent.     Immediately  after  to  h^m  ttjcm  m 

the  goods  had  been  fo  transferred,  he  became  infolvent,  pu^lfa^.''^^ 

and  the  iellers  gave  the  defendants  notice  to  hold  the  ^^f^'^j^rj^^ 

^oods  on  their  account,     A  commiifion  of  bankrupt  ^^^^  "  p' **: 

being  fued  out  againft  Dudley^  the  plaintiffs  as  his  vcry'.noi«  bcin^ 

affignees  demanded  the  goods  of  the  defendants,  but  wh!^ng^, ' 

they  deUvered  the  whole  of  them  back  to  the  fellers,  Tcr  JrhulIS^ 

The  Aitemey-General  for  the  defendants  argued, 
that  they  were  juftified  in  «doing  fo,  on  the  ground  - 
that  the  fellers'  right  to  (lop  in  tranfitu  fubfifted  at  the 
time  of  Dudley's  infolvency.  The  goods  remaining 
^th  the  wharfingers  could  not  be  confidered  as  deli- 
irered  to  him,  and  he  bad  never  exercifed  any  a£t  of 
pwnerfhip  over  them.    The  wharfiagerg  were  not  his 

agents. 


«4* 


CASES  AT  NISI  PRIUS. 


1 80^ 


Harman 

and  others 

V, 

Andbrsok 
pudotliert. 


agents,  but  the  agents  of  the  fellers.  No  fuch  effedl 
as  determining  the  right  to  flop  in  traniitu  could  be 
afcribed  to  the  transfer  in  the  wharfingers  books,  with^ 
out  entirely  altering  the  law  upon  this  fubjeft ;  as  it  . 
almoft  invariably  happens  that  goo(}5  fent^by  a  car- 
rier are  booked  in  the  name  of  the  confignee,  and 
goods  are  made  deliverable  to  the  purchafer  in  almoft 
every  bill  of  lading, 

JSe/ij  Seijeant,  relied  upon  the  cafe  of  HufryY^ 
Mangi^Sy  I  Campb.  452,  in  which  it  was  held,^that 
if  goods  when  fold  remain  in  the  warehoufe  of  the  ven- 
dor, and  he  receives  warehoufe  rent  for  them,  this 
amounts  to  a  delivery  of  the  goods  to  the  purchafcTt 
fo  as  to  put  aiv  end  to  the  vendor's  right  of  flopping 
them  in  tranfitu.  Here,  rent  had  been  eharged  by 
the  defendants  to  Dudley  from  the  time  they  tranf* 
ferred  the  goods  into  his  name.  There  is  a  clear  dif* 
ference  between  the  cafe  of  a  carrier,  and  that  of  a 
warehoufeman  or  wharfinger  like  the  defendants.  % 
While  the  goods  are  in  the  hands  of  the  carrier,  they 
arc  flill  in  tranfitu ;  but  when  they  come  to  the  ware« 
houfeman  or  wharfinger  who  finally  holds  them  for 
the  real  owner,  they  have  reached  their  deftination^ 
and  thQ  tranfit  is  at  aiii  end« 


Lord  Ellenborough.— The  goods  having  been 
transferred  into  the  name  of  the  purchafer,  it  would 
fhake  the  befl  eflabliihed  principles,  flill  to  allow  a 
f^oppage  in  tranfitu.    From  that  moment  th^  defend** 

ants 
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ants  became  truflees  for  the  purchafer,  and  there  was 
an  executed  delivery  as  much  as  if  the  goods  had  been 
delivered  into  his  own  hands.  The  payment  of  rent 
in  thefe  cafes  is  a  circumflance  to  fliew^on  whofe  ac- 
count the  goods  are  held ;  but  it  is  immaterial  here, 
the  transfer  in  the  books  being  qf  itfelf  decifive.  I  am 
clearly  of  opinion  that  the  afOgnees  are  entitled  to 
recover. 


1809. 

Habmait 

and  otliers 

V. 

Andersoit 
andothezt* 


Verdid  for  the  plaintiffs. 


In  the  cnfuing  term,  the  Attorney  General  expreffed 
his  acquiefcence  in  the  direftion  of  the  Judge  at  Nifi 
Prius ;  but  moved  to  reduce  the  damages,  on  an  affi- 
davit, dating,  that  as  to  one  parcel  of  the  butters,  no 
transfer  had  been  made  in  the  defendants'  books  to 
the  bankrupt  before  the  bankruptcy.  In  refpeft  to 
this  parcel,  the  fafts  were,  that  Dudley  having  received 
tlie  delivery  note  from  the  vendor,  fent  it  to  the  de- 
fendants, in  whofe  warehoufe  the  goods  were  lying ;, 
and  that  they  neither  made  any  transfer  in  their  books 
to  liis  name,  nor  did  any  thing  to  teftify  that  they 
accepted  the  delivery  note  or  held  thefe  gpods  on  his 
account.  There  had  been  no  delivery  therefore  of 
this  parcel,  and  the  right  of  (topping  in  tranfitu  ftill 
fubfilled  when  the  vendor  interfered. 


Lord  Ellenborough. — After  the  note  was  deli- 

rered  to  the  wharfingers,  they  were  bound  to  hold  the 

goods  on  account  of  the  purchafer.    The  delivery 

•  notp 
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1^09.       note  tras  fufScient^  without  any  aftual  transfer  bein^ 

Harman^    made  in  their  books.  From  thenceforth,  they  became 

iad  others    the  agents  of  Dudley  J  the  bankrupt.  They  thenifelves 

ANDEtsoN    ^g^t  ^ve  a  lien  on  the  goo4s^  and  be  juftified  in  de* 

ibd  otbers.    taining  them  till  that  was  Iktisfied ;  but  as  botweah 

vendor  and  vendee,  the  delivery  was  complete,  and 

the  right  to  ftop  in  tranfitu  was  gone* 

The  other  Judges  concurred^  and  a  rule  to  fliew 
caufe  was  refufed. 

Be/ij   Serjeant,    Marryafy    and    Comyn   for   die 
plaintiffs. 

The  Attorney  General^  Gattow^  and  Ldwes  for  the 
defendants. 

[  Attomiet»  mUtMmt^  and  ?a!liur  &  Tom/infim.^ 


m^tmt 


Vide  Northie  v.  Cragg,  2  4^^?*  Rep.  S5.  Owenfon  y. 
Efp.  Rep.  613.  Ellis  V.  Hunty  Mofs,  7  T.  R.  64*  Hammond 
}T.  R.  468.  Wright  v.  Lawet,      t.  Anderfooi  i  New  Rep.  69. 


^ 


RIGHT 
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_  Wright  v.  Shiffnek.  Fddiy,  juif  %u 

^T^HIS  was  an  action  on  a  policy  of  infurance  on  the  if  in  a  policy  of 

^    freight  of  the  flup  Bellona  «  at  and  from  Sun-  't^^^^ 

nam,  and  all  or  any  of  the  Weft  India  Iflands  (except  ^^^^i^lf 

Jamaica)  to  London,  warranted  to  fail  m  or  before  'j**"^* '» ^^- 

toe  \ft  of  Augufl  1807,  at  eight  gumeas  per  cent,  warranted  rorau 


to  return  four  pounds  per  cent,  for  convoy  and  ^i/lfAm^ 
arrivaL'^  "  " '  ^"**^'•*.^ 


It  IS  a  fuAcic 
compliance  with 
the  warranty  it 
^  flic  fail  on  or 

On  the  19th  Ju^  1807,  the  Bellona  havmg  com-  before  that  day 

pleted  her  cargo  for  the  homeward  voyage,  failed  from  port  of  loadiof 

Surinam^  under  convoy  of  th6  Cerberus  frigate  for  voyage ."Ihhrjgh 

Tortola,  there  to  join  the  general  Weft  India  con-  t^JcfiTnelf 

voy  from  thence  to  London.     She  arrived  at  Tor-  fi;*  ^«^  ^"f*»* 

-  iilands  lo  join 

tola  on  the  5th  of  Augufti  and  failed  on  the  8th  convuy. 
of  the  lame  month  for  London  with  a  large  fleet, 
under  convoy  of  the  jlrab  Ihip  of  war.     On  the 
26th  of  September,  fhe  was  wrecked  on  the  coaft  of 
^ComwalL 

^  The  queftion  was,  whether  the  waiTanty  had  been 
complied  with,  that  the  fhip  fhould  fail  on  or  before  the 
lilofAuguft. 

Marryat  for  the  plaintiff  infifted,  that  it  was 
<-iiough  if  the  homeward-bound  voyage  had  ccrni- 
menced  by  the  given  day,— 4f  the  (hip  failed  from  the 

port 
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Jjort  where  her  loading  was  completed  to  join  cofl^ 
toy  at  the  ufual  place  of  rendezvous,  with  the  inten^' 
tion  of  proceeditig,  according  to  the  eftabliihed 
courfe  of  navigation^  to  her  port  of  final  deftinadon# 
This  was  decided  in  Bond  v.  Nuit^  Cowp.  60 1. 
where  a  fhip  being  warranted  to  fail  from  Jamaica  on 
or  before  the  ift  of  Augull,  it  was  held  fufficient  that 
file  failed  before  that  day  to  Bluefields  to  join  convoy, 
although  this  place  was  not  in  the  direft  line  of  the 
voyage  infured.  So  in  Tbelluffbn  v.  Ferguforij  Doug# 
346*  a  fhip  warranted  to  fail  from  Guadaloupe  before 
the  3 1  fl  of  December,  failed  on  the  24th  of  Odiobcr 
to  Bajfeierre  to  join  convoy  and  r^eive  the  orders  of 
government,  where  fhe  was  detained  till  the  10th  of 
January,  yet  the  failing  to  Bajfeierre  was  held  a  com* 
pliance  with  the  warranty.  The  circumflancc  in  this 
cafe,  that  the  infurance  was  from  Surinam  or  all  or 
any  of  tTieWefl  India  iflands,  could  make  no  difference, 
as  that  latitude  was  evidently  introduced  for  the  bene- 
fit of  the  aiTured,  and  when  the  fhip  failed  from  the 
port  of  lading  on  the  homeward  voyage,  it  was  the 
fame  as  if  that  were  the  only  plate  at  and  from  men* 
tioned  in  the  policy. 


The  Attorney  General^  conir^^  maintained  that  it 
was  requilite  that  the  fhip  fhould  have  failed  from  the 
Wejl  Indies  on  or  before  the  ift  of  Augufl.  Had  the 
infurance  been  barely  from  Surinam  to  Engltod,  the 
cafes  cited  would  have  been  conclufive }  but  by  the 

terms 


\ 


TRINITY  T£kM,  49  GEOkGE!  III. 


a49 


terms  of  the  policy,  any  of  the  Weft  India  iflands, 
except  Jamaica^  might  become  a  terminus  a  quo,  and  if 
the  fliip  touched  at  any  of  them,  (he  was  bound  to  fail 
irom  it  for  London  by  the  given  day.  Tortola  had  in 
feft  been  made  the  port  from  which  the  homeward 
voyage  commenced ;  and  as  fhe  did  not  fail  from 
thence  till  the  8th  of  Auguft,  the  warranty  was  falfi- 
fied.  The  objeft  of  the  underwriters  was,  that  the 
Ihip  fhould  have  cleared  the  Weft  India  Seas  by  the 
I  ft  of  Auguft  J  and  if  (he  had  done  fo,  fhe  would  haVe 
arrived  fafe  in  England. 


1809. 


WiiioHX 

V. 
SuiFFNfifi. 


Lord  Ellenborough  held,  that  as  the  veflfel 
came  to  Tortola^  not  to  take  in  goods  or  ftores,  but 
merely  to  join  convoy,  the  homeward  voyage  muft  be 
considered  as  having  commenced  on  the  1 9th  of  July, 
when  (he  failed  from  Surinam.  Surinam  becoming 
the  only  loading  port,  the  remaining  defcription 
of  the  rifle  might  be  confidered  as  ftruck  out 
of  the  policy.  The  warranty  therefore  had  been 
complied  with,  according  to  the  principle  of  former 
decifions. 


Mr.  Tayfor^  a  fpecial  juryman,  faid,  that  this  was 
the  conftrudion  univcrfally  put  upon  thefe  policies  in 
the  city  of  London. 

The  plaintiff  had  a  vcrdidt ;  which,  on  a  motion 
for  a  new  trial,  the  Court  afterwards  affirm^,  ob- 
ferving,  that  it  was  enough  if  there  was  an  inception  of 

VoL.U.  S  t|i« 
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tlie  homeward  voyage  before  the  i  ft  of  Auguft ;  that 
the  failing  to  Tortola  to  join  convoy  was  in  the  courfe 
of  the  voyage  home ;  and  that  Surinam  being  the 
Shiffnbr.  gnal  port  of  loading,  the  cafe  was  the  fame  as  if  that 
'  place  only  had  been  mentioned  in  the  policy  as  die 
ierminus  a  quo. 


Marryat  and  Bofanquei  for  the  plaintiffs. 

The  Attorney  General  and  Carr  for  the  defendant.' 


f  Atcorniesi  Atchejon  and  Grtii\ 


COURT 
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COURT  OF  COMMON  PLEAS, 


SITTINGS'  AT  WESTMINSTER- 


After  Trinity  Term^ 
49  George  III, 

1809. 
Earl  of  Leicester  v.  Walter.  Xi.urfday, 

<  June  29* , 

THIS  was  an  aftion  for  a  libel  in  a  ncwfpaper  called  i" »"  ^^'o"  ^o' 
«,,,-.  n  .  a  libel,  the  de- 

The  Morning  Herald^  which  ftated  that  the  plain-   fcnrfam,  under 
tiff  was  charged  by  his  Lady  with  the  fame  offence  for  may  prove,  in  ' 
which  Lord  Audley  had  been  executed  in  the  reign  TamfgesTthft 
of  Charles  I.     The  declaration  began  and  concluded  )t'^^^i^''^^^ 
with  the  common  averments,  that  the  plaintiff  never  l^hnlbe^^ht^ 
had  been  guilty,  nor  till  the  publiftiing  of  the  libel  p^*'^^|[  ^>J^ 
been  fufpe£led  to  have  been  guilty,  of  any  fucli  offence,  f^«««  «<>  *>« 
and  that  by  reafon  of  the  publifhing  of  this  libel,  his  cnme  thereby 
neighbours   and  other  good  and  worthy  fubje£ts  of  «ndthaconac/ 
our  Lord  the  King  had  refufed  to  affociate  with  him  fufpiciJn,\?i 
as  they  were  ufed  to  do  and  would  otherwifc  have  "n'TJ*"** 

done*  ^      ccafed  ro 


Vle^  not  gfttlty, 

S2  Th« 


aCoci4lt  Willi 
him. 
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i8o>  The  piaimtiff  having  launched  his  cafe^ 

£arl  ot  , 

Lkicxstbr        The  defendant's  counfel  propofed  to  call  witnefTes 
„  ^-  to  prove,  in  mitigation  of  damages,  that  before  and 

at  the  time  of  the  publication  of  the  libel,  there  was 
a  general  fufpicion  of  the  plaintiff's  character  and 
habits ;  that  it  was  generally  rumoured  that  fuch  a 
charge  had  been  brought  againft  him ;  and  that  his 
relations  and  former  acquaintance  had^  on  this  ground, 
cesded  to  vifit  him* 

« 
Befi^  Serjeant,  for  the  plamtiff  objeded  to  the  ad« 

miflibility  of  this  evidence.  It  would  be  vain  to  bring 
an  action  of  (lander  if  fuch  a  courfe  of  proceeding 
were  permitted.  How  could  the  plaintiff  come  pre- 
pared to  defend  every  ad  of  his  life  which  might  be 
maliciouOy  mifrcprefented  ?  The  defendant  pleaded 
only  the  general  iffue  not  guilty.  The  plaintiff,  thers- 
fore,  had  no  reafon  to  fuppofe  that  any  thing  was  dit 
puted  but  the  publication  of  the  libel,  and  the  innuen* 
does  in  the  declaration.  There  was  nothing  on  the 
rtcord  to  put  the  character  of  the  plaintiff  in  iffue  ; 
aud  to  admit  fiich  evidence  would  only  be  giving 
the  defendant  an  opportunity  of  continuing  and  aggra- 
'   rating- the  original  Mbel. 

Shgpherdj  Serjeant,  and  Mbetty  contra.^^The  hOs 
to  be  proved  do  not  amount  to  a  complete  juftifica* 
tion.  Therefore,  they  may  be  given  in  evidence  under 
the  general  iffue  for  the  purpofe  of  mitigating  the 
damages.    Thefe  fads  are  moft  material  to  the  meries 

oi 
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of  the  caufe,  and  jufticc  cannot  be  done  if  they  are        i^cJ^. 
(hut  out  from  the  confideration   of  the  jury.     AI-     e^kl  op 
though  the  plaintiflF  may  be  entitled  to  the  verdid,  a     Ljeicktkii 
moft  important  queftion  remains  as  to  the  amount  of     y^^^j^^^ 
the  damages.    How  can  this  be  afcertained  without 
enquiring  what  opinion  was  previoufly  entertained  of 
the  plaintiff  by  thofe  who  knew  him^  and  in  what 
manner    they  behaved  to  him  ?    He  fays  the  Kbel 
has   driven  l\im  from  fociety,  and  ruined  his  cha-  ^ 

rafter.  If  fo,  he  is  entitled  to  the  higheft  meafure  of 
compenfation  ever  given  upon  fuch  an  occafion  ;  but 
ought  he  to  receive  more  than  nominal  damages,  if 
before  the  publication  of  the  libel  he  was  an  out-cad 
from  fociety  and  he  had  no  character  to  lofe  ?  In  aftions 
for  fedu6tion  and  criminal  converfation,  it  is  the  con- 
ftant  practice  to  give  evidence  of  the  charafter  of  the 
daughter  or  wife.  The  value  of  the  thing  loft  or  in- 
jured muft  invariably  be  inquired  into. — This  principle 
has  been  exprefsly  applied  to  actions  of  flanden 
In  Knobell  v.  Fuller  {a\  Eyre,  C.  J.  held,  that 
although  where  the  defendant  contends  that  the  libel 
or  words  are  true,  he  muft  juftify  on  the  record,  yet 
he  may,  on  the  general  iffue,  prove,  in  mitigation  of 
damages,  fuch  fads  and  circumftances  as  fhew  a  ground 
of  fufpicion,  not  amounting  to  adlual  proof  of  the 
plaintiffs  guilt.  So  in  Sir  Jabn  Earner  v.  Merte  be- 
fore Lord  Ellenbohough,  which  was  an  aftion  for 
words  of  infolvency,  the  defendant  wto  permitted  to 


(a)  Peak.  Law  Ev.  Appendix  xcii.  Ed.  3. 

S  3  prove 
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prove  that  at  the  time  there  were  rumours  in  circula- 
tion that  the  plaintifPs  acceptances  were  di(honoure4. 
And  in  a  cafe  before  Le  Blanc,  J.  at  Worcejier^ 
that  learned  judge  received  evidence  under  the  gencafil 
iffue,  that  the  plaintiflF  had  been  guilty  of  attempts  lo 
commit  the  crime  which  the  defendant  had  imputed  to 
him. 


Be/ly  Serjeant,  obferved  in  reply,  that  the  cafes  of 
fedudion  and  criminal  converfation  were  not  in  point; 
as  there,  the  whole  of  the  defence,  of  whatever  nature, 
might  be  given  in  evidence  under  the  general  iffue ;  but 
that  if  this  was  the  law  in  flander,  no  plaintifF  ougiit 
to  come  into  court,  fince  a  malicious  and  artful  de- 
fendant might  invariably  rqin  his  charader,  by  fhaping 
the  defence  a  little,  fhort  of  a  juftification.  , 


Sir  James  Mansfield,  C.  J.  —  In  point  of 
reafoning,  I  never  could  anfwer  to  my  own  faiisfadion 
the  arguments  urged  by  my  brother  Beji.  At  the 
fame  time,  as  it  feems  to  have  been  decided  in  feveral 
cafes,  that  if  you  do  not  juftify,  you  may  give  in  evi- 
dence any  thing  to  mitigate  the  damages,  though  not 
to  prove  the  crime  which  is  charged  in  the  libel,  I  do 
not  know  how  to  rejeft  thefe  wiaieffes,  Befides,  the 
plaintiff's  declaration  fays,  that  he  had  always  prc- 
ferved  a  good  character  in  fociety,  from  which  he  had 
been  driven  by  the  infinuations  in  the  libeL  Now  the 
queftion  for  the  jury  is,  whether  the  plaintiff  adtually 
fuffered.this  gravamen  or  not.    Evidence  to  prove 

that 
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that  his  charader  was  in  as  bad  a  fituadon  before  as 
after  the  libel,  muft  therefore  be  admitted. 

The  witnefles  were  accordingly  examined  ;  ^d  the 
Chuf  Justice,  in  his  fumming  up  faid.  The  jury 
would  confider,  in  afleiling  the  damages,  whether  the 
reports  which  had  been  proved  were  fufEcient  to  (hew 
that  he  could  receive  little  injury ;  and  in  this  point 
of  view,  it  did  not  matter  whether  the  reports 
were  well  or  ill  founded,  provided  they  got  into  many 
men's  mouths. 


^55 


4809. 

Earl  of 
lsickstsr 

Waltir. 


The  jury,  neverthelefs,  awarded  the  plaintiflF  i  ,oooU 
damages. 

Sbepberdy  Serjeant,  and  Abbatt  for  the  plaintiff. 

* 

Bejij  Serjeant,  for  the  defendant. 


The  defendant  afterwarSls 
■loted  for  a  mw  irialf  on  ac- 
count of  exceffive  damages,  and 
in  arrefi  of  judgment^  on  the 
ground  that  fome  of  the  counts 
did  not  fet  out  any  afUonable 
Kbd  s  but  the  Court  watt  for 


the  decifion  of  the  cafe  of  Kayi 
V.  BaUeyi  dejpending  in  the  £x- 
chequerChamber;  in  which  the 
queflion  is^  whether  an  a6Uon 
will  lie  for  words  in  writing 
which  would  not  be  aftionable 
if  nerely  fpoken. 


S4 
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CHELMSFOI^D. 


Coram  Sir  A.  M*Donald,  C.  B. 


ll^W^il^    ■M^.Mlfcp 


1809. 

Thurfday,  DoE  CX  d.  HiNDE  V.  VlNCE. 

July  27- 

if .  tenant  from  T^  JECTMENT  by  lajidlord  againft  tenant  from  year 

vcar  to  ye;ir  h«ld    M2j    ,^  ,.^1^ 

UmJMiickutu         to  yean 

muitf  a  ■•rice  to 

^Uiimas*'  gene-       The  leffor  of  the  plaintiflF  relied  upon  a  notice 

?4"  ^^  "^     ferved  upon  the  defendant  at  Lady-day  1 808;  whereby 

he  was  required  to  quit  and  deliver  up  pofreflion  of  t^ie 

premifes  on  ^Mbaelmas  day  then  nexU    It  appeared 

tlx^t  (he  defendant  entered  at  Michaelmas  oldftyle. 

Qarrowior  the  defendant  inM^»  that  the  notice 
to  quit  was  infu^cient^  as  it  did  not  fpecify  that  pe>* 
riod  of  the  year  when  the  tenancy  commenced.  By 
Michaelmas^  mentioned  in  the  notice,  mud  be  under- 
ftood  Michaelmas  as  fixed  by  aft  of  parliament, 
l»mdy,  new  Michaelmas,  or  the  29th  day  of  Sept, 
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But  the  holding  was  proved  to  have  been  from  old        1809. 
Micbaehujs^  or  the  nth  dzy  of  OGtohcr.     Therefore,   ^^"^T^"  7^ 

'  Dob  ex  4L 

as  the  notice  did  not  require  the  defendant  to  quit  on       Hi^jd* 
the  latter  day,  but  twelve  days  before  the  current  year       y^* 
of  his  tenancy  expired,  it  was  clearly  bad. 

Sir  A.  McDonald,  C.  B.  — A  notice  to  quit  at 
Michaelmas  gQixtrzlly ^  primd  fade  means  new  Michael* 
mas.  But  befides  thtJtatiiteMicbaehnas^  there  maybe 
a  conventional  Michaelmas  ;  and  evidence  is  receivable 
to  (hew  in  what  fenfe  the  word  is  ufed  between  the 
parties.  In  this  cafe,  the  meaning  of  the  notice  is  af« 
certained  by  the  commencemeht  of  the  tenancy.  The 
holding  being  from  old  Michaelmas^  it  muft  be  taken 
that  in  all  tranfaftions  concerning  the  premifes,  where 
Michaelmas  is  mentioned,  old  Michaelmas  is  meant* 
This  notice  to  quit,  therefore,  muft  be  underftood  to 
fpccify  old  Michaelmas  day,  and  I  think  it  was  fuffici- 
ent  to  determine  the  tenancy  which  commenced  at 
that  feafon  of  the  year. 

The  leffor  of  the  plaintiflf  recovered. 

Shepherd,  Serjeant,  and  Gurney  for  the  leffor  of 
the  plaintiff. 

Garrow  and  Lames  for  the  defendant. 

*  • 

[Attoiniei,  Hall  and  SuttM.^ 


>    I  ■  I    '      ■ 


S,  p.  ruled  by  Lord  Ellen-  Where  it  ^9^  uncertain  whc- 

SOROUGH   in  Doe  t.  Brookes  at       thcr  the  year  expired  at  new  or 
Jl«rtford,r8ane  affi«e8|  ia  au(Svi.      M  JLady-dajy  a  uoticc  to  quit 


ifb 
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2*809. 


"  on  the  25th  of  March,  or  the 
8th  of  April/'  was  held  fuffi- 
cient.  Doe  dem.  Mathewfon  v. 
Wrightman,  4  Efp.  N.  P.  Caf. 
6.  But  where  there  is  any 
doubt  upon  this  fubj^,  the 
moft  eligible  notice  feems  to  be 
**  to  quit  at  the  expiration  of 
the  currtDt  year  of  the  tenancy, 
which  (hall  expire  next  after 
the  end  of  one  half  year  from 
the  ferrke  of   the    notice.'* 


Doe  dem.  Phillips  V.  Btttlov 
«  Efp.  N.  P.  Caf.  589.  Tidd*« 
Appendix  660.  Nor  will  the 
landlord  in  this  way  lofe  the 
advantage  he  Was  at  otie  tiin^ 
fuppofed  to  have,  of  throwing 
the  burthen  of  proof  upon  the 
the  tenant;  for  the  dodrine 
that  a  notice  to  quit  at  a  parti- 
cular dzyf  is  prima  facie  evideaiw 
of  a  holding  from  that  da^r, 
feems  now  exploded. 


MM^Mi^ 


Tburfdiyi 
July  17. 


CaRRINOTON  v.  TAYLOk. 


It  !•  aAionable 
to  difebarge  a 
fun  fo  near  ao 
ancient  decoy  u 
to  frighten  tlie 
wild  fowl  from 
ir,  even  without 
linnf  at  the  wild 
ibwl  io  the  de- 
wy. 


» 

'"PHIS  was  an  adion  on  the  cafe  for  difturbing  the 
plaintiflfs  ancient  decoy,  fituate  at  Beaumont'Cum- 
More  in  the  county  of  Eflex. 

# 

It  appeared  that  the  defendant,  who  earned  his  fub- 
fiftehce  by  {hooting  wild  fowl,  fired  his  gun  fronCi  a 
boat  in  a  fait  water  creek,  at  the  di(lanc6  of  two  oiT 
three  hundred  yards  from  the  decoy,  without  ap- 
proaching nearer  it,  or  trying  to  kill  any  of  the  birds 
which  had  entered  it;  but  that  the  report  caufed 
them  to  leave  it  in  great  numbers,  and  to  Sy  oflF  to  a 
part  of  the  coaft» 


Garrotiu 
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• 

Gtf /row  contended,  that  the  aftion -could  not  be        1809. 
^Doaintained  without  evidence  that  the  defendant  had  Carrington 
ihot  at  the  wild  fowl  in  the  decoy,  or  had  fired  his  <>.    ^ 

jHeoe  with  the  maliciouB  intent  of  frightening  them      Taylou. 
mway.     But  his  only  objed:  was  to  earn  a  firbfiftence 
by  the  buTincfs  whieh  he  followed  ;  ahd  although  the 
wild  fowl  at  which  he  took  aim^  might  by  poffihility 
have  gone  to  the  plaintifPs  decoy,  and  been  caught 
there,  yet  they  were  at  the  time  of  common  rights  <is 
93iuch  as  if  they  had  been  met  with  many  leagues  out 
at  £ea.     The  plaintiff  was  equally  entitled  to  kill  them 
on  the  wing,  as  the  plaintiff  after  they  were  enfnared 
in  the  decoy.   Some  of  the  ducks  already  in  the  decoy 
might  be  frightened  by  the  report ;  but  it  would  be 
too  much  to  fay,  that  every  noife  that  could  be  heard 
there,  from  whatever  diftance,  was  illegal  and  adkion- 
«ble  ;   dtheiwife,  the  operations  of  hulbandry  and  the 
bufinefs  of  life  mud  be  ftopped  for  miles  round  the 
fpot  where  one  of  thefc  decoys  is  unfortunately fituated. 
It  was  neceffary,  therefore,  to  look  to  the  intent ;  and 
where  that  was  innocent,  the  foundation  of  the  aftion 
failed. 

■ 

M'DoNAjLD,  G.  B. — If  the  plaintiff  has  been  in- 
jured and  aggrieved  by  what  the  defendant  has  done, 
the  law  infers  that  the  defendant  malicioufly  intended 
to  injure  and  aggrieve  him.  And  there  feems  no 
doubt  that  the  decoy  was  rendered  lefs  valuable  by 
the  wild  fowl  being  frightened  from  it,  aiid  rlcctncd 
from  returning.  This  being  an  ancient  dcro> ,  it  is 
privileged  in  law,  and  whatever  ferioufly  Juturbs  11  • 

atlioiiaDl^\ 
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x8«9k        a£HohabIe.    From  long  uninterrupted  enjoyment^  a 

C^l^^i^^nv  SP^^  ^^^  ^^  prcfumcd  from  the  owners  of  the  .fur- 

V.  rounding  lands,  for  which  an.  adequate  confideration 

Tayj,o».     ujj^y  1^  fuppofed  to  have  beett  originally  given;  and  an 

ancient  decoy  will  be  proteded  by  the  law»  as  wcU  as 

ancient  lights,  or  the  enjoyment  of  ^  watercourfe. 

The  plaintiff  had  a  verdift. 

In  the  enfuing  term  Garrow  moved  for  a  rule  to 
Ihew  caufe  why  this  verdict  ihould  not  be  fet  afide  i 
and  in  addition  to  his  former  arguments  Gontended^ 
tha,t  there  was  no  diftindion  between  a  decoy  Und  a 
preferve  for  game,  but  that  clearly  no  afUon  could  be 
maintained  for  frightening  game  from  a  preferve  tdiik 
a  man  ihot  upon  his  own  land» 

The  Court,  however,  faid,  a  difference  was  elfaiK 
bliflied  by  the  old  cafes  between  a  preferve  and  a  de* 
coy;  and  thinking  that  a  fufficient  difturbance  had  been 
proved,  refufed  a  rule  to  ihew  caufe. 

Shepherd^  Serjeant,  and  Podey  for  the  plaintiff. 

Garrow  and  Marryat  for  the  defendants 


•**• 


Vide  Keeble   v,  Hichcringill,    u  Mod,  74,   jjo.   3  Solk.  9^ 
Bui,  N.  P.  79. 


BOULCOTT 
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fi!o9. 

BOULCOTT   V.    WlNMICI^  tFriday, 

^^RESPASS  for  breaking  and  entering  the  plaintiff's  There  may  i>c  t 
clofe  in  the  parifh  of  Weflham,  in  the  county  of  a  manor  with  ji 
tflfex,  and  cutting  down  and  proftrating  the  pales  and  ImiimforSftil 
&nces  Handing  therein,  ^^|^^'^«  ^^^ 

lord,  with  the 

Jufttfication  under  a  right  of  common  of  pafture  homage,  to 
over  the  hctu  in  quo.  Z"\,TC^^ 

held  in  feveraltf 
i*y  copf  of  coiHt 

'Replication^  that  tlie  locus  in  quo  1$,  and  from  time  j^i  »nd  indofed, 

«  -111  •  1  •  .  1       r     «  '"  exclufion  of 

immemorial  has  been  withm,  and  parcel  of,  the  manor  perftmi  having 
of  Weft  ham ;  and  that  there  is,  and  from  time  imme-  ^^^  °^  ***^ 
morial  hath  been,  ^  a  certain  ancient  and  laudable 
cuftom  there  ufed  and  approved  of  (that  is  to  &y) 
that  at  the  general  courts  baron  or  cuftomary  courts 
from  time  to  time  holden  in  and  for  the  faid  manor, 
tbe  lord  or  lords  thereof  for  the  time  being  hath  and 
have  granted,  and  been  ufed,  &c.  and  dill,  &c .  by  the 
hands  of  the  fteward  of  the  faid  manor  for  the  time 
being,  with  the  aflent  of  the  homage,  by  the  rod,  ac- 
cording to  the  cuftom  of  the  faid  manor,  any  pieces 
or  parcels  of  land  within  the  faid  manor,  being  part 
of  the  wa(be  thereof,  to  any  perfon  or  perfons  willing 
to  take  the  fame,  to  be  holden  of  the  lord  or  lords  of 
the  faid  manor  by  copy  of  court  roll  theredf,  at  the 
will  of  the  lord,  &c.  and  that  fuch  perfon  or  perfons 
to  whom  fuch  grants  have  been  and  may  be  made, 
hath  and  have  inclofed,  fenced  off,  held^  and  enjoyed, 

ix>  and 


l6iL 


1809. 

BoUi-COTT 

V, 
WuiMIIX. 
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and  been  ufed,  &c.  and  ftill,  &c.  fuch  pieces  or  parcels 
of  land  fo  granted  as  aforefaid,  in  fevcralty  after  fuch 
grants,  and  during  the  continuance  thereof  to  his 
and  their  own  ufe,  againft  all  perfons  having  rights 
of  common  therein,  to  the  exclufiun  and  abolition  of 
filch  rights  of  common  j"  and  that  the  l$ctis  in  quo 
being  granted  to  the  plaintiff  according  to  this  cuftoin, 
he  entered  and  inclofed  it,  and  kept  it  fo  inclofed  tiH 
the  defendant,  of  his  own  wrong,  committed  the  tref- 
paffes  attempted  to  be  juftified. 


Rejoinder  traverfing  the  cuftom ;  and  iflue  there- 
upon. 

Various  inftances  were  proved  from  the  year  163  a 
down  to  the  prefent  time,  in  which  different  parcels  of 
the  waftes  of  the  manor  had  been  granted  and  inclofed 
in  the  manner  dated  in  the  replication. 


It  further  appeared  that  the  manor  of  Weftham 
lies  partly  within  the  ancient  forefl  of  Waltham,  which 
has  immemorially  belonged  to  the  crown,  and  that 
the  locus  in  quo  is  in  that  part  of  the  manor  which  is- 
within  the  limits  of  th^  foreil,  and  is  fubjefk  to  the 
jurifdidlion  of  the  foreft  courts.  There  was  nearly  an 
equal  number  of  grants  in  the  part  of  the  niaiR)r 
within,  as  in  the  part  of  the  manor  without,  the  foreft. 

Shepherd^  Serjeant,  for  the  defendant  contended^ 
that  in  point  of  law  the  jury  were  bound  to  find  againft 

the 
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the  cuftom.     Within  a  royal  fcreft  no  inclofures  are        1809. 
to  be  permitted.     The  deer  muft  have  full  range  over   \  "-'   -^ 
its  whole  extent.     This  cuftom  of  inclofmg  is  quite  v. 

inconfiftent  with  the  foreft  rights  which  have  been  Winmi«. 
vcfted  in  the  crown  from  time  immemorial.  If  one 
part  of  the  foreft  might  be  inclofed^  fo  by  poffibility 
might  the  whole,  and  tlie  foreft  might  thus  be  entirely 
extinguifhed.  The  cuftom  fet  up  was  tantamount  to 
a  right  to  difafForeft  at  the  will  of  the  lord  and  the 
homage,  which  clearly  could  not  fubfift  in  law.  The 
foreft  rights,  as  regulated  by  the  charter  of  the  foreft 
and  other  ftatutes,  were  as  much  recognized  and  pro- 
te£ted  by  jaw  as  any  other  prerogative  of  the  crown. 
The  verderors  of  Waltham  foreft*  were  in  the  con- 
(lant  habit  of  throwing  down  fences  and  inclofures 
creded  within  its  limits.  The  practice  of  granting 
pieces  of  the  wafte  of  Weftham  manor  within  the 
foreft  for  the  purpofe  of  being  inclofed,  might  htve 
prevailed  for  a  confiderable  length  of  time  ;  but  be- 
ing entirely  incompatible  with  the  rights  of  the 
crown,  it  could  not  be  coniidered  a  legal  and  fub- 
lifting  cuftom* 

Sir  A.  McDonald,  C*  B.  was  of  opinion  that  the 
cuftom  was  clearly  made  out  in  point  of  faA,  and 
wiflied  that  the  queftion  as  to  its  compatibility  with 
the.right9  of  the  crown  might  be  difcufled  elfewhere. 

Accordingly  the  plaintiff  had  a  verdid,  and 

In  the  enfuiqg  termS6^i6^i,Seijeant,  applied  to  the 
coiu:t  of  K.Br  f(xr  a  rule  to  Ihew  caufe  why  the  verdi£b 

3  ihould 


adf  H6ME  circuit. 

1809.        fhould  not  be  fet  afide,  and  a  new  trial  had.    H^ 

]^^[J2coTT     ^^°^  ^^^  '^"^^  ground  as  at  Nifi  Prius,  and  contended, 
V.  that  no  fuch  cuftom  could  legally  fubfifl:  within  the 

WiNMiLL-    |— ^g  Qf  ^  Y^y^i  foreft. 

Lord  Ellenborough.— I  fee  no  reafon  why  the 
wade  ma^  not  legally  be  granted  out  in  the'  manner 
dated  in  the  replication,  although  pari  of  the  manor  be 
within  the  royal  foreft  of  Waltbam.  ITie  crown  may 
ftill  exercife  the  fame  rights  of  fcreft  over  it  as  before^ 
Whether  the  deer  be  excluded,  muft  depend  upon  the 
nature  of  the  inclofures.  If  the  fences  ereded  are  higher 
than  are  permitted  by  the  laws  of  the  foreft,  the 
foreft  officers  may  ftill  interfere,  and  break  them  down. 
According  to  the  cuftom,  the  grant  is  only  to  the  ex- 
clufion  and  abolition  of  rights  of  Common,  not  of  the 
rights  of  foreft.  I  know  inftances  in  Windfor  foreft 
in  which  the  crown  has  made  grants  in  feveralty,  re- 
ferving  the  rights  of  foreft,  with  an  advanced  rent 
while  thefe  rights  ftiall  ;not  be  exercifed.  I  think  the 
tlTue  has  been  properly  found  for  the  plaintiff. 

The  other  Judges  concurring,  a  rule  nifi  was  re* 
filled. 

.  ^    Garrow  and  Marryat  for  the  plaintiff. 

Shepherd^  Beft^  Serjeants,  Gurnej    and  Curwoad 
for  the  defendant. 


1 


It  was  formerly  doubted  how       the  affent  of  the  homage, 
far  a  cuftom  for  the  lord  to       good,  where  a  fuQciency  oC 
sn^ke  gnpts  of  the  wafte  with      common  is  not  left ;  but  it  it 

now 
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96s, 


now  fettled  that  tWe  pra£Uce 
of  making  fuch  grants  is  evi- 
dence of  a  right  to  do  fo  re- 
fcrved  by  the  lord  w)ien  he 
granted  a  right  of  common 
over  the  wafte,  and  that  there- 
fore the  former  right  is  para- 
mount to  the  latter.  Folkard 
V.  Hemmett,  5  T.  R.  417  «. 
So  the  lord  may  dig  clay  pits  «. 
in  the  wafte,  or  authorize  others 
to  do  foy  without  leaving  fuffi- 
cient  herbage  for  the  com- 
knonersy  if  fuch  right  can  be 
proved  to  have  been  always 
exercifed  by  the  lord.  Batefon 
Vw  GretiH  s  '^-  R*  41^'    And 


where   there  is   a   cudom    to 

• 

grant  parcels  of  the  wafte»  as 
in  this  cafe,  the  parcels  fo 
granted  are  to  be  confidered  ia 
all  refpe6^s  copyhold  tenements 
as  if  they  had  been  fo  from 
time  immemorial.  Lord  North- 
wick  V.  Stanway,  3  Bof.  &  PuL 
346.  So  that  where  land  has 
been  demifeable  by  copy  of  court 
roll,  a  new  copyhold  may  be 
created  at  this  day.— Vide 
Duberley  v.  Page,  2T.R.  391. 
eiarkfonv.  Woodhoufe,  5  T. 
R«  41 2.  ff.  Shakefpeare  v.  Pep- 
ping 6  T.  R.  741. 


B0ULC0T& 


V. 
WlNMIXX. 


Vol,  n. 


MAIDSTONE. 


m 
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MAIDSTONE. 


Tucfdaf, 
Aufutt  I. 

la  in  aaioc  on 
I  At  P.icM. 

Jiitreffl  out  uf 
the  huodredy  if 
tlM  hundred  in 
which  the  'cattle 
were  diftrained 
^  in  one  county 
and  the  hundred 
into  which  chey 
were  driven  be 
'  In  another,  the 
venue  muft  be 
laid  in  the  laircr 
county. 


Coram  Lord  ELLENfioaotJGH^  C.  J. 


Pope  q.  t*  v.  Davizsv 


1  was  an  adiion  on  i  &  a  PhiL  &  IJizry  c.  1%, 
Li.  (a)  for  driving  a  diftrefs  out  of  the  hundred* 


The  cattle  were  diftrained  in  the  hundred  of 


in  the  county  of  Kentj  and  were  driven  into  the  hun^ 
dred  of  Eq/i  Brixton  in  the  county  of  Surrey^  where 
they  were  impounded. 

It  was  ob]e£ted  on  the  part  of  the  defendant,  that 
the  adion  was  brought  in  the  wrong  county.  No^ 
thing  contrary  to  the  ftatute  had  been  done  in  Kent, 


{a)  It  is  thereby  enabled, 
tliat  **  no  diftreb  of  cattle  (hall 
**  be  driven  out  of  the  hundred, 
<'  rape,  wapentake,  or  lathe 
**  where  iuch  diftrefs  is  or  /hall 
^*  be  taken,  except  that  it  be  to 
**  a  pound   overt    within  th« 


**  fame  (hire»  not  above  threcf 
**  miles  difbuit  from  the  placer 
"  where  the  faxd  diftrefs  it 
**  laken»"<.-*upon  pain  of  for- 
feiting for  CTcfy  fuch  offence» 
an  hundred  {hilling6|  and  treble 
damaget. 
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No  offence  had  been  committed  In  that  county.    The 
cattle  were  not  out  of  the  hundred  of  '  till 

they  were  in  Surrey  ;  and  there  the  venue  ought  to 
hare  been  laid,  this  being  a  penal  aftion  {fji). 

On  the  other  fide,  it  was  contended^  that  driving 
the  cattle  out  of  the  hundred  was  one  ad ;  that  this 
had  been  begun  in  Kenty  though  it  was  perfeded  in 
Surrey  J  and  that  the  plaintiff  had  his  option  to  fue  in 
either  county. 

Lord  Ellenborough  ruled>  tW  the  venue  was 
improperly  laid}  and  the  plaintiff  was  nonfuited  {c)a 

Garrow  and  Lowes  for  the  plaintiff; 

Be^j  Serjeant^  for  the  defendant. 

[Attornicfy  ffVd  2nA  MagnalL'^ 


tSj 


1809;. 

Pope 

Daviis. 


(3)  21  Jac.  I.  c.  4.  f.  I. 
ena£ls  that  aftions  for  offenced 
againft  penal  flatutes  (hall  be 
brought  m  the  county,  city, 
&c.  *^  wherein  fuch  offencea 
fhall  be  committed.'* 

(f )  So  an  a6lion  on  3  Geo.  2. 
c.  26.  for  felling  coals  as  and 
for  a  fort  of  coals  which  the^ 
really  are  not,  muft  be  brought 
in  the  county  in  which  the  coals 
are  diUvrred^  and  n«t  where 
they  were  contrafted  for.  But- 
%MrfieU  q.  t.  V,  Windle,  4£ail, 


385.— The  moft  famous  cafe  in 
the  books  rcfpefting  the  mo* 
ment  when  an  offence  fhall  b^ 
taken  to  hate  been  committed, 
i^  Bales  V.  Petitf  Plowd,  353, 
where  it  became  ncceffary  to 
determine  whether  a  man  could 
be  guilty  of  fuicide  in  his  own 
life  time.  Sir  James  Hales  and 
his  lady  being  joint  tenants  of 
a  term  for  years^  he  drowned 
himfelf^  and  it  wm  held  that 
the  term  did  not  furvive  to  her, 
but  was  forfeited  to  the  ctown  i 
1  tlM 


s68 


ttOMt  ClftCtllT. 


tlic  reafoning  of  Brown>  J.  be- 
ing coniidered  irrefragable  2  for 
he  fai^,  "  Sir  Jamei  Hales  was 
^'  dead,  and  how  came  he  to  his 
**  death  ?  It  may  be  anfwered, 
**  by  drowning ;  and  who  drown- 
"cd  him?    Sir  James  Hales. 


<<  And  when  did  he  drown  hifti^ 
«  In  his  hfe  time.  So '  that  Sir 
*'  James  Hales^  being  alive» 
**  caufed  Sit  James  Hales  to  die; 
"andtheadoftheliTingman 
<*  was  the  death  of  the  dead 
« man."  ' 


Wcdiefdayy 
Aufuft  %, 

|f  M  overfeer  of 
the  poor  receive 
Irum  ihe  puta- 
tive father  of  a 
baflard  child 
born  within  the 
pa:«(h|  afamof 
money  as  a  aom- 
pofition  with  tlie 
panfll  for  the 
maintenance  of 
the  child,  he  h 
lialle  to  an 
indiAment  fu^ 
frau(fu1ently 
•mittiiig  to  give 
credit  for  this 
fum  *n  his 
accounts  with 
the  parifh,' 


Rex  V.  Martin. 

npHIS  was  an  bdidment  againfl:  an  overfeer  of  the 
poor  for  rendering  iaife  accounts. 

,  Amongft  Other  inflances  of  frauds  he  wtis  charged 
with  having  received  20 1.  to  the  ufe  of  the  parUh, 
which  he  had  not  brought  to  account.  One  Morgan 
being  taken  up  a$  putative  father  of  a  baftard  child 
bom  within  the  parifh,  had  paid  the  defendant  the  fum 
in  queftion  by  way  of  compofition  with  the  parifh  for 
the  maintenance  of  the  child,  and  the  defendant  had 
given  him  a  written  receipt  for  it  in  thefe  terms.  The 
defendant  made  no. mention  of  this  money  in  his  ac« 
counts ;  but  took  credit  for  the  expences  of  a  journey 
in  purfuit  of  Morgan. 

Bejij  Serjeant,   contended,    on  the  authority   of 
Townfon  y.WilfQn(a)y  that  the  defendant  was  not 


{a)  I  Campb.  396. 


bound 
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\ 


Martdt. 


bound  to  bring  this*  fum  to  account,    The  contrad    

being  illegal,  the  whole  might  have  been  recovered  ^  j^ 
back,  and  the  defendant  himfelf  would  have  been  per- 
fonally  anfwerable  for  it  to  Morgan^  even  after  paying 
it  over  and  going  out  of  office.  The  money^  there- 
fore,  was  not  the  money  of  the  parifh,  and  the  pariih 
was  neither  defrauded  nor  danmified  by  its  being  omit- 
ted  in  the  overfeers  accounts. 

Lord  Ellenborough. — ^The  putative  father  could 
only  have  recovered  back  fo  much  of  the  money  as 
was  not  expended  upon  the  msuntenance  of  the  child 
and  the  lying-in  of  the  mother.  The  parifh  bearing 
thefe  expences,  amd  being  deprived  of  a  fund  legally 
applicable  to  them,  wa«  defrauded  and  damnified. 
Although  the  defendant  would  have  been  liable  to 
Morgan^  I  am  of  opinion,  that  having  taken  the 
mon^  as  overfeer  for  the  benefit  of  the  parifh,  he 
was  bound  to  bring  it  to  account,  and  that  he  is  guilty 
of  an  indiftable  oflfence  by  thus  attempting  to  put  it 
into  his  own  pocket. 

The  defendapt  was  found  guilty, 

Carr&Wj  Gurney^  and  Bolland  for  the  profecuton 

Befty    Serjeant,    Marryat^    and  Pitcaim  for  the 
defendant. 

[AtUrnieii  Crow  and  DucUtw,] 

T  3  ScANDOVfi* 


«70  HOME  CIRCUIT. 


Timrf^fir,  ScANDOVER  and  others  i^.  Warne. 

Augui  io« 

In  an  a^kion  on    rpHIS  1^5  jm  aftioD  on  a  bail  bond.    The  declarar 

•  bail  hood  JL.  nit  i  t«»rrri  •         e 

againA  one  of  tf OH  ftated  that  the  plamtifis  fued  out  a  wnt  of 

Sl^i«i!ion*'aler-  latitat,  diredcd  to  the  fhetiflF  of  Surry,  "  by  whic|> 
wHt!!f  ulirafthe  "  ^^'*^  ^^'^^^  the  faid  fheriff  was  commanded  to  take  one 
iheriff  W.U  com-  <<  Fraucis  Jones  by  the  name  of  John  |ones,  if  he 
«one  Yranrh  *^  ftould  be  found  in  his  bailiwick,"  &c.  that  the  flie- 
ofyi/u}"''^*  riffarrefted  the  {sixdi  TrancU  Jones  by  the  i^ame  of 
thlilvl^^nt  ^^h^^  Jones,  and  that  thereupon  the  defendant  became 
wai  not  flip.  bound  for  the  appearance  of  Francis  Jones  arretted 
delice  •cVhiH-    by  the  name  of  John  Jones  at  the  return  of  the  writ. 

tat  in  the  com- 
€nun  f(.rm,  com* 

AcrifflSuke  ^\^^^\  I.  l^flldeheU  to  which  there  was  a  demur- 

3feA/i  J ;  aitho'    Ytx\  a.  That  the  fheriff  was  not  commanded  by  the 

the  bail  bond  ^   '       ^  ^  •  ^  ^  } 

was  figned  faiJ  writ  of  latitat^  in  the  faid  declaration  mentioned, 

«'  Franci.  J.     *  to  take  thc  faid  Francis  Jones  modo  ^  fopna^  bfc.  j 

^Jofjlhnl"  and  3.  That  no  fuch  writ  of  latitat,  as  in  the  faid  decla* 

offwd  to  pi^vf*  ration  mentioned,  ever  iffued  out  of  the  court  of  our 

that  this  perfon  f^id  lord  the  king  before  the  king  himfelf,  ?gainf|  the 

debtor,  whom  faid  Francts  Jones,  modo   Cff  formdy  ^c.  on  which 

they  meant  to        ,—  •    •       j 

)»oid  to  baji       mues  were  jomed. 

An  examined  copy  of  a  latitat  was  put  in^  com- 
manding the  fheriff  to  take  John  Jones ;  and  the  plain- 
tiff's counfel  drew  the  Judge's  attention  to  the  bail 
bond,  which  was  thus  (igned  by  the  principal, 
f  *  Francis  Jones  arrefted  by  thc  name  of  John  Jones/' 


SUMMER  ASSIZES,  49  GEORGE  III, 

Lawes  for  the  defendant  maintsdned^  that  both  iflues 
muft  be  found  for  him,  as  no  evidence  had  been  given 
of  any  command  to  arreft  Francis  Jones,  or  of  any 
writ  againft  this  perfon  having  ever  iffued, 

Marryat^  contra^  infifted,  that  it  was  enough  if 
Francis  Jones  was  ihe  perfon  really  meant  in  the  writ, 
and  that  this  fuf&ciently  appeared  from  the  bail  bond  ; 
and  he  offered  to  prove  that  the  perfon  who  figned  it 
as  principal  was  the  real  debtor  to  th^  plainti^,  and 
the  perfon  they  meant  to  hold  to  baih 


^ 


SCANDOVER 

and  others 
Warnb, 


Lord  ELLENBOROuoH.-^lTie  writ  muft  fpeak  for 
itfelf.  I  cannot  hear  that  inftead  of  A.  B.  mentioned 
iqi  a  writ,  it  was  meant  that  the  fherifi^  fhould  arreft 
X.  T.  It  was  lately  decided  that  a  juftification  in  aa 
action  for  falfe  imprifonment  under  a  writ  iiTued 
againft  the  plaintiff*  by  a  wrong  name,  could  not  be 
fupported  {a).  The  acknowledgement  in  the  bail 
bond  might  be  evidence  againft  Jones  himfelf ;  but  it 
is  immaterial  to  the  iffues  joined  on  this  record. 

l^laindff*  nonfuited, 

Marryat  and  Heath  for  the  plaintiff** 

Lawes  for  the  defendant. 


{a)    Shadgett    v.    Clipfon,  C.  B.  averring  that  A,B.  and 

S  Safty  328.  So  an  officer  can-  C.  B.  are  the  fame  perfon.  Cdic^ 

not  juftify  taking  th^  goods  of  v.  Hindfon,  6  T^  R*  2^^ 
A«  ^*  under  a  diftringas  againft 

T4 


*•  < 


CASES 


ABGUSO  AND  DECIDED  AT 

N  I  S  I   F  K  Jti  1^ 

IN  K.  B. 

t 

jit  the  Sittings  after  Micbaelm^s  Term^ 

50  George  III. 


FIRST  SITTINGS  AFTER  TERM  AT  WESTMINSTER* 


Vediiefdiy,  Lambbrt  V,  Martha  Atktns  and  pother* 

Nov*  29. 

loanaaiooof     lyBT  OH   t)ond,    diatcd    19th  Nc>vrembcr  i8c8. 
t^rl^r^''^*  Plea,  non  eftfa6lumy  generally. 

Z?*^  defence 

pkaofMif//  Garrow  undertook  to  prove  that  at  the  execution 

■^     *'  of  the  bond,  Martha  Atkins  was  a  feme  covert,  which 

fa£l^  he  contended,  would  entitle  him  to  a  yerdid  for 

both  the  defendants. 


The  Attorney 'General  for  the  plaintiff  inlifted,  that 
ecverture  could  n^t  be  given  in  evidence  under  the 
general  plea  of  non  eft  failunu    Like  durefs  and  per 
ininas^  it  mufl;  be  pleaded  fpcciaily,   the  plea  con- 
cluding 
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tn 


eluding  efjic  non  eftfaflum.  In  Com.  Dig.  *'  Pleader,** 
t  W.  1 8.  it  IS  laid  down,  "  if  the  obligor  was  a  monk, 
^^  feme  covert^  &c.  he  may  plead  a  fpecial  non  eft 
*^  faaum," 

Lord  Ellenbohlouqh. — It  is  there  faid,  that  the 
defendant  may  plead  coverture  fpecially,  not  that  it 
muft  be  fo  pleaded.  If  a  deed  is  executed  by  a  mar- 
ried woman,  it  is  abfolutely  void  ab  initio ;  and  I  have 
lilways  underftood  the  rule  to  be,  that  what  Ihews  the 
deed  to  be  void  is  good  evidence  under  the  plea  of 
non  eftfcUlum^  and  that  a  fpecial  plea  is  only  neceflary 
where  the  deed  is  voidahk*  1  have  no  hefitation  in 
this  cafe  in  receivmg  evidence  of  the  coverture. 

It  was  then  proved  that  in  the  year  1790  Martha 
Atkins  was  married  to  a  man  of  the  name  of  Meredith^ 
who  (hortly  after  went  ab|:|-oad ;  but  there  being  no 
fatisfaftory  evidence  of  his  being  alive  within  feven 
years,  the  plaintiff  had  a  yerdid. 


Martha 
Atkins 

and  another* 


The  Attorney  General  and  Curwopd  for  the  plain- 


tiff. 


Carrow  for  th?  defend^!. 


[Atttiniesi  ffeft  aud  Bowtr.'] 


j4n<m.  12  Mod.  609.  ace.  So 
under  non  efi  JaQum  the  dcfend- 
^t  may  give  /^/ijry  in  evidence, 


Xaiu  V.  Boent  Sir  a,  1 104  ;  or 
that  he  was  made  to  execute  the 
bund  when  drunk^  Cok  v.  Roh' 


fj«» 


CASES  AT  NISI  PRIUS, 


XiAMSERT 

Hartha 
Atkins 


Mm,  BuL  N.P.  17a  ;  or  that  it 
was  delivered  as  an  efcrow^ 
Stoytes  V,  Pearfotiy  4  Efp.  255  ; 
or,  generally,  any  thing  which 
proves  the  deed  to  be  void  at 
apd  another*    common  iaiv  at  the  time  of  plead- 

mg,  Pigpt'^s  cafe^  II  Co,  2^  a. 
But  although  a  bond  be  abfo- 
lutely  void  hyjlaiutey  as  if  made 
contrary  to  23  H.  6.  c.  10.  or  up* 
on  an  ufurious  confideration,  the 
obligor  cannot  take  advantage 
of  this  under  the  general  plea 


of  non  efifadum^  but  muft  plea4 
the  fpecial  matter,  IVbelpAd^i 
cafe^  I  ref,  $  Co.  119  a.  And 
if  one  of  two  joint  obligors,  or 
two  of  three  joint  and  {evoral 
obligors  be  fued,  the  omiffioQ 
of  the  other  is  only  matter  in 
abatement,  and  no  ground  of 
nonfuit  under  the  plea  ofmonejl 
fa&um.  Watti  «.  Gooibnan,  jU. 
Rqym.  1469.  Stea4  V»  Mom^ 
Cro.  Jac.  152.  Gaulion  v.  CtoKf 
RneTf  I  Sautui,  2^1  e^ 


Wcdnefday, 
Nov.  29. 

The  parilhes  of 
A.  and  of  B. 
being  united  by 
mA  of  parliA- 
ment  for  the 
maintenance  of 
their  poor,  hut 
lor  DO  other  pur* 
pofe ; — it  is  a 
taulmirdefcrip- 
lion  in  ejcA- 
inent,  to  A  ate 
premiCei  which 
are  aAoaily 
within  the  pac 
rifli  «f  A.  at 
fitqate  in  the 
united  parijhti  •/" 
A.  and B. 


GooDTiTLE  ex  d.  FiNSEKT  V.  Lammiman. 

tyJECTMENT  for  certain  premifes  defcribed  in  the 
declaration  as  lituate  in  the  untied  parijhes  of  §/, 
Cfile^  in  the  Fields  and  Si.  George^  Bloomfbury. 

It  appeared  that  thefe  two  parifhes  are  united  toge- 
ther by  aft  of  parliament  for  the  maintaining  of  their 
poor,  but  for  no  other  purpofe ;  and  that  the  premifes 
in  quellion  (land  in  the  parifh  of  Si.  George^  Bloomfi 
bury. 

JVigley  for  the  leffor  of  the  plaintiflf  contended,  that 
a  houfe  (landing  in  either  of  the  two  might  well  be 
defcribed  in  pleading  to  be  in  the  united  parijhes  of 
St.  Giles  and  St.  George,  as  they  were  united  at  leaft 
for  one  very  important  purpofe ;  and  that  the  decla- 
ration mi^ht  be  confidered  as  (la^ng  a  demife  of  dif- 

ferc^i^ 
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ferent  premifes,  partly  in  the  one  parifh  and  partly  in       «*o9^ 
the  other,  in  which  cafe  it  would  be  enough  to  (hew    go«dtitlb 
that  the  premifes  fought  to  be  recovered  wer«  in  cxd.PiiicKHT 
either.— But,  iM^iuAv. 

Lord  Ellenborough  hdd,  that  the  variance  was 
htdX  i  the  declaration  profeflfed  to  give  a  local  dcfcrip* 
tion  of  the  premifes,  and  ftated  them  to  be  ^^  in  the 
united  pariflies  of  St.  Giles  in  the  Fields  and  St. George, 
Bloomlbury,*^  as  if  thefe  were  completely  blended  to- 
gether and  formed  only  one  parifh ;  but  in  truth,  they 
remained  entirely  diftind,  except  as  to  the  maintCr 
nance  of  the  poor. 

Plaintiff  nonfuited,  ' 

VHgl^  for  the  leffor  of  the  plaintiff, 

Garrcw  and  Efpinaffe  for  the  defendantf 

[Attornieiy  Puntgn  and  Pki'ffi^f9H,^ 


db« 


FiNCHETT,  Gent,  one,  &c.  v.  How  and  Jarhatt.      wednefday, 

•        "  Nov.  29. 

A  CTION  for  bufinefs  done  as  folicitor  to  a  commif-  the  eipenccs  ©r 

fion  of  bankrupt  againft  one  John  Howy  fued  prof^ting"a 

out  by  the  defendant  Jarrattj  and  under  which  both  ba"itropMiinhe 

defendants  were  chofen  affignees.     There  were  items  «*"o>^«  ©^  »®«»»- 

in  the  plaintiff's  bill  for  other  bufinefs  done  for  the  malntaipcd 

defendants  on  their  joint  rctamer,  tfo*^"„g  \^tf^ 

•J^^    and  another 
parfub* 


FmCHXTT 


^  CASES  AT  NISI  FRIUS, 

The  firft  queftion  that  arofe  was,  whether  the  plaiflk 
tiff  could  recoTer  in  this  a^on  for  the  expences  whiclv 
had  been  incurred  in  fuing  out  and  profecuting  the 
How  and  commiffion  previous  to  the  choice  of  affignees,  it  being 
^"^^^*  cnafted  by  ftat.  5  Geo.  f .  c.  30.  §  25.  that  the  credi- 
tor who  fliall  petition  for  and  obtain  any  commiffion 
of  bankrupt,  fhall  be  obliged^  at  his  own  cojls  ami 
expences,  to  fue  forth  and  profecute  the  fame  until 
an  aflignee  or  affignees  fhall  be  cho£^  of  (iich  banitt 
rupt's  eftate  and  effeds ;  when  the  commiifioners  axt 
to  afcertain  the  faid  cods  and  to  direfl  the  amount  to 
be  paid  to  the  petitbnipg  creditor  out  of  the  firft  effe£^ 
of  the  bankrupt  to  be  received  under  the  cominiifiQaik. 

Jervis  for  the  plaintiff  contended^  that  both  the 
defendants  might,  notwithftanding  the  ftatute,  be  liable 
for  thefe  expences  in  the  prefent  inflance,  if  both  had 
\  retained  the  plaintiff  to  fue  out  and  profecute  the  com-f 
miffion,  and  that  the  objefl  of  the  claufe  was  to  fave 
the  creditors  from  incurring  any  liability  by  proving 
their  debts  if  no  effefts  fhould  ever  be  received* 

But  Lord  Ejj^LENBORouoH  £dd>  the  words  were 
exprefs  that  the  petitioning  creditor  fhould  fue  out  and 
profecute  the  commiiHon  till  the  choice  of  afBgnees  at 
his  own  cojis  and  ixfences^  and  that  thefe  cofls  and 
expences,  therefore,  could  not  be  recovered  in  a  joint 
adtion  againfl  him  and  another  perfon.  It  might  be 
an  objeft  with  the  legiflature  to  confine  the  foUdtor 
entirely  to  the  credit  of  the  perfon  who  came  forward^ 
oflenfibly  as  petitioning  creditor,  and  to  prevent  comn 
iniflions  from  being  fued  out  cx;cept  in  cafes  where 

-     «ffe^ 
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cffeds  were  likely  to  be  recovered  to  defiay  the 

'  How  and 

Jabratt« 

The  next  queftion  was,  whether  a  copy  of  the  bill  where  two  per. 
liad  been  deUvtred  purfaant  to  ftat.  a  Geo.  a.  c.  23-  Ira^f^JiJ"!-^'** 

C   2'2,  bufincfi  done  OA 

^      •^^  their  joint  re- 

tainer, it  ii  fttf- 
-  t     f  f         »   r       1  ficicnt  foi  liim 

It  appeared  that  the  defendants  were  not  co-part-  to  deliver  a  cop^ 
ners ;  but  that  in  all  the  bufrne^  included  in  the  bill  Lmct  or%a!Z 
Ihw  had  taken  the  principal  diredion;  and  that  a  Si?m/from*  *^ 
copy  of  the  bill,  figned  by  the  plaintiflF,  had  been7,t'^,'S^,y?;. 
delivered  to  him  more  than  a  month  before  the  com-  *~^»»n«  ^^^^^ 

whom  rlie  na. 

mencement  of  the  action,  nagemcm  ot  \\^ 

MhnefA  was  left 
by  the  other.— 

Park  maintained  that  the  pl^tiflf  mud:  be  nonfuited,  verVio  ihlt  m 

as  a  copy  of  the  bill  had  not  been  delivered  to  each  of  7m%^iwti^ 

the  defendants,  the  words  of  the  ftatute  being,  that  conw^d^Tt 

an  adion  fhall  not  be  commenced  until  the  expiration  [**^*»«.»"fh^»r 

*  10  receive  u  for 

of  one  month  after  the  attorney  fliall  have  delivered  ^!f^* "®'  *«  *>• 

''  Hkely  to  know 

**  to  the  party  or  parties  to  be  charged  therewith,  or  ^»^a«  f«undatioa 

^*  left  for  him,  her,  or  iheniy  at  his,  her,  or  their  charges  irth/ 

**  dwelling-houfey"  a  bill  of  his  fees  and  difburfe-  ***"* 
mcnts. 

Lord  Ellenborough. — The  aft  does  not  require 
perfonal  fervice,  and  a  delivery  of  the  bill  to  an  agent 
.or  joint  contraftor  may  be  a  delivery  to  the  party  or 
parties  to  be  charged.  If  the  perfon  to  whom  the 
bill  was  delivered  had  not  meddled  with  the  bu(ine&, 
tiiough  jointly  liable   with    others  who    took   the 

entire 


^1» 


CASES  At  NISI  PRIUS. 


How  and 
Jabbatt. 


f  I 


entire  diredion  of  it^  I  fhould  hold  that  this  wis  tH> 
delivery  as  to  them.  But  the  cafe  is  different  where 
the  bill  is  delivered  to  the  perfon  authorized  by  thd 
other  parties  to  a£t  for  them.  One  may  reafonably 
fuppofe  that  he  has  authority  to  receive  it,  and  that 
when  received,  he  will  communicate  it  to  tne  others^ 
tod  take  the  neceflary  meafures  for  having  it  taxed. 
In  the  prefent  inftance,  I  atii  inclined  to  think  that  k 
delivery  of  the  bill  to  How  algne  was  a  fufficient  com* 
plionce  with  the  (tatute  {a). 


Q^Whethtr  an 
attorney  can 
flkiiintain  an  ac> 
x\cm  fwr  bufineft 
done  under 
a  eonimiiGon  0f 
^lnKrnpt  againft 
fheafligneefyoae 
month  after  be 
has  delivered  a 
Ctffiy  of  bii  bill| 
|Hit  before  it  has 
been  taxed  by  a 
Mafter  in 
Chancery? 


Laftly,  it  was  debated  whether  the  plaintiff  could 
recover  for  the  bufmels  done  under  the  commiffion 
after  the  choice  of  allignees,  as  his  bill  had  not  been 
taxed  by  a  mafler  in  chancery  purfuant  to  {lat. 
5Geo.  2.  C.30.  %A5'{b) 


(tf)  Vide  Crowder  v.  Shee» 
1  Campb.  437. 

(^)  Which  is  in  thcfc  words^ 
•*  And  to  the  end  that  commif- 
•*  fions  of  bankrupt  may  be  car- 
*'  ried  on  and  profecuted  with 
**  as  htde  exp9nce  as  reafonably 
•*  may  be,  be  it  enafted  by  the 
•*  authority  aforefaid,  That  all 
•*  bills  of  fees  or  difburfements 
<'  daimed  or  demanded  by  any 
^  folicitor,  clerk,  or  attorney 


i< 


a 


employed  under  any  commif- 
fion  of  bankrupt,  (hall  be  fet- 
<^  tied,  adjufted,  and  certSed 
**  by  one  of  the  Daafters  of  tie 
"  court  of  Cliancery  j  and  lb 
**  much  as  the  mailer  (hall  cer- 
'*  tify  to  be  due  to  fuch  derk^ 
**  folicitor,  or  attorney,  and  no 
**  more,  (hall  be  paid  by  the 
*^  afiignee  under  fuch  commif- 
«  fion." 


Park 
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Park  infiftcd  that  it  was  imperative  upon  the  attor- 
hey  to  have  his  bill  taxed  before  he  made  any  claim  or 
demand  upon  the  afHgnees,  who  are  dire&ed  to  pay 
him  fo  much  as  the  mafter  in  cihaticery  fhall  certify  to 
be  doe,  and  no  more. 


m. 


tBog. 


FiNCHBTX 

How  and 
JAR11ATT4 


Jervis  fubmitted  that  the  claufe  bemg  in  favour  of 
the  aflignees,  they  were  bound  to  take  advantage  of  it, 
if  they  wifhed  to  do  fo^  by  having  the  bill  taxed  upon 
their  own  application,  which  in  this  cafe  they  had  had 
a  full  opportunity  of  doing,  a  copy  of  the  bill  having 
been  delivered  to  them  above  a  month  before  the 
commencemmit  of  the  fuit. 

Lord  Ellenborough  faid,  perhaps  the  iheaiiing 
of  the  claufe  might  be,  that  the  edate  fhould  not  be 
charged  beyond  the  fum  allowed  by  a  Mafter  in  Chan** 
eery  on  taxing  the  folicitor's  bilU  Still,  the  affignees 
might  have  rendered  themfelves  perfonally  liable  be** 
yond  that  amount.  They  might  be  compellable  to 
pay  more ;  but  they  were  not  to  pay  more  as  ajjignees. 
The  objeft  of  the  legiflature  might  be  only  to  proteft 
the  interefts  of  the  creditors  at  large,  leaving  thofe 
who  retain  the  folidtor  to  the  common  law  liability 
arifing  from  any  contrad  they  form  with  him,  or  any 
proceedings  they  may  inftrud  him  to  inftitute. 

The  amount  of  the  bill  was  then  referred. 
Jervis  and  Reader  for  the  plaintiflF. 
Park  and  Lawei  for  the  defendant. 


[Attomiet,  Finchttt  axd  Chi^fintUiu} 


FIRST 
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tCAStS  AT  NISI  t klUSi 


FIRST  SITTINGS  AFTER  TERM  IK  LONDONi 


Thurfday> 
Kov.  20th. 

When  there  are 
frvcral  coimfel 
•nthe  f^me  firfc, 
and  a  junior  has 
begun  toe xa- 
nine  a  witnefs, 
the  leader  may 
intcrpofey  take 
the  witacts  into 
hit  own  haidsi 
And  finilh  the 
examination. 
But  after  one 
coun(:l  has 
brought  his  ex* 
amination  to  a 
ch>l'e,  a  i|ueAion 
cannot  regubrly 
be  put  to  the 
wirn«>fs  by  an- 
other caunfel  on 
^he  Urae  iide. 


Doe  v.  RoEk 

TN  this  cafe  a  qiieflion  arofo  of  confidcrable  confc* 
quence  to  the  bar. 

There  were  two  counfel  fol*  the  plaintiff.  The 
junior  having  called  a  witnefs  who  fcemed  difpofed  to 
(huille  and  prevaricate,  the  leader  interpofed,  and  was 
proceeding  to  examine  him. 

The  counfel  on  the  oppofite  fide  contended  that  this 
was  irregular,  and  jhat  although  where  there  were 
feveral  counfel  on  the  fume  fide,  they  might  arrange 
among  themfelves  by  whom  the  witnefles  ihould  be 
examined ;  yet  that  when  the  examination  of  a  witnefs 
was  begun  by  one  gentleman,  the  others  had  no  right 
to  put  a  queftion  :  they  might  privately  fugged  quef- 
tions  proper  lo  be  put ;  but  could  not  addrefs  any 
diredly  to  the  witnefs :  if  this  rule  were  not  adhered 
to,  a  witnefs  might  be  fubjed  to  the  examination  or 
crofs-cxamination  of  as  many  barrifters  as  were  retained 
for  the  plaintiff  or  defendant,  much  time  would  be 
wafted,  and  great  confiilion  would  be  introduced  into 
proceedings  at  Nifi  Priu^, 


lO 


Lord 
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Lord  Ellenborough.  -—  Convenience  certainly 
requires  that  the  examination  of  a  witnefs  fhould 
be  carried  on  entirely  by  the  gentleman  who  begins 
it ;  and  feveral  counfel  clearly  cannot  be  permitted 
to  put  queftions  to  the  fame  witnefs,  one  after  anothert 
in  the  manner  apprehended.  But  I  think  the  lead« 
ing  counfel  has  a  rights  in  his  difcretion,  to  inter- 
pofe,  and  to  take  the  examination  into  his  own 
hands.  Very  unpleafant  confeqoences  might  follow 
if  this  were  not  allowed.  If  a  gentleman,  it  being 
his  firfl  appearance  in  a  court  of  juftice,  Ihould  be 
much  embarraflfed  in  the  courfe  of  examining  a 
witnefs,  it  would  be  hard  if  it  were  in  the  power  of 
the  oppofite  party  to  prevent  his  leader  from  itepping 

.in  to  his  relief.  And  other  occafions  may  be  ima- 
gined when  it  may  be  very  important  that  the  gentle- 
man who  conducts  the  caufe  fliould  have  the  privilege 
of  putting  queftions  to  a  witnefs  originally  called  by  a 

.  cc^adjutor.    In  the  prefent  (late  of  the  bar^  there  it 

.  no  danger  of  this  privilege  being  abufed. 


It  would  be  curious  to  trace  gradually  eftabliihed.  Ifvi^elook 

the  fkeps  by  which  the  prefent  back  200  years^  we  find  all  the 

mode  of  condu6iing  trials   at  counfel  on  both  fides  addreffiog 

NiC  PriuS)  fo  well  calctilated  the  jury  in  turn,  and  the  rules 

for  regularity,  expedition,  and  of  evidence  entirely  difregarded 

tlie  doddationof trutb|ha» been  or  unknown. 


VcL.n.  U  WARDftL 


N 
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CASES  AT  NISI  PRIUS, 


«.   „  Wardell  v.  Fermor- 

Thurfdayy 
Nov.  30. 

inanaaioQon  T)EBT  OTL  z  poft-obit  bond.— Plea,  non  eft  h€t\xm. 

tU'lmiftUig*^^  The  execution  of  the  bond  was  witnelTcd  by  William 
jlttow?y'wh<r  Wrangbam^  an  attorney,  who  had  an  office  in  Seetbit^ 
formerly  had  an  Lane,  and  refidcd  wi:h  liis  family  at  Sydenham. 

Mce  in  London  '  ^  ^ 

and  f<pfided  at 
Sydenham.-— 
Held  that  it  was 
not  enough,  to 
kt  in  evidence 
of  hit  hand- 
writing to  prove 


F.  WiUianis  and  Paley  for  the  plaintiff  faid,  they 

were  not  able  Ito  produce  tlie  attefting  witnels,  nor 

could  they  give  dire£h  evidence  of  his  being  out  of 

th^  toST'ihat"^  *^  kingdom ;  but  they  undertook  to  fliew  that  he 

'   *  '  '"         had  difappeared,  and  that  diligent  fearch  had  been 

made  for  him  without  effeft  ;  which  they  contended 
would  be  fufficient  to  let  in  evidence  of  his  hmd- 
writing.  In  Cunliffe  v.  Sefton,  2  Eajlj  183.  which 
was  an  aflion  of  debt  on  bond  by  an  adminiftratruc^ 
evidence  being  offered  that  diligent  inquiry  had  been 
made  after  one  of  the  fubfcribing  witneffes,  and  that 
no  account  could  be  obtained  of  fuch  a  perfon,  proof 


he  had  diCap 
peared  frgm  hit 
ofice  in  London 
for  a  twelve- 
aaonth  before   . 
the  crialy  add 
bad/ not  been 
lieard  of  dur- 
ing that  period 
by  ptribni  who 
knew  him» 
without  (hew* 
|pg  that  fearch 
•liad  been  made 

after  him  at  the  was  admitted  of  the  hand-writing  of  the  plaintiff,  who 

aied  at  Syden-  was  the  Other  attefting  witnefs.     The  fubfequent  cafe 

Burcvidcnee  of  oi  Cf'ojhy  w.  Pcrcy,  I  Taunt.  16/^.  i  Campb.  30 i.  went 

his  band-writ-  {^\\  farther.    There,  evidence  of  the  hand^^writme  of 

log  was  admit-  n  •  •        /•  i 

ted,on  proof  that  an  attefting  witnefs  to  the  allignment  of  a  leafe  was 

a  twelvemonth  i-i  r     r  •  •        %        >  %  3 

ago,  a  commif.  admitted,  on  prooi  or  inquiry  having  once  been  made 
n^thadi.^cn  ^i^  his  ufual  placc  of  abode,  when  the  perfon  inquir- 
ite?towS?i"h^  ing  was  told,  that  he  had  abfconded  to  avoid  his  ere. 
hohadncrerap.  ditors.    Mansfield,  C.  J.  faid  the  balance  of  convc- 

feared.  ,  .      -  ■ 

nience  was  m  favour  of  extending  the  rule,  and  that 

more 
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ntpre  inconvenience  would  refult  from  excluding  the 
fecondary  evidence  than  from  admifting  it.  Not  was 
this  dodrine,  as  had  been  ufually  fuppofed^  a  modem 
innovation.  In  an  Anonymous  Cafe^  12  Mod.  607, 
which  had  been  overlooked  in  the  recent  difcnffi^ns 
upon  this  fubjed.  Lord  Holt  lays  it  down,  that  ^ift 
debt  on  bond,  upon  ilTue  of  non  eft  fa£lum^  if  the 
plaintiff  prove  the  witnefles  dead,  beyond  fea,  or  that 
he  has  made  ft  rid  inquiry  after  them  J  and  cannot  bear 
ojtbem^  he  (hall  be  let  in  tt>  prove  their  hands.**  ^ 


^H 


i8o9« 


WardxiX 

v.- 
rfiRMOBi 


Lord  Ellenborough. — Upon  thefe  autliorides  I 
will  admit  the  fecondary  evidence,  if  you  fliew  that 
you  could  not  by  any  means  find  out  the  attefting 
witnefs.  But  I  will  watch  very  nan*owly  your  proof 
of  fearch.  This  extenfion  of  the  rule  may  lead  to 
dangerous  confequences.  If  the  attefting  witnefs 
knows  too  much  of  the  tranfadion,  and  his  examina- 
tion  would  hazard  the  validity  of  the  deed,  he  may 
be  fent  out  of  the  way,  and  we  may  be  amufed  at  the 
trial  with  an  account  of  his  havmg  abfconded. 

A  perfon  who  had  been  clerk  to  Mr.  Wrangham 
was  then  called,  who  ftated  that  he  had  difappeared 
about  a  year  ago,  and  had  not  fmce  been  heard  of. 
Another  witnefs  fwore  that  he  had  repeatedly  called 
at  Mr,  fVrangham^s  late  office  in  Seething  Lane,  with- 
out being  able  to  learn  any  tidings  of  him.  But  no 
evidence  was  given  of  an  inquiry  having  been  made 
at  the  houfe  he  had  occupied  at  Sydenham. 


V  2 


Lord 


tf« 


CASES  AT  NISI  PRItTS. 

Lord  £x.i.£NB0R0U6U  faid.  It  was  pbifible  he  niglie 
have  Wen  fhut  up^'there  all  the  dme^  and  that  his  aU 
tendance  might  have  been  enforced  by  a  {ubpcena* 

.  .* 
.  Theplsuntiff's  coonfel  then  proved  that  a  conunifr 
fion  of  bankrupt  was  taken  out  againft  Wrangbam 
as  a  money  fcrivener,  to  which  he  never  appeared. 

.  jr^^i^  for  the  defendant  ftill  mfifted  thisit  this  warf 
infufficient«  In  Cunliffe  v.  Srftofty  proof  of  the  ad^, 
miniftratrix's  hand-writing  was  admitted  upon  the  fup- 
pofidon  that  the  other  attefting  witnefs  was  a  fididous 
perfon.  And  mCr§Jby  y.  Percy,  Sir  James  MANSf^ 
Fi£LD  proceeded  very  much  upon  the  particular  dr-y 
cumftances  of  that  cafe,  faying  that  the  proof  of  the 
aflignment  was  mere  matter  of  form.  But  the  rule 
could  not  receive  the  fame  exteniion  in  an  a£tion  on 
a  poft  obit  bond,  an  inftrument  of  a  very  fufpicious. 
nature,  and  requiring  to  be  authenticated  by  fome 
one  prefent  at  its  execution.  Nor  could  the  proceed- 
ings under  the  commiflion  make  any  difference,  as 
Wrangham  might  have  been  daily  walking  about  the 
ftreets  of  the  metropolis,  although  he  did  not  furren- 
der  himfelf  to  the  commiffioners. 

Lord  £llenbob>ouoh, —  I  am  difpofed  to  treat 
whatever  falls  from  the  learned  Chief  Juftice  of  the 
Common  Pleas  with  the  greateft  refped ;  bat  I  do. 
not  fee  how  fecondary  evidence  is  to  be  admitted  or 
reje£ted  according  to  jthe  nature  of  the  dtisA  to  be 
proved.  It  mud  depend  upon  the  poffibility  of  pro- 
curing  the  attendance  of  the  attefting  witnefs,  not 
upon  the  teftimony  he  u  likcfar  to  give.    In  this  cafe^ 

4  Itbiok 
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I  think  the  pIsundflFhas  now  laid  a  fufficient  foundation 
for  letting  in  evidence  of  the  hand-writing.  As  Wrong' 
bam  did  not  appear  to  his  commiifion,  I  mufl  prefume 
that  he  was  out  of  the  kingdom.  Had  he  been  at 
Sydenham  at  the  time  fixed  for  his  furrender,  I  mud 
fuppofe  that  he  would  have  furrendered  to  fave  himfelf 
from  a  capital  felony. 


^M^ 


The  execution  of  the  bond  was  then  proved  by  evi« 

dence  of  ^rm^j6Mg^8  hand-writings  and  theplainttf 
had  a  verdid. 


F.  WiUiams  and  Paley  for  the  plaintiff: 


jyigky  for  the  defendant. 


[Attornkiy  Tixmrd  aad  MlUu\ 


N.  There  was  a  fuggeftioo  in  this  cafe  under  ^8  4c  9  W.  s« 
c»  1 1«  \fOX  it  was  confidered  quite  fuperfluout. 


Us 


^ 


'ADJOXniNED 


-•.w/r 


^  ■■  ^  CASES  AT  NISI  PRIUS. 


\     


I  ; 


,*  V  1 


ADJOURNED  SITTINGS  AT  WESTMINSTER. 


^l[  Poole  v/Bentley. 


Dec  I. 


.   "- 


If  an  inftruraeat  ^x^HIS  was  Oil  adioii  for  ufe  afid  occupadoo* 

profefling  iw  be       J|[^  . 

*.    to  agreement  •■,•■/•  i 

ttkeVlitogl!^*'  The  pHntiff  offered  in  evidence  as  an  agreement 
ther,-ppeart      ^j^  inftrumcnt,  wliich  had  an  affreemenn.ftajpp,   and 

intended  to  r      i  •   i_     i.      r  ii       •         • 

tranffer  poffeC    of  which  thc  f ollowing  IS  a  copy  : 

lion  and!  a  pre* 

fent  inNcreitin  •  •         •       '1' 

the  prtmifei  to        €6  Memorandum  of  agreement  this  1 2th  day  of  lune 

the  tenantj  it  O  J 

will  be  treated  r8o6,  between  John  Poole,Efq.  of  Highbury  Terrace, 
though  ji'con-  in  the  parifli  of  St.  Mary,  Iflington,  and  Peter  Bentley 
2^  fJlTubfc.     of  Pancras  Lane  in  the  city  of  London,  Mafon,  viz. 

quently  execut- 
ing a  leafe  undcf 

fc*L .  *•  The  faid  John  Poole  hereby  agrees  to  let  imto  the 

ftPd/^.//i  //        faid  Peter  Bentley,  and  the  faid  Peier  Bentley  agrees 
'S'fd4/,  Jjiit-  to  take  of  the  fiiid  John  Poole,  all  that  piece  or  parcel 

3 .  A««>««/f^  OS'  Qf  i^^jjj  and  premifes  thereon  fituate,  &c.  for  the  term 

of  fixty-one  years  from  Lady-day  next,  at  the  yearly 
rent  of  one  hundred  and  twenty  pounds,  free  and 
clear  of  all  taxes,  parliamentary  or  parochial,  except 
landlord's  property  tax,  the  prefent  land  tax  being 
redeemed,  the  faid  rent  to  be  paid  quarterly,  the  firft 
quarter's  rent  within  fifteen  days  after  Michaelnias 
1807;  and  that  for  and  in  confideration  of  a  leafe  to 
be  granted  by  the  fai^  John  Poole  for  the  faid  term 
of  years^  the  faid  Peter  Bentley  agrees  within  the. 

fpace 


•A 


* 
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Ibace  of  four  years  from  the  date  hereof  to  ezzpend  i^» 
and  lay  out  in  five  or  more  houfes,  of  a  tlrrd  rate 
or  clafs  of  buildinj^,  the  funi  of  2.oocl.  and  the  faid 
John  [Vole  \\rTQ.\:i  ?  gram  ?.  lev "^  cr  le-^'es  of  tlis 
fcid  land  a-^.d  ^tc  ."  *s  zz  fo'^n  as  i::t  'aid  P^'e  '"r^nfes 
are  covered  in  ;  -.  -J  clieferd  Peter  ii^itl'i'r  i  ;Tees  to 
take  jTca  kafe  or  Iciifes,  iuid  toexe:c:^e  a  c  .ater. 
part  or  counter-parts  diereof^,  t/e  faid  Jolin  l^oole  to 
take  ?.v/ry  a!:  the  g!a*s  or  ;'>\e  i^.sen-houfe,  &c*  ^fliis 
agieement-  to  be  c^  f^  Jered  bir-ding,  till  oae  fully  pre- 
pared can  be  produced. 

Jo-:„  1  ?oole, 
Peler  IJei:.tIey.** 

Park  for  the  d:i5encran':  oL>]eS;3djtI:rt  tli'sinftniment 
operated  as  ?.  p'efcnt  uen.iife,  ?.iid  oi\JiZ  lo  h:,ve  been 
ilamped  as  a  leafe. 

GarroWf  eo7itra^  con^-ende.'  that  the  whole  tenor  of 
the  in'.trument  Ihewed  it  to  oe  only  . ..  a^reetuent  for 
a  leafe — which  appeared  eci"^.  'ely  iror.i  the  .•  'tlation 
on  thep'vr  of  -he  plai-jtilf,  to  ;^ra»U  ?  )  X-  or  kafes 
of  the  v-v^  ^'-v!;},  <:.a'  o  1  .'.c  pa--.  ^'/  t!u  ..jfeiidant,  to 
execu^ :  ^  counter-part  or  c  .  .Mtr  parts  thereof.  He 
relied  ujx^n'Goc-Mtb  d.  r.rLwicJ  v.  Way,  i  T,  R. 
735'  ^s  cxprcfsly  in  point. 

Lord  ^.'  ^^NBORGUGii.— I  am  c'"  opinion  that  this 
paper  ^».'^Xc-s  :r  .vtieut  interef  :i  t'.c  laud, and  operates 
as  a  dep'.ii>.  'i\.z  leafj  oi*  leaf:-  ' Tterwards  to  be  grantecji 
are  only  by  w;  .y  ol  •  -ihei-  fc:u..>/.  Prefen-  pofTeflion 
is  given,  hoides  are  to  be  bv'i,  c\nd  thj  agreement  is 
to  be  binding  till  another  i .  t  x:  c  -^cd,    I  therefore 

U  '\  cannot 
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»8o9.        cannot  receive  the  paper  in  evidence,  unle&  fiampod 
T^t       asaleafe. 

V. 

l»n,ET.        Plaintiff  nonfuited. 

The  cafe  afterwards  came  before  the  Court  oi 
JL  B.J  and  the  Judges  being  all  of  opinion  that  ijhe  in* 
ftrument  was  a  leafe,  a  rule  nifi  that  had  been  granted 
to  fet  afide  the  nonfuit^  was  difcharged. 

Carrow  and  St9rks  for  the  plaintiff. 
Park  and  Reader  for  the  defendant. 


Fide  Roe  v.  Afhburaer,  ];  T.  R«  163.  and  Barrf  ▼•  Nugcftt^        ' 
there  cited* 


s*jw^«y.  Hodgson  a.  t.  v.  Fjlower. 


Dec.  a. 


AiictnMhaw.  JJ^^^^  °^  29^.3-  c.  26.  f-is- («)  to  rccovcf  a 

ker  who  g iirci  penalty  of  40I . 


kit  licence  t«  be 
•fed  by  hit  fcr- 
vaDt  employeil 
to  fell  goods  on 


^"t*u!broo'          ^^)  ^^^  9c^tvXt  enaas  "  that  his  or  her  own  real  name  (hall 

«9  0.3.  r.i6.     in  cafe  any  perfoh  fhall  let  out  not  be  inferted  at  the  name  of 

1*  ^^ '/'!!?  ^^    '^  ^^^  ^^        *°^  licence  to  him  the  perfon  to  whom  the  fame 

the  licence.          or  her  granted  as  aforefaid>  or  is  granted,  the  perfon  letting 

f           ^                   (hall  trade  with,  or  under  co-  out  to  hire  or  lending  any  fuch 

f'        7          *      '   lour   of    any  licence   granted  licence,  and  the  perfon  fo  trad- 

'  ^  '                        unto  any  other  perfon  whatfo-  ing  with  or  under  colour  of  any 

ever,  or  of  any  licence  ia  which  licence  granted  to  any  other 

perfooy 
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The  firft  count  of  the  declaration  ftaled  that  the  de- 
fendant, being  a  hawker  and  pedlar  and  petty  chapman, 
and  having  a  licence  fubfcribed  by  two  of  the  comituf- 
fionersfor  the  time  beingfor  licenfing  hawkers, dealers, 
and  petty  chapmen,  granted  to  him  to  travel  and  trade 
with  two  horfes  from  town  to  town,  &c«  did  unlaw* 
fully  let  out  to  hire  and  lend  the  faid  licence  fo  to  him 
granted,  to  wit,  to  one  Benjamin  Worby^  the  term  for 
which  the  fame  was  granted  not  being  expired ;  coiji* 
trary,  &c.  The  fecond  count  alleged  that  the  defeiu 
dant  did  unlawfully  lend  the  licence. 

It  appeared  that  the  defendant  is  a  coal  merchant  in 
St.  Catherine's  near  the  Tower,  and  that  he  was  in 
the  habit  of  employing  Worby  as  his  feryant  to  fell  coals 
about  the  flreets  from  a  waggon  having  his  (defend- 
ant's) name  punted  upon  it,  and  drawn  by  his  horfes. 
WorhytectvitA  a  commiffion  of  4s.  6d.  a  chaldron 
upon  the  coals  he  fold ;  and  fuch  as  he  could  not  dif- 
pofe  of,  he  brought  back  to  the  defendant.  If  he  gave 
credit  to  any  purchafer,  it  was  at  his  own  rifk,  as  he 
was  always  obliged  to  pay,  upon  his  return  home, 
for  all  that  were  foldr  Upon  thefe  occafions  Worby 
carried  about  with  him  4  licence,  which  his  mafter  had 
taken  out  in  his  own  name,  and  had  delivered  to  him 
for  the  purpofe  of  protecting  him. 


Flowbiu 


perfon,  or  any  licence  in  which 
his  or  her  ovm  real  name  (hall 
not  be  inferted  as  the  napie  of 
the  perfon  to  whom  the  fame 


ift  granted,  /hall  each  of  them 
forfeit  the  fum  of  40L  to  be  re- 
coTcred,'*  &c 

,     The 


^  T  CASES  AT  NISI  PRIU«w ; 

y_^}^^  The  Attorney  General  mfifted  that  the  defendffflt 
Hodgson.  H^  incurred  die  peaalty  by  thiis  .landing  over  his 
liQence  to  Worby.  7  ho  objed.  oi  I'le  flatute  was>  to 
prevent. any  perfoii  from  .win^  tlie  opportuniues  of 
abmmitting  robbery  unci  fraud  enjoyed  by  hawkers 
and  pedlars  whofj  cliaratlcr  ua.'  . Jv  been  invelligated 
and  vouched  for.  This  appeared  c  early  from  the 
fixth  feclion,  whicii  enatl:,  thcl  beil  r:?  any  perfofi 
fJiall  be  entitled  to  recHve  any  licence  ;o  iiT.dc  or 
travel  as  a  hawker  or  pedlar,  he  .  lall  produce  to  the 
commifiioncrG  r  certificate  linned'by  'b:>ie  one  -^^^rgy- 
man  ofriciatinr-  v/liN'-itl'C  ^v^in>  c;  p'acc  v.iilJu  v.^ich 
he  has  his  iifual  place  of  rcfic^ence,  anc'  a*fo  by  tv/o 
reputable  inhabitants  of  the  ^r.id  pa  llh  cr  place,  at- 
tefling  til.  t  he  IS  of  good  c' aracicr  and  reputatibiiy 
and  is  a  fit  perfca  to  be  liccnfed  *o  cxel-cife"  the  tratle 
of  a  hawker,  pedirr,  ? 'J  p^tty  c'^.p  nan.  Eat  thfe 
claufe  would  •)?  rersdercd  cntiidy  i.  ^lU^iy  if  a  man, 
under  colour  oi"  licences  ranted  in  liis  own  name, 
could  'iQi\{L  on.  lis  fervaiits,  \- ho  mi^ht  be  men  of  the 
mofi  infamous  uiar*.cler.  The  licence  was  perfonal, 
and  could  oiUy  be  ufed  by  the  perfon  to  whom  it  was 
granted. 

G  arrow  J  contra ,  maintained  that  the  ad  went  no 
[  ferther  thru  to  forbid  the  lending  or  letting  to  hire  of 
a  licence,  to  be  ufed  by  another  as  a  feparate  trader, 
and  for  his  own  advantage.  fForby  here  reprefented 
the  defendant,  and  the  licence  might  be  confidered  as 
having  been  all  the  while  in  the  defendant's  pofleflion. 
If  the  perfon  to  whom  a  licence  was  granted  fhould 

be  taken  ill>  could  it  be  contended  that  he  might  not . 

fcad 
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fend  out  his  fervant  with  his  cart  and  horfes  to  fell  his 
goods  unti^  his  recovery  ?  The  meaning  of  the  legi- 
flature  could  not  be  that  the  hawker  Ihould  be  chained 
like  the  drag-ftaff  to  his  cart.  There  was  ?  fufiicient 
fecurity  for  the  fervants  in  the  character  of  the  inafter, 
and  he  was  refponfible  for  their  aOs. 

Lprd;  ELLENBORouGH.-r-The  declaration  ftate« 
that  Ae  defendant  let  the  licence  to  hire,  and  that  he 
lent  it.  :  We  muft,  ther.efore,  confider  whether  he  did 
either:  the  one  or  the  other  :  not  whether  what  he  ao 
tually  has  done  ought  or.  ought  not  to  Jiave  been  pro- 
hibited by  the  leglil^itiu^^  .  It  appears-  to;  me,  that  iii 
fending  out  his  fervant  to  fell  coals  wit])  the  licence^ 
he  neither  let  it  to  hire  nor  lent  it.  He  cannot  be 
faid  to  have  let  it  to  hire,  having  received  no  hire  or 
reward  for  parting  with  it.  Worby,  inftead  of  hiring, 
was  hknfeif  Iiired.  Nor  can  this  be  fionfidered  a  lend« 
ing.  Lending  may  be  defined  a  gratuitous  bailment 
of  a  chattel  to  be'  ufed  for  the  benefit  of  the  peribn  to 
whom  it  is  delivered.  Here,  the  fuppofed  borrower 
does  not  derive  the  benefit  arifing  from  the  ufe  of 
the  licence.  The  coals  were  fold  on  the  defendant's 
account,  and  he  received  the  profits  of  the  fal«» 
Worby^s  commiflion  can  only  be  confidered  as  the 
ijiragcs  of  his  labour.  Perhaps  the  licence  was  no*^'  f^a.Ci .  t-i 
proteSion  to  him,  and  in  that  cafe  he  might  have  beca  ^'  <^ '  ^^'  ^ ' 
himfelf  profecuted  for  trading  as  a  hawker, without, or 
\mder  colour  of,  a  licence  :  but  I  clearly  think  that  no 
forfeiture  has  been  incurredby  the  defendant. The  certifi^ 
cate  certainly  looks  as  if  the  legiflature  had  meant  that 

the 
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.|9o9.       ihe  licence  ihould  be  perfonal}  but  this  conjednre 

~^^^^^^J*^  cannot  extend  a   penal  ftatute  beyond  the   limits 

V.  pointed  out   by  the  ena£Ung  daufe^  or  render  a  d^ 

JioKw.     livery  of  the  licence  to  be  nfed  for  the  benefit  of  the 

owner^  a  lending  or  Icidng  to  hire.     From  a  com* 

inunication  I  have  had  with  ihe  Chi£f  Baron  of  the 

Exchequer,  I  find  that  a  cafe  like  the  prefent  occurred 

a  few  yes^s  ago  in  that  Court  (a).    It  having  been 

Viiled  at  Nifi  Prius  that  the  a^on  could  not  be  niBia* 

iained  for  fending  out  a  fervant  with  the  licence^  a 

liew  trial  was  moved  for ;  but  the  Barons  were  all 

x>f  opinion  that  the  cafe  did  not  come  withui  the  aft 

of  parliament.    I  (hould  hold  myfelf  bound  here  by 

^at  authority ;  and  it  perfeftly  correfponds  with  my 

vown  opimon* 

-  ■  "  « 

Pkindff  nonfuited« 

TCht  Attornqf^General  zsid  GwTiey  fot  ii^ 
'    Carrcw  and  Laiffes  for  the  defendant* 

[Attonietf  Ledwiik  and  if^.] 


(«)  Chambwlnn  q.  t.  v.  Hill,  H.  T.  44G.  5. 


I  - 

•    .v 
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I    •       t 


JQEB 


£vANf  q.  t.  i).  HUKTIR.  .  WonAir, 

December  4« 

IT  on  5  Eliz.  to  recover  30 1.  which  the  decia-  '" »!» ^^'^  <« 

ration  alleged  the  defendant  had  forfeited  by  em^  IJort'/i^r^^ 

ploying  in  the  bufmefs  of  a  carpenter  for  15  month$  nJT^H.'aa^ 

from  t^e  iSrhdayof  May  1808,  one  LH.  who  had  p^cp  i -^nii,.,  rh« 

not  ferved  an  appreiiticefhip  to  the  laid  trade.    Plea,  i^'^^ver .nv pe. 

nil  Met.  n.tyrK,thajl 

.    ^  year  b  fjrc  ihc 

c 'inineRccmiDt- 

It  appeared  that  the  defendant  had  employed  J. H.  ^'.^ ^^'  f"'» 

in  the  manner  alleged,  from  the  i8th  of  May  1808  to  fcn^.nf  cuph.  " 

the  15th  of  September  1809.     The  declaration  wa*  Z^'Zl'itJ 

entitled  generally  of  Michaelmas.  Term,  50  Geo.  III.  j^^'y*^*"  ^»thi» 
and  the  writ  was  not  given  in  evidence. 

Jervis  for  the  defendant  contended,  that  his  clfent 
could  not  be  liable  in  this  aftion  for  employing  the 
journeyman  before  the  6th  of  November  1808.  The 
flatute  impofed  a  penalty  of  40  s.  a  month  for  fetting 
to  worka  perfon.who.bad  not  ferved  an  apprentice- 
Ifaip.  Therefore  each  month  that  this  was  done  con- 
ftimteda  diftinft  Qffepce,,apdby  31  £;^2,  C..5.  §.5%  : 
all  adions  brought  for  any  forfeiture  .upon  a  ^penal 
ftatute,  the  benefit  whereof  is  limited  to  the  king  and 
the  profecator,  muft  i)e  brought  within  one  year  after 
the  offence  18  committed.  ... 

It  was  fuggefted  on  the  other  fide,  that  the  employ^ 
ment  of  this  perfon  froni  June  1808.  to.  Septcnjber 
1 809,  was  a  continued  a£t,  and  that  the  flatute  there- 
fore 
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1809. 


;> 


fore  did  not  begin  to  run  till  the  13th  of  September 
1809. — But 

Lord  Ellenborough  faid  the  ftatute  was  a  bar  to 
all  the  penalties  that  had  accrued  before  6th. Novem- 
ber 1 808^  and  the  plaintiff  had  a  verdid  for  thofe  that 

accrued  fubfequently. 

/ 

Carrow  and  Lowes  for  the  plsuntiff^ 
Jervis  for  the  defendant. 

[Aitornies^  ChifpetuUJe  and  FieUir,^ 


It  is,  perhaps,  fortunate  that 
there  is  not  much  inducement 
from  pecuniary  confiderations 
to  bring  an  a&ion  on  this  iia- 


tute,  at  the  plaintiff  cannot  re- 
cover for  his  own  ufe  more  thai 
12 1.  and  he  muft  pay  hit  owa 

coils. 


WcdnelHaTf 
Z^ccember  6* 


Watson  v.  Pears* 


patent,  dated   ^T^HIS  was  an  adion  oa  the  cafe  for  the  infringe* 

th  May,  con-       JL     ^^.      n  ^  ^^^^^ 

ment  or  a  patent* 


The  patent  bore  date  loth  May  18089  and  contained 


loth 

tained  a  provifo 
that  a  fpecifica* 
tion  ikould  be 
inrollcd  within 
€oc  calendar 

"»«^^.^"*  '"^  ^^  ^^^^  provifo,  that  a  fpecification  fliould  b«  inroUed 
alter  the  date      <<  withiu  one  Calendar  month  next  and  immediatel? 

thereof.     The  ^ 

fpecification  was 

inrolled  on  the  lotb  of  June  fbllowiag •— Held  that  the  month  did  OOt  iKgia  to  run  till  die  day  iftif 
the  date  of  the  patfat^^aAd  that  iht  fjpecification  was  in  timo, 

t  i' after 
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^  afeer  the  date  there  f-V—TIie  fpecification  was  not       tS©^, 
inrollcd  till  the  icta'o;  June  following. 

Park  for  t!\e  defend:::!  Infifted  that  the  patent  was 
TOidy  the  fpeci'catioii  not  hrvinjj  beer,  irrolled  on  or 
before  the  c  ta  of  June,  when  one  calendar  month 
fix)m  the  diile  o^  the  patent  expire:!.  The  month  mull 
begin  to  run  from  tlu  icth  of  ^  lay,  and  included  the 
whole  of  that  ciay.  Ic  therefore  coiild  hot  extend  to 
the  loth  of  June,  therp  being  ?  clear  impoflibility  of 
two  days  of  the  fame  number  being  comprclacnded  in 
one  calendar  month. 

^  Selwyn^  contra^  relied  upon  Thomas  v.  Popham,  M. 
4Eliz.  Dyer,  218  b.  Moore,  40.  S.  C.  The  queftioa 
arofe  there  upon  the  ftatute  df  inrolments,  27H.  5« 
c.  16.  which  enacls  "  that  the  inrohnent  fliall  be 
**  made  within  ft>:  months  next  after  the  date  of  the  cleedJ^ 
The  indenture  iniffue  bore  date,  9th  Oftober  1557; 
it  was  inroUed  in  chancery  on  the  2  ifi  of  I.Iarch  1558, 
which  was  the  lafl  day  of  the  fix  months,  reckoning 
a8  days  to  each  month,  and  making  the  day  of  the 
date  exclufive.  The  Court  held,  that  the  indenture 
was  well  inroUed,  and  that  thj  words  *^  next  after 
the  date  of  the  deed"  v  ^re  exclnfiv;^  of  the  day  of  the 
date 

Farki  in  i*eply,  urged,  that  in  that  caie  the  Court 
was  bound,  if  poflible,  to  fupport  the  validity  of  the 
deed  againft  the  gnintor,  who  was  a  fubjeft ;  but  that 
the  2^'anr  licro  being  by- the  king,  was  liable  to  a  dif- 
i^xKJXt  rule  of  ccnftruc^ion,  and  that  it  had  been  often 

deciil^v' 
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decided  that  where  a  period  was  to  be  reckoned  JSrotit 
a  date,  the  day  of  the  date  was  indufive* 

Lord  £ll£nborough.— It  ufed  to  be  held  4iaC 
<^  from  the  date,"  includes  the  day,  and  f*  frpni  the 
^<  day  of  the  date/'  excludes  it«  But  fince  the  cafe 
pf  Pugb  y.  The  Duke  of  Leeds  (a\  thefc  formkl'diftinc* 
dons  have  been  done  away ;  and  the  rule  of  go64 
fenfe  has  been  eftablifhedj  that  fuch  words  Ihall  be 
conftrued  according  to  the  meaning  of  the  parties  who 
ufe  them.  The  Cdfe  cited  upon  the  ftatute  of  ihfoU 
ments  I  think  is  exprefsly  in  point.  Thaft  fhews  that 
the  day  on  Which  the  patent  bears  date  is  w>ttabe 
reckoned.  The  month  therefore  only  began  on  the 
lith  of  May,  and  included  the  loth  of  June,  the  day 
bh  which  the  fpediication  was  inrolled. 

The  defendant  afterwards  had  a  ver^ft  on  the 

merits. 

•    •       • 
Gartov)  and  Setwyn  for  the  plaintiffl 

Park  and  Comjfn  for  the  defendant. 

[Attoroiety  S/^fer  and  ffmultw,j 


{a)  Cowp.  714.  aft  is  done  is  to  be  included  in 

Bvt  where  the  computatiott  the  reckoning.    CaiUe  v.  Bur- 

of  time  is  to  be  made  from  an  ditt,  5  T.  R.  623.    Glaffingtoa 

M  donc^  the  day  on  which  the  v.  Rawlins,  %  Eaft,  407. 


Taunto 

\ 


/ 

I 
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Taunton  v.  WybArn,  Efq,  i^mnj,  '  . 

Deacmbtf  8. 

T^HIS  was  an  aftion  fot  criminal  converfation-  in  an  aaion  for 

crim.  Con.  if  the 
plaintiff's  mar- 

To  prove  the  marriage  between  the  plaintiff  and  his  [cmniIId*io*'ii 
wife,  a  clergtman  was  called,  who  fwore  that  he  had  ^^I^'P!*'  ^^  ™"* 

'  oy  '  give  fomc  evi- 

performed  the  ceremony  in  the  Chapel  Royal  in  the  d«"cc  that  banni 

Tower  of  London;  and  a  copy  of  the  regifter  was  pubiiihcd  ihere 

put  in,  ftating  the  parties  to  have  been  married  there  l^ngTf  the  mar. 

in  the  year  1804.     But  this  clergyman,  who  belonged  [lYw^*^/-^"^ 

to  a  diftant  parifh,  did  not  know  whether  marriages  fufficicm  for  thu 

had  been  ufually  folemnized,  and  banns  proclaimed  duce .  n\id* 

in  the  chapel  in  queftion ;  and,  at  firft,  no  regifter  of  "l^fs"^^^^^^^^^ 

marriac^es  or  banns  was  produced,  f}'^ '  ^"^  ^^"S.""^ 

O  r  before  the  paining 

ot  the  ni  >i  n<4gc  . 
»&j  and  .1  ic>tu. 

Park  for  the  defendant  objefted,  that  the  piainiiff*8  '«^  r^giiter of 

marriage  appeared  to  be  invalid  under  ftat.  26  G.  2.  iheri.  fi  oc,  imd 

c.  33.  which  enaifts,  that  all  marriages  folemnized  in  w,fi!i,rrhc' r^roi. 

any  other  place  than  a  church  or  public  chapel  where  n^'^I.^VhoT'iv 

banns  have  been  ufually  publifhcd,  unlefs   by  fpecial  *t'ndcd.h« 

licence  from  the  Archbifliop  of  Canterbury,  (hail  be  mg"  H.'^c^brpn 

void.     No  evidence  being  given  of  the  publication  of  b'l'nr^tubi.ihe'd 

banns  in  this  chapel,  the  Judge  muft  prefume,  that  it  JJJ  J! ^'^^^l^^ 

was  like  the  chapel  in  the  Savoy,  or  the  chapels  in  the  y«a»^- 
Inns  of  Courts  in  which  banns  had  not  been  ufually 
publi{hed  before  the  palling  of  the  marriage  act,  and  m 
which  marrik)ges  cannot  now  be  legally  folemnized^ 

Lord  Ellinborouoh  fecmed  to  confider  the  objec- 
tion as  well  founded ;  but  faid  he  would  allow  the 
VoL.U.  X    '  trial 
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trial  to  proceed,  fo  that  the  plaintiff  might  In  the  mean 
time  fend  to  the  Tower  of  London  to  make  inquiries 
concerning  this  chapcL 

Some  time  after,  the  parfon  attended  who  regu- 
larly officiates  there,  and  produced  a  regifter  of  mar- 
riages, going  back  to  the  year  1578,  and  a  regifter  of 
the  publication  of  banns  from  the  year  1754,  when 
*the  marriage  afl  paffed.  He  likewife  ftated,  that 
while  he  had  known  the  chapel,  marriages  had  been 
frequently  performed  in  it,  and  banns  proclaimed. 


Park  ftill  objefted,  that  the  evidence  was  infuf- 
ficient  j  as  notwithftanding  any  thing  that  had  been 
proved,  banns  might  never  have  been  proclaimed  in 
this  cljapel  before  the  paffing  of  the  a6l. 

Lord  Ellenborough. — As  banns  appear  to  have 
been  frequently  publifhed  here  ever  fince  the  paffing 
of  the  marriage-a£t,  I  will  prefume  that  they  were  fo 
before.  The  regifter  produced  begins  with  the  year 
1754;  but  this  circumftance  is  accounted  for  by  its 
being  neceffary  then  to  begin  a  new  regifter  of  this  fort 
according  to  the  form  prefcribed  by  the  ftatute.  Banns 
were  moft.  probably  publifhed  previoufly,  and  entered 
in  a  different  regifter,  or  perhaps  not  regiftered  at  all. 
Sufficient  evidence  is  now  adduced  to  found  the  pre- 
fumption.  However,  I  confider  this  only  as  a  prima 
facie  cafe  5  and  I  am  ready  to  receive  evidence,  ttert 
before  the  paffing  of  26  G.  a.  c.  33.  banns  were 
not  ufually  proclaimed  in  this  chapel.  In  cafes  of  this 
foit,  where  the  marriage  has  been  foleinnized  ih  a 
chapel^  I  hope  the  plaintiff  will  come  prepared  with 

the 
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the  regifters  and  other  evidence  to  fhew  that  banns  are 
now,  and  have  been  ufually,  publiflied  there.  Without 
fdme  foundation  of  this  fort,  I  cannot  form  any  pre- 
fumption  that  it  is  a  chapel  in  which  marriages  may  be 
lawfiilly  folemnized  according  to  the  provifions  of  the 
marriage  aft. 

The  plaintiff  had  a  verdift. 

The  Attorney  General^  Gar  tow  ^  and  t)ampier  for  the 
plaintiff. 

Fark  and  Marryat  for  the  defendant* 

f  Attornies,  BlaU  and  ?}att\ 


1809. 


TAUNTOIf 

Wyborn» 


la  R»9t  V.  Norfhfieldy  Doug. 
6581.  the  court  of  K.  B.  deter- 
nuned  that  by  **  a  public  chapel 
in  which  banns  have  been  ufually 
publiflied,"  the  legiflature  meant 
a  chapel,  exifiing  at  the  time 
when  the  marriage-a£l  pafled, 
and  in  which  banns  had  then 
been  ufually  publiflied;  and 
cofkfequently,  that  a  marriage 
folemnized  in  a  chapel  ere^ed 
(ince  26  G.  2.  is  void,  although 
banns  have  been  frequently  pub- 


liflied and  marriages  defaSo  fo- 
lemnized there  from  the  time  of 
its  eredtion.  But  as  many  mar- 
riagesy  from  ignorance  and  inad^ 
vertencefhad  been  folemnized  in 
fuch  chapels,  a6is  have  from 
time  to  time  been  pafled  to  ren^ 
der  them  valid  under  certain 
reflri6UonSy  and  to  exempt  the 
officiating  clergymen  from  the 
penalties  they  had  incurred. 
See  21  G.  3.  c.  53.  44  G.  3. 
c.  77.  and  48  G.  3.  c.  127. 
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Adjourned  sittings  in  London. 


Tuefday, 
Dec.  iz. 

A  roan  it  not  a 
trader  within  tUt 
meaning  €»f  the 
bankrupt  laws 
by  building  a 
public  thcarre  to 
be  held  in  (bares, 
for  which  he  was 
to  be  paid  ac- 
coiding  to  mca* 
lure  and  value, 
be  himfelf  being 
pntprtttor  of  fe- 
verallhaiev;— nor 
by  treeing  pub- 
lic baths  on 
ffound  of  which 
be  was  joiot  te* 
■aoc  in  fee. 


Williams  v.  Stevens. 

npHIS  was  an  iflue  direded  by  the  Lord  Chancellor 
to  try,  whether  the  plaintiflf  was  a  bankrupt  on 
the  2d  November  1 804 ;  which  depended  upon  the 
queftion,  whether  he  had  previoufly  been  a  trader 
within  the  meaning  of  the  bankrupt  laws. 

The  kfErmative  was  contended  from  the  plaintiff's 
having  ereded  a  public  theatre  and  baths  at  Soufbend.-^ 
It  q)peared  that  by  an  agreement  between  him  and  feve* 
ral  other  perfons  for  building  a  theatre  at  this  place, 
it  was  to  be  held  in  (hares^  whereof  the  plaintiff  was 
to  have  nine ;  that  he  was  to  find  the  materials  and 
ered  the  building ;  and  that  he  was  to  be  paid  for  it 
by  meafure  and  value.  This  agreement  was  carried 
into  execution. — The  plaintiff  likewife  ereded  the 
baths ;  but  he  was  joint  tenant  in  fee  of  the  fpot  where 
they  flood,  which  had  been  granted  to  him  and  another 
perfon  for  this  purpofe  by  the  lord  of  the  manor. 


Lord  Ellenborough  ruled,  that  Williams  was  not 
within  the  bankrupt  laws  by  reafon  of  either  of  thefc 
tranfa£Uons,  and  faid,  that  a  building  on  a  man's  own 

land, 
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land,  for  whatever  purpofe,  could  not  be  confidered        1809. 
a  buying  and  felling.  mi^^^ 


Verdift  for  the  defendant  (a). 


Stxvxns. 


One  of  the  witneffes  being  examined  on  the  voire  a  creditor  of  a 

dirs,  appeared  to  have  a  confiderable  demand  upon  ha^nlapr^ed 

the  plaintiff  for  goods  fold,  which  he  had  not  proved  ^^^  comm  ffion 

under  the  commiflion.  » » compeicnt 

wimefttofiip. 
port  the  com- 
-  1111*  •  •        tniiConyaithoufW 

It  was  contended  that  this  was  an  mcpmpetent  wit-  not  to  ino^are 
nefs;  as  he  came  to  fupport  the  commiflion,  uuder   '"**  "***' 
which  he  was  to  receive  a  dividend. 


ii-w^. 


Lord  Ellenborough. — A  creditor  is  clearly  an 
incompetent  wimefs  to  increafe  the  fund  out  of  which 
he  may  receive  a  dividend ;  but  I  do  not  fee  why  he 
fliould  not  be  allowed  to  prove  what  barely  goes  to 
fupport  the  commiffion,  of  which  he  has  not  availed 
himfelf.  It  may  be  quite  as  advantageous  for  him  to 
be  allowed  to  fue  his  debtor  as  a  folvent  perfon,  as  to 


(a)  See  all  the  cafes  upon 
this  fubjedy  colleded  in  Sutton 
V.  IVeekyy  7  Eafty  442.  in  which 
it  was  at  lad  fettled,  that  the 
proprietor  of  a  brick  groiind 


making  bricks  there  for  (ale, 
with  a  view  to  profit,  is  not  a 
trader  within  the  bankrupt  laws, 
although  he  purchafes  the  fuel 
ufed  in  burning  the  bricks. 
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receive  a  dividend  under  a  commiilion  of  bankrupt 
fued  out  againfl  him. 

The  witnefs  was  examined  (b). 

Garrow  and  Marryat  for  the  plaintiff. 

The  Attorney-General  and  Lawei  for  the  defendant. 

[Attornics  Dixon  and  Utntfim.^ 


T 


{B)A  creditor  without  having 
prpved  his  debt  under  the  com- 
iniffion/  18  incompetent  to  give 
evidence  to  deprive  the  bank- 
rupt of  his  allowance,  and  therer 
by  to  increafe  the  dividend, 
Shuttleworth  v.  Brayo,  Stra. 
507.  But  a  creditor  ^ho  has 
ibid  his  debt,  after  proving  it, 
18  a  competent  witnefs  to  fup- 
pprt  the  commil&on,  his  intereft 


being  gone.  Granger  ▼•  Fur- 
long, ^  Sir  Wm.  Bl.  Rep.  1173. 
And  in  all  cafes,  the  tncompe- 
tency  of  the  creditor  may  he 
removed,  by  bis  releafuig  the 
aflignees, without  a  releafe  to  the 
bankrupt.  Ambrofe  y.  Clen* 
don,  Q9L  Temp,  Hardw.  167. 
Koopes  V.  Chapman^  Peak^ 
Caf,  19^ 


W'^dncfdajr^ 
Dec.  13. 

A  merchant 
cirryingontiade 
•n  hit  own  fe- 
parate  arccunr, 
introduces  into 
hlifrm  the 
name  of  a  cltrk 
who  bas  no  ptf. 
Cicipation  in 
profits  or  lof», 
but  eoAtinues  t« 
tUe  oide:  cf  ihis 


Guidon  v*  Mary  Robson- 

A  CTION  by  the  drawer  and  payee  of  a  bill  of  ex- 
^^  change  againft  the  acceptor. 

The  declaration  ftatcd  that  the  plaintiflf  drew  the 
bill  by  the  name,  ftile,  ^nd  firm  of  Guidon  and 
Hughes* 

receive  ji  iixcd  falary.     Ht/J  that  in  an  a^ionon  a  biU  of  eichacge  payable  to 
Jirm,  the  clerk  muii  be  joined  at  a  ]^Iainti£ 

1% 
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It  appeared  that  the  plaiatiff  traded  under  the  firm 
of  Guidon  and  Hughes^  moitioned  in  the  bill ;  that  he 
has  no  partner  who  participates  in  the  profits  of  his  v. 

buiinefs ;  but  that  he  has  a  clerk  of  the  name  of      Rob^o^- 
Hughes^  at  a  fixed  falary,  who  is  held  out  to  the  world 
as  his  partner,  and  is  generally  confidered  as  fuch. 

The  Attorney  General  contended  that  Hughes  ought 
to  have  been  joined  as  a  partner  in  this  acUon.  The 
defendant  contracted,  not  with  the  plaindff  fingly,  but 
jointly  with  him  and  Hughes.  She  came  prepared  to 
(hew  that  fhe  never  accepted  any  bill  drawn  individu- 
ally by  Guidon.  She  might  have  a  good  defence  to 
an  adion  on  a  bill  drawn  by  the  pinnerfliip ;  but 
fhe  had  no  reafon  to  imagine  that  the  bill  declared 
upon  was  of  that  defcription.  Suppofe  fhe  had  a  debt 
due  to  her  from  the  firm,  how  could  fhe  fet  it  off  in 
this  adion  ?  Payment  to  Hughes  would  clearly  have 
been  a  good  fatisfaftion  of  the  bill ;  and  a  relcafe 
from  him  would  have  extinguiftied  the  debt.  He 
was  liable  to  Guidon^s  creditors  ;  and  as  to  all  thofe 
who  dealt  with  Guidon^  he  was  a  contradting  party  as 
much  as  if  there  had  been  an  equal  participation  of 
profit  and  lofs  between  the  two. 

Park,  contra,  infilled  that  the  cafe  flood  cxa£lly  the 
fame  as  if  there  had  been  no  fuch  perfon  as  Hughes 
in  rerum  natura.  The  names  in  a  firm  are  quite 
immaterial.  Firms  fometimes  continue  unchanged  for 
generations,  and  when  the  names  of  the  real  partners 
no  longer  correfpond  with  any  of  thofe  oftenfibly 
jofedt    Perfons  who  deal    with  the  firm,  therefore, 

X  4  contraft 


^•4- 


i8o9- 


Guidon 

ROBSON, 
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contraft  only  with  thofe  really  compofing  the  partner 
fhip.  It  is  very  common  for  men,  trading  by  thenv- 
felves  to  add  Is^Co.  to  their  names,  and  if  inflead,  they 
'  added  the  name  of  another  perfpn  who  had  no  (have 
in  the  bufmefs,  the  legal  eflfeA  muft  be  the  fame.  The 
plaintiff  alone  had  the  beneficial  intereft  in  the  bill, 
and  he  had,  therefore,  a  right  to  fue  upon  it  by  him- 
felf.  The  defendant  was  not  injured.  The  declara- 
tion gave  her  full  notice  of  the  bill  on  which  the  a&ipn 
was  brought,  and  if  (he  had  a  fet  off,  (he  might  give  it 
in  evidence. 


Lord  Ellenbqrough. — There  being  fuch  a  per- 
fon  as  Hughes,  I  am  clearly  of  opinion  that  he  ought 
to  have  been  joined  2ks  a  partner.  He  is  to  be  con- 
fidered  in  all  refpeijs  a  pa^:tner  as  between  himfelf 
^nd  the  reft  of  the  world.  Perfons  in  trade  had  better 
be  very  cautious  how  they  add  a  fiftitious  name  to 
their  firm,  for  the  purpofc  of  gaining  credit.  3ut- 
where  the  name  of  a  real  perfon  is  inferred,  with  his 
pwn  confent,  it  matters  not  what  agreement  there  may 
\>e  between  him  and  thofe  who  Ihare  the  profit  and  lofs. 
They  are  equally  refponfible,and  the  contradof  one  i$ 
the  contraft  of  all.  In  this  cafe,the  declaration  ftates  thai 
the  defendant  promifed  to  pay  the  money  fpecified  in 
the  bill  to  the  plaintiff  only,  whereas  (he  promifed  to 
pay  it  to  the  plaintiff  jointly  with  another  perfon,  T|ic 
variance  is  fatal, 

f^fint\S  noi^ui^ed, 


rat* 
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Park  and  Marryat  fof  the  plaintiff. 
The  Attorney  General  for  the  defendant, 


[Attorniesy  I>mw€t  and  P/n^ro.] 


iSo9. 


GUIBOK 
•     V. 
ROBSPK. 


Vide  Waugh  t.  Carver,  2  H.  Bl.   235.      Peacock  v.  Peacock, 
ante  45. 


Jones  and  another  v.  Mars  and  another. 

tNDORSEES  againft    dftwers  of  a  bill  of  ex- 
*  change. 

The  declaration  ftated  that  the  defendants  **  made 
their  certain  bill  of  exchange  in  writing,  their  own 
proper  bands  being  thereunto  fubfcribed." 

The  bill  when  produced  appeared  to  be  drawn  in 
the  defendant's  firm  of  "  Mars  ^  Co.'* 

Lawes  objefted  that  this  was  a  fatal  variance.  It 
would  have  been  enough  if  the  declaration  had  alleged 
that  the  defendants  drew  the  bill  according  to  the 
cuftom  of  merchants,  or  it  might  have  added  "  by 
the  ftile  and  firm  of  Mars  &?  Co.**  or  "  the  ftile  and 
firm  of  Mars  6?  Co.  being  thereunto  fubfcribed/* 
But  to  fupport  the  declaration  as  afhially  framed,  it 

would 


Thurrdayy 
DeCk  14. 


In  an  aftiwi 
againft  the 
drawer  of  a  bill 
of  exchaDfCy  tlie 
declaration 
ftated,  that  tlie 
defendants  made 
the  bill,  v«  their, 
own  proper 

thereunto  fab- 
fcribed.*'  In 
faa,  their  firm 
of  «  A.  &  Co.** 
waf  fubfcribrd 
to  the  bill.'-The 
Judge  refufcd  ' 
to  noatuit  far 
the  variaooc« 
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would  be  neceflary  to  produce  a  bill  iigned  by  both 
the  defendants  as  drawers.^  Bills  mufl  be  fo  drawn, 
if  there  are  two  drawers  who  are  not  in  co-partner- 
{hip  (a)  J  and  the  bill  declared  upon  mud  be^en  to 
be  of  this  defcriptioa.  This  was  like  a  cafe  before  his 
Lordfhip  two  or  three  years  ago,  where,  in  an  action 
againft  the  drawer  of  a  bill  of  exchange,  the  declara- 
tion dated  that  the  defendant's  ^wn  proper  band  was 
thereunto  fubfcribed,  and  it  turned  out  that  the  bill  was 
drawn  by  procuration  j  whereupon  the  plaintiff  was 
nonfuired. 


^n  rfc  face  of  if 
to  I'C  *•  /•r  v»1ue 
4elh^rei*'  if 
Aatcd  in  p'c.id- 
inis  to  be  «*  for 
fa'ue  iTccivfd." 
Thift  is  not  a 
<in<ireiial  vaii- 
ar.cc. 


Lord  Ellenborough. — It  was  impofBble  to  fay 
that  the  hand  of  the  agent  who  figned  the  bill  by  pro- 
curation was  the  principal's  own  proper  hand.  But 
here  the  proper  hand  of  one  of  the  defendants  is  fub* 
fcribed  to  the  bill.  The  only  difficuUy  is,  that  the 
word  is  in  the  plural.  Had  it  been  "  their  own  proper 
hand^^  I  ihould  have  clearly  held  it  fuffident.  As  It 
ftands,  I  entertain  fome  doubt ;  but  I  will  not  nonfuitt 
Perhaps  the  /  may  be  rejeftcd  as  furplufage,  or  part 
may  have  been  written  with  one  hand  and  part  with 
another.  The  defendant  could  not  have  been  led  into 
^y  miflake  ^  to  the  bill  fued  upon. 

The  bill  was  dated  on  the  declaration  to  be  **  for 
value  received  in  leather."  On  the  face  of  it,  the  bill 
was  exprefled  to  be  "  for  value  delivered  in  leather." 
An  objedion  being  taken  on  this  point, 


{a)  Cvrick  y.  Vickcry,  Doug.  653, 


I-or4 
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party, " 
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Jokes 


that  the  real  meaning  of  both  phrafes  being  the  fame,    ^^  another 

Mais 


Che  variance  was  immaterial. 


The  plaintiffs  had  a  verdi£t,  which  wa^  acquiefcped 


m» 


fork  and  Efpimjffe  for  the  plaintiffs* 
li(9u^es  for  the  defendants. 


[Attoraiei,  Bugby  and  K!rkmatt.'\ 


aitdaw^lieiw 


If  a  declaration  flates  that  on 
fuch  a  day  the  defendant  drew 
a  bill  of  e:i^change,  without  al- 
leging that  it  bore  date  on  that 
date,  the  day  in  the  declaration 
is  idunatexial,  though  not  under 
a  videlicet. 

Coxon  V,  Lyon.  Tori  Lent 
jf//tsuj  \S to.  Cor.THOMPSON, 
S. — Aftion  againft  the  drawer 
of  a  bill  of  exchange.  The  firfl 
count  of  the  declaration  ilated, 
••  that  defendant,  on  the  3d  day 
of  Feb.  1 810,  at,  &c.  according 
to  the  ufage  and  cuftom  of 
merchants,  made  his  certain  bill 
of  exchange  in  writing,  his  own 
proper  hand,  ore.  and  then  and 
there  dircdlcd  the  faid  bill  of  ex- 
change to  oncW.  H. ;  by  which 
faid  bill  of  exchange  defendant 
then  and  there  requeiledthe  faid 
^ff.  H.  to  pay  to  plaintiff  oa 


the   I  ft  day  of  Auguft  1809, 
the  fum  of  400I. 

The  bill  being  produced  ap- 
peared to  be  dated  6M  FeL 
1810. 

Topping  and  Hulicck  for  the 
defendant  contended,  tliat  this 
was  a  fatal  variance. 
Holroydy  contra*  The  dcclara- 
'  tion  does  not  allege  the  date  as 
part  of  the  bill ;  but  only  al- 
leges that  defendant  on  that  day 
drew  the  bill,  being  filent  as  to 
the  date  of  it. 

Thompson,  B.  for  this  rea- 
fon  was  of  opinion  that  the  date 
of  the  bill  being  different  fron) 
the  day  in  the  declaration,  was 
not  a  material  yariance. 

Topping  and  HuHock  then  in« 
fifted  that  as  the  day  of  drawf 
ing  the  bill  yras  alkged  as  a 

|^ftaBtj4 
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Jones 
ttsd  mother 

Mars 
and  anotberi 


fabftantial  averment^  not  being 
laid  under  a  videlicet,  the  plain- 
tiff was  bound  to  prove  the  ac- 
tual day,  efpecially  as  the  bill 
itfelf  (heviFeda  different  day. 
But 

Thompson,  B*  ruled,  that 
the  allegation  of  the  day  vtras 
unmaterialy  though  without 
a  videlicet,  and  that  it  was 
enough  for  the  plaintiff  to  prove 
the  bUl. 


But  in  a  cafe  before  Liord 

« 

Ellbnborough  at  the  fitting 
after  M.  T.  1809.  where  the 
declaration  alleged  that  the  de- 
fendant on,  &c.  made  his  cer- 
tain bill  of  exchange  in  writing 
bearing  date  the  fame  day  and 
year  afore/aid^  and  the  real  date 
of  the  bill  was  different,  his 
Lordfhip  held  .the  variance  to 
be  fatal,  and  nonfuited  the  plain* 
tiff. 


Tl-.urfd:»y, 
Dec.  14. 

If  a  promiffory 
note  appeal ^  on 
the  face  of  it  to 
be  the  feparate 
sote  of  A.  only, 
it  cannot  be  de- 
clared on  as  the 
joint  note  of  A* 
le  B.  thuogh 
givtn  to  fecure  a 
debt  for  which 
A.  &  B  were 
joiatly  liable. 


SiFFKiN  V.  Walker  and  Rowlestone* 

A  CTION  on  a  promiflbry  note  in  the  following 
•^  form : 

"  Two  months  after  date  I  promife  to  pay  !•  Siffjdn 
or  order  300L  for  value  received. 

Thos.  Walker." 

The  declaration  dated  that  the  defendants  made 
their  certain  promiffory  note,  wliich  was  figned  by 
Walker  for  himfelf  and  Rowleftone,  whereby  they 
promifed  to  pay,  &c. 


Park,  in  opening  the  cafe,  undertook  to  fliew  that 

the  defendants  were  jointly  indebted  to  the  plaintiff 

on  a  charter  party  of  affreightment,  to  the  amount  of 

^  300L 


.-•* 
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300I.  and  that  the  note  declared  upon  was  given  by 
Walker  in  latisfadion  of  this  debt. 

Lord  Ellenborouoh. — ^I  think  your  remedy  was 
either  jointly  againft  both  defendants  on  the  charter 
party,  or  feparately  againft  Walker  on  the  promiffory 
note.  How  can  I  fay  that  a  note  made  and  figned  by 
one  in  his  own  name  is  the  note  of  him  and  another 
perfon  neither  mentioned  nor  referred  to  ? 

Park  contended  that  the  note  was  fet  out  in  the 
declaration  according  to  its  import  and  legal  eStO: ; 
that  Walker  had  authority  to  bind  Rowleftone  for 
this  debt,  and  that  the  prefumption  of  law  was  that 
he  had  done  fo,  although  Rowleftone's  name  was  not 
introduced.  It  was  univerfally  acknowledged  that  any 
number  of  partner^  might  be  bound  by  a  note  drawn 
in  the  partner(hip  firm ;  and  the  kgal  confequence 
muft  be  the  fame  if  a  note  be  given  for  a  partnerfhip 
debt,  whether  the  phrafe  iff  Co.  be  employed  or  not. 

Lord  Ellenborouoh. —  The  import  and  legal 
.effeft  of  a  written  inftrument  muft  be  gathered  from 
the  terms  in  which  it  is  exprefled,  and  I  muft  treat 
this  note  as  a  feparate  fecurity  for  a  joint  debt. 

Plaintiff  nonfuited. 

Park  and  Holroyd  for  the  plaintiff. 
The  Attorney-General  for  the  defendant. 

[AtUKiiieiy  Gattj  and  ^wf#/.] 


1809. 


ViJe  Mafon  v.  Rumfeyi    i  Campb.  j?4«      Lord  Galway  y. 
Matthewy  /6.403. 
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.,Tliu.fdaTi 
Die.  14. 

If  the  drawer  of 
a  foreign  bill  of 
excha»ge  had 
no  el^e^s  in  the 
handi  of  the 
drawee,  and  had 
no  reafonable 
grounds  to  ex* 
peA  that  the 
bill  would  be 
honoured,  a 
prorcft  it  un  • 
aeceffary  to 
charge  tht 
drawer.' 


1-ECGE  <L'.  Thorpe. 


V  . 


npHlS  was  an  aftion  by  the  plaintiff  as  indorfee  of  a 
foreign  bill  of  exchange  drawn  by  the  defendant 
in  Canada^  upon  C.  B.  fFyatt  in  this  country. 

The  plaintiff  gave  the  ufual  evidence  in  fupport  of 
fuch  an  adion,  except  the  proteji.  To  obviate  the 
neceffity  of  this^  Wyatt  was  called,  and  fwore  that  he 
had  no  efie£ts  of  the  defendant  in  his  hands,  and  that 
the  defendant  had  no  right  to  expe£i:  that  upon  any 
confideration  he  would  accept  or  pay  the  bilL 

Park  for  the  defendant  infifled  that  the  role  "was 
peremptory  and  univerfal,  which  required  that  there 
ihould  be  a  proteft,  in  the  cafe  of  a  foreign  bill,  to 
charge  the  drawer,  and  that  for  want  of  this  [the 
plaintiff  mufl  be  nonfuited. 

Garrowj  contra^  maintained  that  a  proteft  was 
merely  the  mode  of  giving  notice  in  the  cafe  of  foreign 
bills,  and  was  altogether  unneceffary  where  no  notice 

was  required. 


Park  diftinguiffied  between  inland  and  foreign  bills, 
and  contended  that  the  latter  muft  be  guided  by* the 
general  law  of  merchants  upon  the  fubjeO:  received 
in  other  countries ;  according  to  which,  a  proteft  is^ 
invariably  required  to  charge  the  drawer. 

I  Lord 
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Lord  El^enborouoh  regretted  that  notice  had 
ever  been  difpenfed  with  in  any  cafe ;  but  faid  hie 
did  not  fee  how  it  was  more  neceflary  in  the  cafe  of 
foreign  than  of  inland  bills  ;  and  if  notice  was  uane- 
ceffary,  fo  was  a  proieji^  which  was  only  the  formal 
mode  of  giving  notice  to  the  drawer  and  indorfers  of 
foreign  bills.  The  proteft  could  not  be  confidered  art 
eflential  part  of  the  cuftom  of  merchants  upon  this 
fubjeft.  There  might  be  cafes  where  although  the 
drawee  had  no  effe^s  of  the  drawer  in  his  hands  when 
the  bill  was  prefented  for  acceptance  or  payment,  the 
drawer  of  a  foreign  bill  might  notwithftanding  be  en- 
titled to  notice,  and  where  a  proteft  would  in  confe- 
quence  be  requifite  ;  as  if  a  bill  were  drawn  in  refpeft 
of  confignments  fent  to  the  drawee,  or  on  the  credit 
of  any  fund  which  might  reafonably  be  expeSed  tp 
prove  available.  But  here  the  drawer  knew  from  the 
beginning  that  the  bill  would  be  difhonoured,  and  no 
jdetriment  could  happen  to  him  from  being  left  igno- 
rant of  the  precife  date  of  its  diftionour.  His  Lordfhip 
however  exprefled  a  wifh,  that  as  the  point  was  of 
great  importance,  the  opinion  of  the  court  fliould  be 
taken  upon  it. 

Accordingly  a  verdi£t  was  entered  for  the  plaintiff; 
and  in  the  cnfuing  term  a  rule  \^'as  granted  to  ihew 
caufe  why  a  nonfuit  fhould  not  be  entered ;  but  caofe 
beii^  (hewn,  the  rule  was  difcharged,  the  whole  court 
being  of  opinion  that  as  the  defendant  had  no  right 
to  expedl  that  the  bill  would  be  honoured  by  the 

drawee. 
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Lbogb 


V, 
TftOKPE. 


drawee,  be  was  not  entitled  to  notice,,  and  that  a  prcv 
tcft  was  therefore  unneceffary. 

Garrow  and  F.  Pollock  for  the  plaintiflf. 


Park  and  D.  Pollock  for  the  defendant,  ^ 

[Att«roies,  If'tldjun,  and  Tuj/or.] 


>       i» 


^^  Bickerdike  v.  Bollman,  i  T.  R.  405.  Rogers  v.  Stepheni, 
a  T.  R*  713.    Gibbon  v.  Coggon,  ante  188. 


Dec.  14. 


Tamplik  and  ANOTHAft,  Affignees  of  Visict  1 
Bankrupt,  <u.  Diggins  and  another. 


Ban  kerf  having 
accepted  bills 
for  the  accom* 
modation  of  a 
trader,  be,  afrer 
committing  an 
ad  of  bank- 
niprcyy  but  be* 
foreacommif 


A  CTION  for  money  had  and  received,  to  recover 
the  fum  of  324I.  paid  by  Vtfick  to  the  defendants 
after  an  aft  of  bankruptcy. 


The  defendants  are  bankers  at  Chichejler^  and  were 
lu^n  ii  fucd  our,  in  the  habit  of  drawing  bills  for  the  accommodation 
^K\h^mil  of  Vijick  who  carried  on  bufinefs  at  Midburji.  He 
which  do  nor  *  Committed  an  ad:  of  bankruptcy  on  the  i8th  of  Aug* 
IJfrrrTclmmif^  1808.  At  that  time  there  were  bills  running  of  the 
and  i*re^"ihtn " '  ^^^^  abovc  mentioned,  which  were  not  due  till  after 

Rgularly  paid  ^^ 

by  rbe  accrp* 

ton. — Held  that 

ibey  were  bound  to  refund  this  money  to  the  alHgnees,  and  that  they  leither  had  a  ri|^c  of  fee 

oflTundcr  5  G.  2.  0.30.$    nor  could   protp^  thcmfelvet   under  19  G.  1.  c.  32.    at    haviof  ft* 

ccivcA  the  money  in  payment  of  bills  of  exchange  in  the  ordinary  eourfe  of  trace* 
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thtN:a4tb  of  September.     On  the  latter  day  a  commit-        '^^9- 
fidh  of  bankrupt  was  fued  out  againft  Vifick.    The      Tampux 

money  in  queftion  was  paid  in  by  him  on  and  after  the  ^^  anotlier 
94th  of  Augufl,  for  the  purppfe  of  taking  up  thefe      Diocnis 

bills,  which  have  fince  been  paid  by  the  defendants.  -todwothefc 

Garrow  contended  firft,  that  the  defendants  had  k 
right  of  fet  oflF  under  5  G.  2.  c.  30.  f.  28.  which 
ena6ls  tliat  where  there  (hall  appear  to  have  been  mu* 
tua}  credit  given  by  the  bankrupt  and  any  other  perfoiij 
or  mutual  debts  between  the  bankrupt  and  any  other  per- 
fon,  <»ie  debt  may  be  fet  againft  the  other,  and  what 
fhall  appear  to  be  due  on  either  fide  on  balance  of  fuch 
account,  and  no  more^  fhall  be  claimed  or  paid  re« 
fpe£tively.  Here  were  mutual  debts,  and  there  had 
been  a  long  courfe  of  mutual  credit.  But  upon  tak- 
ing an  account,  the  balance  was  in  favour  of  the  de- 
fendants. The  a£Uon,  therefore,  could  not  be  main- 
tained* 

Lord  Ellenborough.  — The  money  not  being 
paid  in  till  after  an  ad  of  bankruptcy,  it  was  not  the 
bankrupt's  money,  but  the  money  of  his  aflignees. 
He  trufted  the  defendants  Vith  What  was  hot  his  owrl. 
The  flatute  is  exprefsly  confined  to  mutual  credit  and 
mutual  debts  at  any  time  before  fuch  pef-fon  became 
bankrupt.  The  324I.  was  always  a  debt  due  to  the 
aflignees,  and  cannot  be  fet  oflf  againfl  a  debt  due 
from  the  bankrupt. 

Garrow  next  claimed  to  retain  this  fum  of.nKmey 

undtfr   19  G«  2.  c.  32.  f.  i.  whereby  it  is   enadted 

Vol.  II.  Y  "that 
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Tamplis 
•and  another 

DiGGINS 

.tad  another* 


^*  that  no  perfon  who  (hall  be  really  and  bona  jMt  z 
creditor  of  any  bankrupt  for  or  in  refpeft  of  any  oiH 
or  bilb  of  exchange  really  and  bona  Jide  drawn,  nc- 
gociafted,  or  accepted  by  fuch  bankrupt  in  the  ufual 
and  ordinary  courfe  of  trade  and  dealing,  fliall  be 
liable  to  refund  or  repay  to   the  aiCgnees  of  fuch 
bankrupt's  eftate  any  money,  which  before  faing  forth 
the  commifHon  was  really  and  bonajide^  and  in  the 
ufual  and  ordinary  courfe  of  trade  and  dealing  rccdved 
by  fuch  perfon  of  any  fuch  btokrupt  before  fuch 
time  as  the  perfon  receiving  the  fame  (hall  know,  un- 
derftand  or  have  notice,  that  he  is  become  a  bankrupt, 
or  that  he  is  in  infohrent  circumftances/'  The  defend- 
ants in  this  cafe  clearly  were  the  bona  fide  creditors  (rf* 
.  the  bankrupt  in  refped  of  bills  drawn  in  the  ufual 
.courfe  of  dealing  betwcfen  the  parties,  and  as  they  had 
received  the  money  before  the  date  of  the  commif- 
fion,  and  before  they  had  notice  of  Fj^^i^.  having  com* 
mitted  an  ad  of  bankruptcy  or  being  infolvenr,  they 
could  not  be  liable  to  refund  it  to  the  aiSgnees. 

Lord  Ellenborough. —  I  doubt  whether  thcfe 
bills  can  be  faid  to  have  been  drawn  in  the  ufual 
courfe  of  trade  and  dealing  within  the  meaning  of  the 
ftatute.  At  any  rate,  as  the  bills  were  (till  running  at 
the  date  of  the  commiilion,  this  money  was  not  re- 
ceived by  the  defendants  in  the  ufual  and  ordinary 
courfe  of  trade  and  dealing.  The  payments  proteded, 
are  payments  upon  bills  aftually  due.  The  fum  in 
queftion  was  depofited  with  the  defendants,  not  in 
pay «2eiu  of  a  prefent  c  ebt,  but  to  latisiy  a  demand 

vbkb 
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vfhich  did  not  arife  till  after  the  fuing  forth  of  the 
commiflion. 

Verdid  for  the  plaintiffs,  which  was  afterwards 
confirmed  by  the  Court  of  K.  B* 

Gurney  and  Runnington  for  the  plaintiffs. 

Carraw  and  Taddy  for  the  defendants* 


1809. 


Tamplik 

V. 

and  another 

DiGGINS 

and  anothen 


[Attomies,  Rufell  and  £///i.] 


Fide  Vernon  ▼.  Hall,  2  T. 
R.  648.  Pinkerton  v.  Marfhall^ 
2  H.  BL  534.  Bradley  v. 
Clarke,  5  T.  R.  197. 

Stat.  19,0.  2.  c»  32.  can  now 
come  in  queftion  only  where  the 
payment  is  within  two  months 
of  the  fuing  out  of  the  commif*- 
iion.  Sir  S.  Romilly's  A61, 
46  G.  3.  c.  135.  §   I.   having 


rendered  valid  and  efre6bual,not- 
with  (landing  any  fecret  aft  o^ 
bankruptcy,  all  conveyances  by, 
all  payments  by  and  to,  and  all 
contra6ls  and  other  dealings 
and  tranfaAions  by  and  with, 
any  bankrupt,  bona  fide  made 
or  entered  into  more  than  two 
calendar  months  before  the  date 
of  the  commidion. 


Bowman  v.  Makzelmak; 


A  CTION  for  feaman's  wages. 


!>atarday, 
Dec.  16. 


In  an  ad  ion  for 
feam.io  a  wages, 
the  plaintiff  ma/ 
liiidor  ^  Q.  1. 

It  appeared  that  the  defendant  had  agreed  to  pay  «  3^  g'vce*i. 

-  ,    .      .«,     ,  t         ,  t  f  /I.  deuce  or  Che 

the  plaintifi^  7I.  a  month  ;  but  that  there  were  imp's  ccncmsoFche 
article!^  which  the  plaintiff*  afterwards  figned.  wifhouThaWng 

Y«       (ervcd  a  noCic« 
^  .      '  W  produceibcM. 


/ 


y 


BxASiflEL- 
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It  bdc^  bbjeded  that  die  articles  flioiiftl  t3«  fir<». 
duced^  fiatute  2  Geo.  2.  c.  36.  f.  8.  was  cited^  Wheir^ 
by  it  is  enaded^  that  ^  no  ieaman  or  mariner,  by  en« 
tering  into  or  fignmg  fuch  contraA  or  agreemeiit  (hail 
be  deprived  of,  or  hindered  from  ufmg  any  meai^  6r 
methods  for  the  recovering  of  wages  againll  any  (hip, 
the  mailer  or  owners  thereof,  which  he  may  now 
lawfully  make  ufe  of,  and  that  in  all  cafes  where  it 
(hall  or  may  be  neceflary  that  the  contrad  or  agree- 
ment in  writing  fliould  be  produced  in  court,  no  obli- 
gadon  fixall  lie  on  any  feaman  or  mariner  to  produce 
the  lame,  but  on  the  mailer,  owner  or  owners  of  the 
fiiq),  for  which  the  wages  (hall  be  demanded ;  and 
no  fisaoian  or  mariner  (hall  fail  in  any  fuit,  a<£Uon«  or 
ftooceis  for  recovery  of  wages  for  want  of  "fuch  2iff:t»^ 
ment  or  contrafl:  bdng  produced,  &c/* 


The  defendant's  coimfel  ftiil  infifted,  that  accortf. 
ing  to  the  invariable  ru?e  of  law,  the  mariner  was 
bound  to  give  the  captain  notice  to  produce  the  arti- 
cles before  entering  into  parol  evidence  of  their  con- 
tents, and  that  the  objeA  of  the  legiflature  muft  be 
underftood  to  have  been/  to  impofe  the  obligation  of 
producing  them  uj^on  the  captain  or  owners,  after  re- 
ceiving fuch  notice,  in  whofe  cuftody  foever  they  might 
be.— But, 


Lord  Ellenborough  held,  that  the  fiatute  intro- 
duced an  exception  to  the  general  rule  upon  this  fob- 
jed  ;  and  required  the  captain^  without  notice,  to^pro. 
duce  the  articles  at  the  trial,  if  he  would  found  any 

objedion 
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obje&ion  upon  them^  or  refort  to  them  for  aay  pur*        1809^ 
pofe  whatever  in  making  his  defence. 


The  plaintiff  had  a  verdid  witboat  &c  articles  being        man. 
pioduccd* 

The  Anomej  General^  Parky  and  Efpinaffe  for  the 
plaintiff. 

Garraw  and  PPigley  for  the  defendant* 

[Aktonices,  Riffrmgiam  an  J  lftfftn.'\ 


3  G.  2.0.36.  f  I.   reqmres  (anly  m  the  coftody  of  the 

tliat  the  agretjinent  for  feamens*  mailer  or  owners  of  the  fhip. 

fi-agcs  (ball  be  in  writing,  and  See  Abbott  on  ShipptBg»  l^rt 

fbis  written  document  is  ncccf-  IV.  c.  i. 


StILK  V.  MyRICK.  Satir&y, 

Dec.  1 6. 

^X'HIS  was  an  aftion  for  feaman's  wages,  on  a  voy-  in  the  comfc  ©f 
age  from  London  to  the  Baltic  and  back.  ^Tw  re^f^ 

defert,  ^nA  che 
capram  not  b«iii{ 

By  the  (hip's  articles,  executed  before  the  com-  ommwmppiy 
mcncement  of  the  voyage,  the  plaintiff  was  to  be  paid  ^^Z!^^IJ(^' 

the  wages  which 
W-Kild  hairt  bc- 
■eme  due  tu  them  sunong  the  reroiinder  of  the  crew.    Thit  promife  is  void  for  waor  of  coniideiatioo. 

Y  3  at 
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at  the  rate  of  5  L  a  month  ;  and  the  principal  queftloa 
in  the  caufe  was^  whether  he  was  entitled  to  a  higher 
rate  of  wages. — In  the  courfe  of  the  voyage,  two  of  the 
flymen  deferted,  and  the  captain  having  in  vain 
attempted  to  fupply  their  places  at  Cronjiadty  there 
entered  into  an  agi  eement  with  the  reft  of  the  crew, 
that  they  fhould  have  the  wages  of  the  two  who  had 
deferted  equally  divided  among  them,  if  he  could  not 
procure  two  other  hands  at  Gottenburgh.  Th's  was 
found  impofCble ;  and  the  fhip  was  wprked  back  to 
London  by  the  plaintiff  and  eight  more  of  the  original 
crew,  with  whom  the  agreement  had  been  made  ^X 
Cron/ladt. 

Garrx)w  for  the  defendant  infifted,  that  this  agrpe- 
'  ment  was  contrary  to  public  policy  and  utterly  void. 
In  Weft  India  voyages,  crews  are  often  thinned  greatly 
by   death  and  defertion;    and  if  a  promife  of  ad- 
vanced wages  were  valid,  exorbitant  claims  would  be 
fet  up  on  all  fuch  occafions.     This  ground  was  ftrongly 
taken  by  Lord  Kenyon  in  Harris  v.  Waifon^  Peak. 
Caf.  7:,  where  that  learned  judge  held^  that  no  a6lion 
would  lie  at  the  fuit  of  a  failor  on  a  promife  of  the  cap. 
tain  to  pay  him  extra  wages,  in  confideration  of  his 
^oing  more  than  the  ordinary  fliare  of  duty  in  navi- 
gating the  fhip ;  and  his  lordftiip  faid,  that  if  fuch  a 
promife  could  be  enforced,  failors  would  in  many 
cafes  fuffer  a  (hip  to  (ink  unlefs  the  captain  would 
;iccede  to  any  extravagant  demand  they  might  think 
proper  to  make* 

I 
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The  Attorney  Generalj  contra,  diftinguifticd  this 
cafe  from  Harris  v.  Wat/on,  as  the  agreement  here  was 
made  on  (hare,  when  there  was  no  danger  or  prefling 
emergency,  and  when  the  captain  could  not  be  fup- 
pofed  to  be  under  any  conftraint  or  apprehenfion. 
The  mariners  were  not  to  be  permitted  on  any  fudden 
danger  to  force  conceffions  from  the  captain ;  but  why 
fhould  they  be  deprived  of  the  compenfadon  he  volun- 
tarily offers  them  in  perfeft  fecurity  for  their  extra 
labour  during  the  remainder  of  the  voyage  ? 

Lord  Ellenborgitgh.~I  think  Harris  v.  TVatfon 
was  righdy  decided ;  but  I  doubt  whether  the  ground 
of  public  policy,  upon  which  Lord  Ken  yon  is  dated 
to  have  proceeded,  be  the  true  principle  on  which  the 
decifion  is  to  be  fupportcd.  Here,  I  fay  the  agree- 
ment is  void  for  want  of  confideration.  There  was  " 
no  confideration  for  the  ulterior  pay  promifed  to  the 
mariners  who  remained  with  the  fhip.  Before  they 
failed  from  London  they  had  undertaken  to  do  all  they 
could  under  all  the  emergencies  of  the  voyage.  They 
bad  fold  all  their  fervices  till  the  voyage  Ihould  be 
completed.  If  they  had  been  at  liberty  to  quit  the  > 
veffel  at  Cronftadt^  the  cafe  would  have  been  quite 
different ;  or  if  the  captain  had  capricioufly  difcharged 
the  two  men  wlio  were  wanting,  the  others  might  not 
have  been  compellable  to  take  the  whole  duty  upon 
themfelves,  and  their  agreeing  to  do  fo  might  have 
been  a  fufficient  confideration  for  the  promile  of  an 
advance  of  wages.  But  the  defenion  of  a  part  of  the  ^ 
crew  is  to  be  confidered  an  emergency  of  the  voyage 
j^  much  as  their  death,  and  thof   who  remain  are 

Y  4  bou»4 
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bound  by  the  terms  of  their  original  contrad  to  exert 
themfelves  to  the  utmoft  to  bring  the  (hip  in  fafety  to 
her  deftined  port.  Therefore,  without  looking  to  the 
poh'cy  of  this  agreement,  I  think  it  is  void  for  want 
of  confideration,  and  that  the  plaintiff  can  only  reco* 
Tcr  at  the  rate  of  5 1.  a  month. 


Verdift  accordingly* 

The  Attorney  General  and  Efpinajfe  for  the  plaintiff. 


Garrow  and  Reader  for  the  defendant. 


[Actornies,  Rippingham  and  Warry.'] 


But  where  a  feaman  performs 
fome  fervice  beyond  the  fcope 
of  his  original  contraA,  the  cafe 
18  othcrvvife.  Thus  before  the 
ranfoming  of  fhips  was  prohi- 
bited, a  promife  by  the  captain 
of  a  captured  (hip  to  pay 
monthly  wages  to  one  of  the 
failors,  in  order  to  induce  him 
to  become  a  hoflage,  was  held 
binding  on  the  owners,  although 
they  abandoned  the  (hip  and 
cargo.    Yates  v.  Hall^  i  T.  R. 


/:)• 


A  feaman  at  nfionthly  wages, 
who  is  imprefled  or  enters  from 
a  merchant  (hip  into  the  royal 
navy  during  a  voyage,  is  not 
entitled  to  wages  to  the  time  of 


his  quitting  the  (hip,  unleff  the 
voyage  be  completed. 

Anon.  Coram  Lord  Ellex- 
BOKOUGH,  at  GuiUhalL  Dec. 
ilth>  1806. 

Adion  for  feaman's  wages.— 
The  plaintiff  entered  on  board 
the  defendant's  (hip  at  Sb'ulds^ 
and  was  to  have  the  monthly 
wages  of  6 1.  3  s.  The  (hip  was 
bound  to  Gibraltar  with  a  cargo 
of  coals,  and  (he  arrived  there 
in  fafety.  She  then  fsoled  for 
Zante,  where  (he  was  to  take  in 
a  cargp,  with  which  (he  was  to 
return  to  England^  In  the 
courfe  of  this  voyage,  the  plain- 
tiff was  impre(red,  and  before  it 
was  completed  the  (hip  was  cap- 
tured.   The  defendant  had  paid 

intQ 
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into  court  the  amount  of  the 
plamtifPs  wages  to  Gibraltar  :— 
and  the  queftion  was,  whether 
any  thing  more  was  due. — On 
the  part  of  the  plaintiff,  it  was 
contended  that  by  virtue  of  flat. 
%  G.  2.  c.  36.  f.  13.  he  was  en- 
titled to  recover  his  wages  from 
his  leaving  Gibraltar  to  the  pe- 
riod of  his  being  imprefled.  It  is 
thereby  enafted,  **  that  nothing 
in  that  a6b  contained  fhall  ex- 
tend, or  be  conflrued  to  extend, 
to  debar  any  feaman  or  mariner 
belonging  to  any  merchant  fhip 
or  vefTel,  from  entering  or  being 
entered  into  the  fervice  of  his 
majefty,  his  heirs,  &c.  on  board 
of  any  of  his  or  their  fhips  or 
veffels;  nor  fhall  fuch  feaman 
or  mariner  for  fuch  entry  for- 
feit the  wages  due  to  him  dur- 


ing the  term  of  his  fervice  in 
fuch  merchant  fhip  or  vefFeL 
An4  even  before  the  pafHng  of 
that  flatute,  it  was  held  by 
HotT,  C.  J.  (Wiggins  v.  Ingle- 
ton,  2  Ld.  Raym.  I21I.)  that 
an  impreffed  feaman  is  entitled 
to  his  wages  fro  tanto.  It  fol- 
lowed, that  the  plaintiff  was  en- 
titled to  payment  at  the  time 
when  he  left  the  fhip,  and  there- 
fore that  he  could  not  be  affe^ied 
by  the  fubfequent  cafualties  of 
the  voyage.     But,  1 

Lord  Ellenborough  held, 
that  the  plaintiff  was  not  placed 
in  a  better  fituation  than  the 
other  feamcn  ;  and  was  not  en- 
titled to  any  apportionment  of 
wages  for  his  fervice  during  a 
voyage  which  had  not  been 
completed. 


Rosj^>  Adminiftrator,  &c.  v.  Bryant, 
Debt  on  bond  dated  in  the  year  1785. 


Pleas,  payment  at,  and  after  the  day. 


Mondar, 
Dec.  li. 


Indoifementi 
a  bond  acknow- 
ledgiag  the  re- 
ceipt of  iDtereft 
orpiymeotof 
part  of  the  prin* 
cipaly  are  not 

Several  indorfements  on  the  bond,  acknowledging  Se  ^1%^ 
the  receipt  of  intereft  down  to  1793,  were  proved  to  Cd  i^V<!^ 

footy  without 
Ihevixig  thAt  they  were  on  the  bond  recently  after  Ihcir  datef|  and  at  a  cine  when  iheir  purport  waa 
contrary  to  the  inurcft  of  the  oblif  ee. 

be 
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be  in  the  hand-writing  of  the  defendant  and  figned  by 
the  inteftate.  Thefe  were  allowed  to  be  good  evi- 
dence of  the  bond  remaining  unfatisfied  at  the  date 
of  the  laft  indcriement.  The  prcfumption  from  lapfe 
of  time  being  thus  repelled,  the  plaintiflF  for  the  pur- 
pofe  of  meeting  certain  direQ:  evidence  of  payment  in 
the  year  1794J  propofcd  to  read  other  indorfements 
on  the  bond  down  10  the  year  1795,  acknowledging 
the  receipt  of  intereft:  and  part  of  the  principal :  Bat 
thefe  latter  indorfements  were  not  in  the  defendant's 
hand,  nor  did  it  appear  when  they  were  written,  or 
even  that  they  exiftcd  during  the  inteftate's  life-time. 
An  ebjeftion  being  taken  to  their  being  read, — 

Topping  for  the  plaintiff  infilled,  that  thry  were  good 
evidence.  The  pradice  was,  to  admit  all  indorfe- 
ments of  this  fort  which  appeared  upon  the  bond ; 
and  thefe  were  not  to  be  looked  to  wi:h  fufpicion,  as 
they  could  not  have  been  made  to  repel  the  prefump- 
tion  of  payment,  20  years  not  having  elapfed  fince 
the  laft  indorfement  in  the  defendant's  own  hand- 
writing. The  bond  remaining  uncancelled  in  the 
hands  of  the  obligee  or  his  perfonal  reprefentative,  it 
mud  be  taken  to  be  unfatisfied,  and  thefe  indorfements 
of  part  payment  wer^  contrary  to  the  intereft  pf  tl}e 
party  making  them. 

• 

Lord  Ellenborough.— I  think  you  muft  prove 
that  thefe  indorfements  were  on  the  bond  at,  qf  re- 
cently after,  the  times  when  ihcy  bear  date,  beforp 
you  are  entitled  to  read  them.  Although  it  may  feem 
^\  firit  fight  agaiaft  the  interei(  of  (he  obligee  to  admit 

part 
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part  payment,  he  may  thereby  in  many  cafes  fet  up  the 
bond  for  the  refidue  of  the  fum  fecured.     If  fuch 
indorlements  were  receivable  whenfoever  they  may 
liave  been  written,  this  would  be  allowing  the  obligee 
to  manufadure  evidence  for  himfelf  to  contradid  the 
fav.9  of  payment.     I  have  been  at  a  lofs  to  fee  the  prin- 
ciple on  which  theie  receipts,  in  the  hand-writing  of 
the  creditor,  have  fometimes  been  admitted  as  evi- 
dercf  againft  the  debtor ;  and  I  am  of  opinion  they 
cannot  be  properly  admitted,  unhfs  they  are  proved  to 
have  been  written  at  a  time  when  the  effefl:  of  them 
was  clearly  in  contradi£Uon  to  the  writer's  intereft. 

The  plcdntiff  fubmitted  to  be  nonfuited. 

Topping  and  Clarke  for  the  plaintiff. 

Garrow  and  E/pinaJi  for  the  defendant^ 

[^ttornieiy  iVmchley  and  H^arry,"] 


in 


1809. 


In  Searle  v.  Lord  Barrington, 
2  Stra.  826.  2  Ld.  Raym.1370. 
which  was  an  adtion  brought  in 
1728  on  abonddnted  24tkjune 
1697,  to  rebut  the  prcfumption 
of  payment,  indorfcmertts  of  the 
receipt  of  inter  eft  intheobligee'g 
own  hand,  dated  in  1 699  and 
1707,  were  adiriitted  to  be  read 
in  evidence,  and  a  bill  of  excep- 
tions being  tendered,  judgment 
for  the  plaintiff  was  ai&rmedf 
fir  ft  in  the  Exchequer  Chamber, 
find  then  in  Parliament.  But  in 
Turner  T»Crifp,  2  Stnu  827. 


Lord  Raymond,  C.  J.  who  had 
tried  the  former  caufe,  held, 
that  fuch  an  indorfement  made 
after  the  prefumption  had  taken 
place,  could  not  be  read  in  eri- 
dence,  and  that  this  was  differ- 
ent  from  Searle  v.  Lord  Bar<^. 
rington,  where  the  indorfementt 
appeared  to  be  made  before  they 
could  be  thought  neceffary  to 
encounter  the  prefumption. 
And  in  Glyn  v.  The  Bank  of 
England,  2  Vez.  43.  Lord 
Hakdwickk  is  reprefented  to 

hate  taken  the  fame  diftin6Uon« 

.    -      .         •  •     ' 
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%tfVtH7M      ViJiQHAKiAu    and  W^lNi^    (the  former    fixing    zs 

^'^^'  Ai&gnee  of  Jatne$  Lane,  a  bankrupt,  and.  both  as 

AiBgnees  of  Peter  D^raves,  a  bankri^pt)  v.  Lane. 


in  an  aAion  by  HTHIS  was  an  afUon  on  a  promifibry  note  payable  to 
I'^b.ntf^'ibc  Jamej(  Lane  and  Fefer  Depraves  before  they  be- 

'^G^ltL.   came  bankrupt. 

f.  lo.  t  h.ii  the 

to  difpatr  the  A  feparate  commiiE9n  had  been  fued  out  againft 

^i^hfi!L>     James  Lane,  who  carried  on  trade  by  himfelf,  and  a 

S^Ied'a/p"''«  i^^^^  commiflion  againft  Depraves  and  one  Baiabridge, 
•f  the  defcnii.     ^j^q  ^gj-^.  co-oartncrs. 

aiil'«  regular  * 

evidence  io  the 

u  prUed  at  the       The  defendant  at  firft  pleaded  the  general  iflue, 

betinninrof  the         •i^**  ^'t  r  t  i 

Hu\,  and  imme-  without  givmg  any  notice ;  but  afterwards,  under  a 
J&ril^^^  Judg«^'«  order,  he  withdrew  his  plea  and  pleaded  it 
fbe'nad^n  etj.  ^^  ^^^9  ^^^^  ^  notice  framed  upon  49  G.  3.  c.  121.. 
lioning  crcdi-      §  iQ.  that  he  meant  to  difpute  both  the  commiffiong 

9a  of  baok.       under  which  the  pisdntifis  were  appointed  aflignees. 

Early  in  the  caufe  the  Auomey  General  for  the  de- 
fendant intimated  that  fuch  a  notice  had  been  given, 
and  therefore  called  upon  the  plaintiff's  to  prove  the 
trading  and  afts  of  bankruptcy  of  Lane^  Degrav^s 
and  Dainbridge,  and  a  petitioning  creditor's  debt  tQ 
fupport  each  commiffion. 

Carrow  for  the  plaintiffs  infifted,  that  he  fhould 
make  a  prima  facie  cafe  by  putting  in  the  proceedings 
under  the  two  ^omuiiifions,  and  proving  the  defend- 
ant's 
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aiftS  hkhdilriftihg  to  tKe  pi^miffitty  neyfeV  *  Whm  ft       i^- 

otec  to  the  defendant's  ttirtliv  lie  might  givtf  h&teitice  ^^^^^itiik 
in  evidence;  and  if  it  were  regular,  the  pldintifl^  'andWAiiiii 
would  then  be  put  upon  ftrid  evidence  of  the  fefts  •  ^'it-^ 
necelTary  to  fuflain  their  cbara£ter  of  fl&gtte^ 

Lord  ExLENEioKokj&Uv^-^^  n  iQipoit^t  that  ibe 
prafticc  upon  this  point  (hould  be  fettled ;  and  I  am 
clearly  of  opitiiOn  that;  the  ftodce  vmdier  this  ftatufidk 
not  evidence  in  the  caufe.  It  may  be  proved  as  fi>im  » 
as  thecommiflion  is  produced,  and  it  will  immediately 
put  the  oppofite  pifty^Lipoh  ftipporting  the  commiffion 
in  the  fame  manner  as  before  the  act  pafled. 

Garrow  then  conrpndedj.  that  as  the  notice  was  not  Aithougii  h  «m 
given  at  tht:  iir.ie  when  the  defendant  originally  pleaded  !fl;!jnce7ofl 
the  general  ilTue,  it  had  no  operation,  and  f he  pro-  ^^'(^,^Zli  hit 
ceedinc^  under  the  commiffions  were  fufficient  evi-  <"**^  pleaded, 
dence.     The  itatute'cijaSKjd',  that  tire  notice  fhould  be   n^itt  dft«i<  •* 
given  by  the  defendant  "  ai  or  before  the  time  of  his    f.'o.  whkhiwr 
«  pleading  to  the  aftron/*    Here  it  had  not  been  ^^^^V^^^^ 
given  ttfl  nfttr  the  defSendant  had  pleadeii,  and  fuch  a  ®^  *»*^^  ^^'^ 
beiielicSal  rlilfe  ought  to  be  ftri^tly  enforced.  ioR"  yn  if  be 

iuis  leave  to 
wttndrav  liU 

Lord  £LLE^B0libuGH. — ^Tlie  ftatutedid  not  mean  Se'^,(.^r« 
t6  take  away  the  controdl  of  judges  over  the  proceed-  "f/"  *ckSma 
ings  defending  in  tjheir  refpective  courts.     When  a  ?»•» "  f«*«c*^«fr 
party  ^laB  be<fn  regularly  permitted  to  withdraw  his     m^-^^^J£^ 
plea  and  plead  de  novo^  the  Lift  muft,  when  pleaded^ 
be  corifidered  the  plea  to'  all  purpofes,  and  a  nddce 
given  alcAig  with  it  afi  a  fufficient  compliance  with  the- 
ilatute.     It  has  been  extremely  common  to  allow  a 
•    '  5  \  defendant 
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DlCHA&MB 

and  Waims 

V. 


defendant  to  withdraw  his  plea  and  plead'  it  again  with 
a  nodce  of  fet-oE  The  two  cafes  reft  upon  the  fame 
principles. 

Plaintiffs  nonfuited. 


Garrciwy  Lawes^  and  BoUand,  for  the  plaintiS. 

The  Attomey'G'eneral^  Lowes ^  smd  Puller i  fcAr  the 
defendant. 

[AKerniety  FokZiEm  and  LmhA.] 


Wednefday. 
Dec.  20. 

If  there  be  a 
CMCraA  for  the 
fiUe  of  foodi  by 
ft  particular  (hip 
•»  mrriva/,  Chii 
aaeaiu  on  the 
arvlval  of  the 
foods  which  the 
ihip  ii  expeded 
to  bring,  and  if 
the  flitp  arriwa 
empty  I  wi'hoiic 
my  default  on 
the  part  of  the 
vender*  he  is 
not  liable  to  the 
purchafer  for  the 
noa-deliveiy  of 
tbegoodi* 


BoYD  V.  SiFFKIK. 

nrHIS  was  an  aftion  for  the  non-delivery  of  hemp* 
The  declaration,  after  ftating  that  the  defendant 
expedted  an  importadon  of  hemp  into  this  country  in 
a  certain  fliip  called  the  Fanny  Almira^  alleged  that  he 
agreed  to  fell  to  the  plaintiff"  on  arrival  of  the  ^d  (hip 
Fanny  Almira  ^ihout  32  tons  (more  or  lels)  of  Riga 
Rhine  hemp,  at  8  a  1.  los.  per  ton,  from  the  landing 
fcale,  the  amount  to  be  paid  by  bitt  at  fix  months. 

The  bought  and  fold  note  produced  was  dated  1 3th 
Auguft  1 808^  and  was  m  the  following  form : 


u 


Sold 
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u 


u 


<€ 


«  Sold  for  Mr.  H.  Siffkin  to  Mr,  M.  Boyd,  about 
32  tons,  more  or  lefs,  of  Riga  Rhine  hemp,  on 
arrival  per  Faniiy  and  Almira,  at  Sal.  10  s.  per 
ton^  &c.  from  the  landing  fcale,  &c/' 


1809. 


The  Ihip  afterwards  arrived,  but  without  a  cargo, 

\ 
Garrow  for  the  defendant  contended,  that  the  con- 
traft  was  improperly  fet  out  in  the  declaration,  tm  arri- 
val meaning  not  on  the  arrival  of  the  (hip,  but  of  the 
hemp.  And  he  cited  as  in  point  the  cafe  of  Howes  v. 
Humble  {a). 

The 


(^i)  Hanue*  v.  Humble y  Lati' 
iojler  Summer  AJfixes^  i8o9« 
TTiis  was  an  a6lion  to  recover 
damages  for  the  non-perform- 
ance of  the  following  contra£l : 
^^  MefTrs.  Humble  and  Holland : 

"Liverpool,  06t.  loth  1807. 
"  Gentlemen, 

**  I  hate  this  day  fold  for  and 
by  your  order,  on  arrival^  ico 
tons,  more  or  lefs,  of  Teneriflfe 
Barilla,  in  your  Bon  Fim,  Tuan 
'Feliciano,  from  Tenerifife,  to 
Mefirs.  Hawes  and  Co.  at  41  6. 
per  cwt.  1 1 2  lbs.  warranted  of 
the  firll  quality,  and  fweet  Ba- 
rilla, and  in  a  merchantable  con- 
dition, to  be  received  by  them 
from  the  King's  Beam,  and  if 
any  fea  damage,  an  adequate 
allowance  to  be  made  thereon 


to  the  fatisfadlion  of  both  par- 
ties ;  tlie  barilla  to  be  paid  for 
as  follows ;  viz.    by  their   ac- 
ceptance at  four  months  date, 
dedu6ling  two  months  difcount 
•on  the  whole  amount ;  one  third 
to  be  drawn  for  from  the  firft 
day  of  landing  the  barilla,  and 
the  remainder  from  the  la£b  day 
of  landing. 
Your  moft  obedient  fervant^ 
Ben  J.  Batley.'* 
The  fads  were,  that  the  Bon 
Fim  arrived  without  any   ba- 
rilla ;  which  it  appeared  arofe 
from  accidental  circumflances, 
and  without  any  imputation  uf 
fraud  on  the  defendant. 

Wood,  B.  was  of  opinion, 
that  the  contract  was  condi- 
tional ;  but  inlixnated,  that  if 

any 
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The  Attorney  General  argued  that  this  was  a  fale  of 
the  quantity  of  hemp  mentioned  in  the  note,  depending 
only  upon  the  contingency  of  the  fhip's  arrival,  and 
that  the  defendant  had  undertaken,  that  if  the  fhip  did 
arrive  (he  fhould  bring  fo  much  hemp  as  was  thus 
fold. 


Lord  Ellenborouoh. — ^I  clearly  think  ot  arrival 
means  on  arrival  of  the  hemp.  The  parties  did  not 
mean  to  enter  into  a  wager.  By  /old  and  bought  in 
the  note  muft  be  underftood  coniraSid  to  fell  and  to 
buy.  The  hemp  was  expeded  by  this  fhip.  Had  it 
arrived,  it  was  fold  to  the  plaintiff.  As  none  arrived, 
the  contrad  was  at  an  end. 

Garrow  further  pointed  out  the  variance  between 
the  name  of  the  fhip  in  the  note  and  declaration,  which 


any  negligence  could  be  proved 
againfl  the  captain  in  not  pro- 
curing the  barilla,  he  would 
receive  that  evidence. 

In  the  rcfult  no  proof  of 
negligence  could  be  given,  and 
the  plaintiffs  were  nonfuited, 
with  liberty  to  move  the  Court 
upon  the  queftion,  whether  it 
was  an  abfolute  or  a  conditional 
contract. 

In  MichaelxniEis  term  laft  the 


queflion  came  before  the  court 
of  King's  Benchy  when  the 
Judges  unanimoufly  agreed  that 
the  contra^  was  conditional^ 
and  that  if  there  had  been  any 
fraud  on  the  part  of  the  defend- 
anty  the  plaintifPs  remedy  was 
an  adiion  of  deceit.  They  there- 
fore refufed  a  rule  to  (hew  caufe 
why  there  fliould  not  be  a  new 
trial 


Lord 
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Lord  £i.i:.ENBOROcraH  feemed  likewife  to  oMilider 

Plaintiff  nonfuited,  Siffkix. 

The    Attorney  Getierdl    and    Curwood    for     the 
plamtiff. 

Garrow  and  Holroyd  for  the  defendant. 

[Attomies,  Cutrtetn  and  (7«//y.] 


Fide  Hayward  V.  Scougall,  antt  56.     Splidt  v.  Heath,  ante  57 11. 


Wednefdty, 
Dec.  20. 


NoRRis  V.  Aylitt.  ^^StT,.To7 

tbt  acceptor  of 

i|  CllON  by  the  payee  againft  the  acceptor  of  a  bUl  2nl?"i. 

^^ .  of  exchange.— Plea,  the  general  Iffue.  T^rbrTu 

the  defendant 

The  defence  rdled  upon  the  following  fads,  that  cofti.^oew^Oi^ 

a  former  adHon  having  been  commenced  upon  this  Ja^t  oViui- 

bill  between  the  fame  parties,  it  was  agreed  that  the  de-  J^j;^  ^^^^ 

lendant  fhould  pay  the  coils  then  incurred,  give  a  war-  fendam  fives  the 

rant  of  attorney  for  the  debt,  and  renew  the  bill ;  that  tomey)  Md  re- 

the  defendant  accordingly  gave  a  warrant  of  attorney  Uu7d<L^rn^"^y 

and  accepted  another  bill  for  the  fame  amount ;  that  the  »»;«.coftt.— Tb« 

f^  '  plaintiff  may 

plaintiff  afterwards  indorfed  away  the  fubflituted  bill ;  ^^"1  >  ^^^ 

and  that  it  was  outltandmg  m  the  hands  of  a  third  firA  bin,  whiw 

perfon  at  the  commencement  of  the  prefent  a£tion.  Ltfta^^ng'tn 

The  cofU  of  the  former  fuit  were  not  paid ;  and  the  Zd^^^  "^  *" 
Vol.  II.                       Z                        fubftituted 
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fubftitutcd  bill  Jiaving  been  diftionoured  •  vhcn  due,- 
was  retired  by  the  plaintiff  before  the  trial,  anrf 
remained  unfatisfied  in  his  poffeffion, 

# 

Reader  for  the  defendant  contended,  firft,  that  the- 
debt  due  upon  the  bill  was  merged  by  the  warrant  of 
attorney.— But, 

Lord  Ellenborough  faid,  that  as  judgment  had 
not  been  entered  up,  the  warrant  of  attorney  was 
merely  a  collateral  fecurity,  which  could  not  merge 
the  original  debt. 

Reader  then  contended,  that  this  action  could  not 
be  maintained,  as  when  it  was  brought  the  fubftituted 
bill  was  in  the  hands  of  an  indorfee  for  value,  to  whom 
the  defendant  was  liable.  In  Kearjlake  v.  Morgan^ 
5  T.  R.  513.  it  was  held  that  to  affumpfit  for  goods 
fold  it  was  a  good  plea,  that  the  defendant  had  indorfcd 
a  promiffory  note  to  the  plaintiffyir  and  on  account  of 
the  debt.  The  defendant  in  the  prefent  cafe  accepted 
the  fecond  bill  of  exchange  for  and  on  account  of  the 
debt  due  on  the  firft  ;  and  if  this  fad  fpecially  pleaded 
would  have  been  a  bar  to  the  aftion,  it  would  operate 
in  the  lame  way  when  given  in  evidence  under  the 
general  iffue. 

Lord  Ellenborough. — The  agreement  between 
the  parties  was,  that  the  defendant  fhould  pay  the 
cofts  of  the  former  fuit,  execute  a  warrant  of  attor- 
:^ey,  and  give  a  renewed  bill  of  exchange.  If  you 
i:ad  pleaded  fpecially,  you  muft  have  fet  forth  this 

agreement. 
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agreement,  and  you  muft  have  averred  that  you  had        iBog. 
fully  performed  it.     But  the  cofts  of  che  former  fuit    ^norris^ 
remain  unpaid.     The  fads  of  the  cafe  furnifh  no  v. 

defence  either  to  be  put  on  the  record  or  to  be  given      Aylktt. 
in  evidence.  There  was  to  be  no  extinguifhment  of  the 
bill,  until  (amongft  other  things)  the  cofts  were  paid*  " 

If  they  had  been  paid,  this  might  have  brought  it 
within  the  cafe  of  Kearjlake  v.  Morgan.  But  the 
agreement  remaining  unperformed  on  the  part  of  the 
defendant,  the  plaintiff  referved  to  himfelf  the  power 
of  rendering  the  bill  available.  This  is  like  accord 
without  fatisfadtion. 

Verdia  for  the  amount  of  the  bill ;  the  plaintiff 
delivering  up  the  fubftituted  bill  to  the  defendant. 

The  Attorney-General  and  LittUdale  for  the  plaintiffr 
Reader  for  the  defendant. 

f  Attomies,  C#»/#r  and  LucAitt.'^ 


■  I  ■         Hi 


fnje  Drake  v.  Mitchell,  3  Eaft,  251. 


Z  a  Stevins 
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Wednefthf,  StEVENS   V.   LyNCH. 

Dec  20* 

jn  an  ^aion  by  A  CTION  by  uidorfee  againft  drawer  of  bill  of  ex- 
•fainft  the  changc,  payable  to  /.  Cleland^  and  accepted  by 

«lniwcr  of  a  bill       n     / 

of  exchange^  a        *^*  JMCS* 

pilor  Inddtfer  it 

irkQcf!  ro  prove  Tlierc  being  no  direft  .evidence  of  notice  having 
fendanr  jn-omifed  been  givcn  of  the  difiionouf  of  the  bill,  Clelandwz:^ 
Ift^Vhad^fal  tendered  as  a  witnefs  to  prove  that  the  defendant  had 
•oma  du<.         fubfequcntly  acknowledged  his  liability  upon  it,  and 

promUed  to  pay  it. 

The  Attorney  General  for  the  defeqdapti  o];>je^ed 
to  Cklan(Fz  competency,  contending  tha^  i(  was  cle^iy 
his  intereft  to  fupport  the  prefent  a&ion,  as  if  the 
plaintiff  fucceeded,  the  bill  would  he  eictinguiihed ; 
but  if  he  failed,  he  might  ftill  fue  the  firft  indorfer. 

Carrow^  contra^  obferved,  that  it  did  not  appear 
that  the  plaintiff  could  maintain  an  aftion  againft 
Clelandf  and  that  if  he  had  been  guilty  of  laches  as  to 
one  party  on  the  biil^  the  prefumption  was  tbat  he 
had  as  to  all. 

Lord  Ellenborough.  •—  The  objedtion  would  ex- 
clude the  party  to  a  bill  in  every  cafe  where  he  comes 
to  affift  the  plaintiff.    I  do  not  think  that  Cleland  has 
fuch  a  dire£t  intereft  in  the  event  of  this  fuit  as  to 
render  him  mcompetent. 

The  whneft  vna  examined. 

The 
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The  Attorney  General  opened,  as  a  defence,  that 
the  plaintiff  had  given  time  to  Jones ^^  the  acceptor,  and 
that  the  defendant  was  ignorant  of  that  fad  when  he 
acknowledged  his  liability,  and  promifed  to  pay. 


SM 


Lord  Ellekborough  allowed  that  this  would  do 
away  the  efFeft  of  the  acknowledgment  and  promife : 
but  it  appeared  that  the  defendant  was  fully  acquainted 
at  the  time,  of  the  indulgence  granted  to  the  acceptor, 
and  the  plaintiff  had  a  verdid. 

Garrow  and  Marryat  for  the  plaintiff. 

The  Attorney  General  and  Lawcs  for  the  defendant. 

[Attomiety  Hstton  and  ^tfrretv.] 


In  all  a^ion  of  trefpafs,  aco- 
IrcfpafTcr  not  fucd,  is  a  compe- 
tent witnefs  for  the  plaintiff ; 
but  if  one  of  feveral  defendants 
allows  judgment  to  go  by  de- 
faulty  he  18  not  a  competent  wit- 
neft  for  the  plaintiff*  akhovgh 
he  is  for  his  co-defendants. 

Chapman  v.  Graves  and  two 
ethers,  Laneajter  Spring  Affizes^ 
1810.  Cor.  Le  Blanx,  J. 

The  plaintiff  called  one  Rtkyt 
who  was  a  joint  trefpaffer  with 

the  defendants,  but  who  had  not 
been  made  a  defendant^  for  the 
purpofe  of  proving  the  trefpafs. 
Coeiellf  Serjeant^  objeded  to 
Us   admiffibility,  and  Hoiroyd 


cited  a  cafe  of  Barnard  v.  Daw* 
/on,  Gullilhall  Sittings  after  M.T. 
1796,  cor.  Lord  Ken  yon,  C.J. 
in  which  fuch  tellimony  was  re* 
jeded,  becaufe  the  witnefs  was 
interefted  in  fhifting  the  trefpafs 
to  the  defendants,  for  as  there 
could  be  only  one  fatisTa6lion 
in  trefpafs,  if  the  prefent  de- 
fendants were  found  guilty,  )m 
he  never  could  be  fubjcdl  to  an 
adion  for  the  trefpafs. 

Le  Blanc,  J.  admitted  the 
witnefsy  faying,  that  the  cafe 
cited  had  never  been  aded  upon. 

In  this  cafe,  Frofij  one  of  the 

defendants,  had  fuffcred  judg« 

ment  to  go  by  de&ult ;  and  the 

Zj  plaintiff 
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1809. 

Stevens 

Lynch, 


plaintiff  propofed  to  call  him 
for  the  purpofe  of  proving  the 
irefpafs  again  ft  the  other  de- 
fendant 3|  upon  the  authority  of 
Ward  V.  Haydon  and  Ventom^ 
2  Efp.  N.  P.  Cas.  552,  in  which 
Lord  Ken  YON  permitted  onede- 
fendant  who  had  fuffered  judg- 
ment by  jdefault  to  be  called  to 
prove  that  the  other  defendant 
wl^o  had  pleaded  was  not  guilty; 
and  a  cafe  before  Wood,  B.  at 
the  laft  Lancafler  Ailizes,  in 
which  he  had  allowed  one  joint 
trefpaffer,  who  had  fuffered 
judgment  by  default  to  be  ex- 
amined as  a  witnefs. 

Cociellf  Serjeant,  and  Holroyd^ 
contended,  that  thefe  cafes  did 
not  apply :  that  the  latter  was 
an  a6lion  of  trefpafs  for  mefne 
profits,  in  which  the  defendant 
who  had  fufTcred  judgment  to 
go  by  deftiult,  was  called  by  the 
other  defendant  to  prove  that 
he,  the  witnefs,^  was  the  fule 
tenant  of  the  land,  ^nd  therefore 
that  the  other  defendant  was 
not  guilty.  In  both  thofc  cafes 
therefore,  the  witnefs  was  called 
to  exculpate  the  co-defendants, 
biit  in  this  to  inculpate  them. 
Here,  therefore,  he  has  an  inte- 
reft,  becaufe  by  proving  the 
others  guilty,  he  puts  it  in  thfe 
poyrer  of  the  plaintiff  to  levy 
pU  againft  the  other  defendants 
\l  hp  thinks  proper,  and  there- 


fore relieves  himfclf :  that  n« 
inftance  can  be  put  in  which  a 
co-defendant  in  trefpafs  who  has 
pleaded  not  guilty,  can  be 
called  as  a  witnefs,  and  no  dif- 
tindtion  had  been  pointed  out 
between  pleading  not  guilty, 
and  fuffering  judgment  by .  de- 
fault, which  fhould  make  a  de- 
fendant in  the  latter  fituation 
admifBble,  when  he  would  not 
be  fo  in  the  fonner  2  that  in 
point  of  fad  the  defendant  F^rofi 
was  a  defendant  on  the  record, 

I 

and  was  interefted  in  the  iffue, 
for  the  jury  were  not  oply 
fwom  to  enquire  whether  the 
other  defendants  were  guilty, 
but  what. damages  the  plaintiff 
had  fuffered  againft  Frq/lm 

Le  Blanc,  J.  faid,  the  gene- 
ral rule  was,  th^  no  perfon  who 
wa*  a  paity  to  the  record  was 
admidible  as  a  witnefs  ;  that  in 
the  two  cafes  cited,  the  co-de- 
fendant was  called  tp  exculpate 
the  other  defendants ;  here,  it 
was  propofed  to  call  a  co-de- 
fendant to  inculpate  the  others. 
The  cafes  therefore  were  dif- 
tinguifhable  ;  and  he  was  difr 
pofed  where  there  was  an  inno- 
vation not  to  extend  it,  and 
therefore  he  held  the  witnefs 
inadmiffible. 

The  plaintiff,  however,  had  a 
vcrdi6l  on  other  evidence. 
Vide  Bull.  N.  P.  98.  285, 


WjLKINSOl? 
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Wilkinson  v.  King  and  others.  Thurfdar, 

Dec.  21. 

'T'ROVER  for  a  quantity  of  lead.  J,ld°T"n'd7^ 

them  to  a  wh^irf 

The  plaintiflF  had  fent  the  lead  in  queflion  to  the  of  somAwnrA, 
wharf  of  one  £//// in  the  Borough  of  Southwark,  there  7^l'7,^Ttf 
to  remain  till  it  fhould  be  fold,     Ellil  was  accuftomed  iT'  "^"'"^  ''^^*** 

•  ^  ^         Tne  wharnnger, 

to  fell  lead  from  this  wharf ;  but   had  no  authority  without  any  au- 
whatever  to  fell  the  lead  in  queftion,  and  never  had  Ihem^to » hlmi 
fold  any  for  the  plaintiff  before.     However,  he  fold  ^J^^Z^tys 
this  lead  to  the  defendants,  who  bought  it  bond  fide  ^^  iWcm.— Thit 

^       '  o  -^  IS  n)t  a  falc  in 

as  his  property,  and  paid  him  for  it  by  a  bill  of  ex-  »«'*5'  ^^^t  ^» 

change  the 
change.  .  property,  and 

trover  lies  for 
the  ffoods  at  the 

Garrow  contended,  that  this  fale  had  taken  place  in  fuit  of  he  owner 
market  overt ^  and  had  transferred  the  property  in  the  cSfer.  *  *  ^"* 
lead  to  the  defendants.  The  fpot  where  the  transfer 
was  made  was  in  the  Borough  of  Southwark^  which 
muft  be  confidered  a  part  of  the  metropolis ;  and  it 
was  laid  down  in  the  books  on  this  fubjeft,  that  in 
London^  every  (hop  in  which  goods  are  publicly  ex- 
pofed  to  fale,  is  market  overt  for  fuch  things  as  the 
owner  profeffes  to  trade  in,  and  that  though  in  the 
coxintry  tnarket  overt  is  only  on  the  fpecial  days  when 
the  market  is  held  by  charter  or  prefcription,  yet  in 
London  every  day,  eiccept  Sunday,  is  market  day. 
Therefore,  this  lead  having  been  fold  to  the  defendants 
by  Ellil  at  his  wharf,  where  he  dealt  in  lead,  became 
dieir  property,  and  the  plaintiff  muft  feek  his  remedy 

Z4  againft 
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1809.       againft  Ellil^  whom  he  had  enabled  to  coimnit  the 
^rr'''*^^''**^   fraud,  out  of  which  the  adion  arofe,— But; 

WiLKIKSOK. 
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Lord  £x.L£N90R0UGH  held  that  the  fale  by  Ellil 
did  not  change  the  property  in  the  lead,  and  obferved 
that  the  dodrine  contended  for  would  give  wharfin* 
gers  the  dominion  over  all  the  goods  intruded  to 
them ;  but  that  st  wharf  could  not  be  confidered,  even 
in  London,  as  a.  market  overt  for  the  articles  brought 
there.  £lht  had  no  colour  of  authority  to  fell  the 
lead,  and  no  one  could  derive  a  good  title  tp  it  under 
fuch  a  tmtious  converfion. 

Veixlia  for  tfaeflaintiff; 

The  Attorney  Ccnerah  Pari^  and  Ricbar^n  for  the 
plaintiffi 

Oarrou^,  Cafelee^  and  jparnewall  for  the  defendants^ 

[Attoniteii  Xhddund  VFadeJon.'^ 


0'    mi 


At  the  fittings  after  Hilary 
'Term,  1810^  other  adions  by 
the  fame  plaintiff  againft  otheif 
defendantSt  to  whom  EIKI  had 
fold  quantities  of  lead  under 
the  fame  circumftances,  came 
on  to  be  tried  before  Lord 
Ellenborougb,  when  after 
full  argument,  his  Lordihip  ad» 
hered  to  his  former  opinion.—- 
f^  2  Blac*  Com*  449. 


](f  goods  ftokn'aie  pawnedi 
t^e  owner  may  maintain  trover 
againft  the  pawnbroker. 

Packrv.QiOii,  GniUUlSU^ 
A^i  after  Trimiy  Term,  l%o€i 
Trover;againft  a  pawnbroker  for 
goods  pledged  with  him,  which 
had  been  ftolenw  It  appeared 
that  the  goods  in  queftion  wem 
ftolfn  from  the  hoofe  of  tlm 
plaintiff^  and  had  been  pa^Kaed; 

by 
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by  a  woman  of  the  name  of 
Broftftif  but  that  (he  had  been 
tried  for  the  felony,  and  acquit- 
ted, on  the  abfence  of  a  material 
witnefs*  Lord  £i.lenborough 
lield,  that  the  adion  well  lay, 
and  the  plaintiff  had  a  verdid. 


N.  It  is  provided  by  flat.  i. 
Jac.  I.  c.  SI.  that  the  falc  of 
any  groods  wrongfully  taken,  to  iWitKiMKW 
any  pawnhroter  in  London,  or         ^\ 

within  two  mile.  th«eo;,  duOl    ^fj^w. 

BOt  alttr  tb*  property. 


Heyman  v.  Nxalb. 

^HIS  was  an  a£tion  for  not  accepting  a  quantity  of 
hemp. 

9  The  queftion  was^  whether  there  had  been  a 
complete  contraf):  between  the  parties  upon  this 
fubjed. 

Mr.  Forrefter^  the  broker,  fwore  that  he  had  autho- 
rity from  the  plaintiff  to  fell,  and  from  the  defendant 
to  buy,  the  hemp  in  queftion  for  the  one  and  the 
other  refpe^tively ;  that  he  in  confequence  made  an 
entry  in  his  book,  of  having  fold  it  for  the  plaintiff  to 
the  defendant }  that  he  then  fent  a  copy  of  this  entry 
to  each  of  the  parties ;  and  that  when  he  next  faw  the 
defendant,  the  latter  objeded  to  the  terms  of  the 
bought  note  J  and  faid  he  would  not  be  bound  by  it. 
The  witn^fs  added,  that  h;  Qoaqei\re4  he  was  awtbo- 


Thurfday, 
Dec.  2). 

Where  a  broker 
is  authorized  hy 
one  man  to  fell 
goods,  aod  to 
buy  fuch  goods 
for  another,  an 
entiy  in  his 
^  books  of  a  fate 
of  thefe  goods 
from  the  one  to 
the  other,  figocd 
by  him,  is  a 
binding  contradl 
betwetd  the 

Sirties.    7kt 
,  ought  mvd  fiid 
mtCf  which  is  a 
copyofthiientrfy 
if  nui  fent  to  the 
parties  ftfr  their 
approbation,  bu| 
to  inform  them 
of  the  terms  of 
Checootradt 
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Heyman 
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rized  to  buy  the  hemp  for  the  defendant  on  the  terms 
mentioned  in  the  fale  book. 

Fari  contended,  that  the  bought  and  fold  notes 
were  only  fent  on  approbation,  and  the  contrail  was 
not  complete  till  they  were  agreed  to  by  the  parties ; 
that  though  confent  might  be  inferred  from  no  ob- 
jection being  taken,  either  party  might  difafErm  the 
cpntrafl:  by  giving '  immediate  notice  of  his  diffent ; 
that  the  broker  was  vetted  with  powers  merely  to  pro- 
pofe  the  conditions  of  the  bargain,  but  not  finally  to 
conclude  it;  and  that  as  the  defendant  had  taken  the 
earlieft  opportunity  ^of  informing  Mr^  Forrejler^  that 
he  was  diffatisfied  with  the  bought  note,  the  prefent 
adion  could  not  be  fudained. 

Lord  Ellenborough. — After  the  broker  has  en- 
tered the  contrad  in  his  book,  t  am  of  opinion  that 
neither  parly  can  recede  from  it.  The  bought  and  fold 
note  is  not  fent  on  approbation,  nor  does  it  conftitute 
the  conlraft.  The  entry  made  and  figned  by  the 
broker,  who  is  the  agent  of  both  parties,  is  alone  the 
binding  contract.  What  is  called  the  bought  and  fold 
note  is  only  a  copy  of  the  other,  which  would  be  valid 

and  binding,  although  no  bought  or  fold  note  was 
ever  fent  to  the  vendor  or  purch^fer.  The  defendant 
is  equally  liable  in  this  cafe  as  if  he  had  figned  the 
entry  in  the  broker's  book  with  his  own  hand. 

It  afterwards  appeared  that  the  hemp  was  not  of 
the  quality  fpecified  in  the  contraft,  and  the  plaintiff 

* 

fubmitted  to  be  nonfuited. 


The 
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The  Aiiorney  General^  Garrowy  and  Taddy^  for  the        1809. 
plaintiff.  Heyman 


Parky  Jervisy  and  Efpinaffiy  for  the  defendant. 


[Attornicf,  Kaye  and  Reth.'\ 


V, 

Nealx. 


The  authority  of  the  broker 
may  be  countermanded  at  any 
time  before  a  memorandum  of 
the  contract  of  fale  is  written 
and  figncd  by  him,  purfuant  to 
the  Statute  of  Frauds,  ahhough 
he  has  previoufly  entered  into  a 
verbal  agreement  to  fell  the 
goods. 

Farmer  v.  Rob'wforij  Cor. 
Lord  Ellenborougii,  Guild- 
hally  July  22,  1805. — Action 
for  not  delivering  a  quantity 
of  brimftone.     The  defendant 


had  authorized  a  broker  to 
fell  fome  brimftone  for  him  at 
a  certain  price,  and  the  broker 
had  accordingly  agreed  to  fell 
it  to  the  plaintiff  at  that  price  ; 
but  before  the  fale  note  wat 
made  out,  defendant  counter- 
manded  the  authority  of  the 
broker,  and  faid,  that  plaintiff 
fhould  not  have  the  goods.— 
LordELLENBOROLyGH  held,that 
under  thefe  circumftances  the 
contrad  could  not  be  enforced* 


Stokes  v.  Carne  and  others, 

A  CTION  for  ftores  fuppHed  to  a  packet  epiployed 

by  the  Poft  Office  to  carry  the  mail  between  Mil- 

ford  Haven  and  Waterford.     The  ftores  had  been 

ordered  by  the   captain   who  is  appointed  by  the 

poft-maftef  general. 

» 

^fimmfade  evidence  of  onrnrrftiipagainft  all. — ^Tlie  owners  of  a  poft-office  packet 
wrdfired  by  ihc  captain  irbu  ii  appointed  by  the  pwftmafl(f*gencral. 

To 


Saturdsy, 
Dec.  25. 

In  an  aAion 
againft  feveral 
defendautf  for 
ftores  fuppUed 
to  a  ihip  by  op* 
der  of  the  cap* 
tain,  the  regiw 
obtained  on  tbt 
oath  of  one  of 
the  defendants  if 
arc  liable  for  ^ntf 


CASES  AT  NISI  PRIUS. 

To  prove  that   the  defendants  were  own&rs  of 
the  packet^  the  regifter  was  put  in,  which  appeared 
V.  to  have  been  obtained  on  the  oath  of  John  James ^  one 

JdX..    of  the  Defendants  (-;. 

Garrew  contended  that  this  was  not  fufficient  evi- 
dence to  charge  all  the  defendants,  and  that  it  was 
neceffiu7  to  prove  their  title  nK)re  ftri&ly,  or  to  (hew 
that  they  had  aded  as  owners. 

Lord  EixENBOROUGH. — I  think  the  regifter  i^ 
prima  facte  evidence  of  owneribip.  I  will  admit 
contrary  evidence,  on  the  part  of  any  of  the  de- 
fendants, to  prove  that  they  never  affented  to  their 
names  being  put  into  the  regifter,  and  never  had  any 
connexion  with  the  veffel  in  queftion.  Had  notice 
been  given  that  they  meant  to  deny  the  ownerlhip, 
perhaps  the  plaintiff  might  have  been  put  upon  ftri£ler 
proof  of  that  fa£t ;  but  where  perfons  are  fued  as 
owners,  who  give  no  fuch  notice,  the  regifter  is  fuffici- 
ent to  throw  the  burthen  upon  them  of  proving  the 
contrary. 

Garrow  then  infifted  that  the  defendaats  could  not 
be  liable  for  ftores  ordered  by  a  captain  appointed,  not 
by  them,  but  by  the  poft-mafter  general,  and  who 
was  the  fervant  and  agent  of  government.— But^ 

Lord  Ellenbohough  hdd,  that  as  the  ftores  we're 
fopplied  to  the  packet  of  wMch  the  defendants  were 

(«}  a(  G.  3*  c.  fo.  ^  lo,  1 1. 

owners 
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owners,  and  the  earnings  of  which  they  received,  they 
were  liable  as  in  the  common  cafe  of  (lores  or  repairs 
ordered  by  the  mafter  of  a  merchant  vefleL 

The  plaintiflF  had  a  verdid. 

The  Aiiomiy  General  and  Gqfike  for  the  plaintiff. 

Garr9w  and  Marry  at  for  the  defendants* 

lAtiomiei,  iVeftwi  and  H^ileh.'] 


•    ■  '  I. 


^..  »< 


Vide  Frafer  r*  Hopkini,  ant^  170, 


1809. 


Stokbs 

V. 
CaRN£ 

aadotheri. 


'BX'A^'KBURK  V.  ScHox.£s  and  another* 

npHIS  wa>  an  aSion  for  goods  fold  and  delivered 
to  recover  the  fum  of  a  1 3al.  being  the  price  of 
94  bags  of  cotton  wool. 

The  defendant  pleaded  the  general  iifue,  and  paid 
^  1.  iatq  court. 

Before  the  payment  of  money  into  courts  a  farth 
cular  had  been  delivered  under  a  judge's  order,  ftat- 
ing  that  the  adion  was  brought  for  the  price  of  94 
bags  of  cotton  wool  fold  for  the  plaintiff  to  the  de- 
fendants by  Mejfrs.  Kenyon  and  Son  on  the  1 7th  of 
June  1807. 

It  was  proved  that  on  that  day  Meffrs.  Kenyon  and 
Son  fold  fuch  a  quantity  of  goods  to  the  defendants 

in 


Fridayi 
Jan.  19. 

In  indtbitmha 
0£itmfjii  for 
goods  fold,  pay* 
ment  of  money 
into  court  after 
a  particular  (lar« 
irgthat  the 
a£^ion  ii  brought 
for  the  pi'ice  of  a 
ceitain  lot  of 
goodi  fold  to  the 
defendant  on 
fuch  a  day  by 
A.  B.  the  ptaio- 
tifPs  broker, 
doet  not  admit 
thai  the  goods 
purcbafrd  liy  the 
defendant  of 
A.  B.  on  tl\r  day 
fpcc.fird,  were 
the  property  of 
the  plaintiff. 


t4i 


CASES  AT  NISI  PRIUS- 


1810. 


Blackuuhn 

V. 
SCUOMM 

Md  another. 


in  one  lot ;  but  at  firft  no  evidence  was  given  that 
any  part  of  thcfe  was  the  property  of  the  plaintiffl 

« 
Park  for  the  plaintiff  contended  that  the  property 
was  admitted  by  the  payment  of  money  into  court, 
llie  contract  dated  in  the  declaration  was,  a  taJc  foy 
the  plaintiff  of  goods^  his  property,  to  the  defendants. 
The  amount  of  the  goods  was  afcertauied  by  the  par* 
ticular,  and  it  appeared  that  they  were  all  fold  at  one 
time«  The  defendants,  therefore,  after  paying  money 
mto  court,  could  not  deny  that  the  goods  were  the  pro- 
perty of  the  plaintiff. 


The  AtHrney  General^  centra,  allowed  that  if  diere 
had  been  a  fpecial  count  ftating  the  contrad,  the  pay* 
ment  of  money  into  court  would  have  had  the  cSkOi 
contended  for ;  but  took  a  diftindion  between  a  ^leckl 
ind  a  gtneral  count*  In  the  former,  the  contraA  maft 
be  proved  exa^Iy  as  laid  ;  in  the  latter,  the  pbudf 
may  declare  for  t\By  thoufand  poxmds  worth  of  goods;, 
wd  recover  for  forty  (hillings  worth.  Here  the  de> 
fcndants  merely  admitted  that  of  the  94  bags  of  cot* 
tcii  wool  bought  by  them  on  the  i^th  of  June  t9o^^ 
ib  much  as  amcHmted  to  the  prke  of  5L  bekmgei  to 
die  pbmti£  and  it  nizght  vety  einly  have  hnyrfyif 
dm  Kitftwm  mmd  Sm  cii^hr  teil  in  one  Lh  goods  beiao|^ 
ki^  to  Hevi^nil  di&roi:  pertcoi.  Suppcie  the  dbefeni- 
Ml  ha»i  pleaidcd  a  t::!:^kr  of  5L  ;i:i)i  mm  afiungk  as 
10  the  re6du!e«  would  to^  have  been  an  admflkm  «f 
die  cc4iQnft:it  to  the  tuii  extent  Ka»i  xzillie 
or  partktt&ir  ? 
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Lord  Ellbnbo ROUGH  held  that  the  platntiflfwas        rSio. 
bound  to  prove  that  the  goods  were  his  property  (a).  Blackbu^ 

V. 

Evidence  was  then  given  that  Kenyan  and  Son  havi-      Scholes 
ing  bought  thefe  goods  for  the  plaintiff  in  November  anothen 

1806,  advertifed  them  for  fale  in  June,  1807  by  a  |^/,7,^^^\7  ^^»* 
printed  catalogue,  in  which  they  were  themfeves  de-  w'lhout  difciou 

.  J     /.  If  t  t  1  r  ,       mg  hts  pr  ncipil, 

nommated  jw^r«  brokers  i  but  that  they  afterwards  the  purehafcr  if 

fold  the  whole  parcel  as  principals  by  private  contra£b  Ing  him  1"  ^lif. 

to  the  defendants ;  that  the  defendants  paid  iSool.  [rom^hSrftru. 

part  of  the  price  by  bills  drawn  in  conformity  to  the  ^»'«<*  for  *>y  ii>« 

conditions  of  fale;    that  afterwards  and  before  the  oontna.— 

defendants  had  notice  of  the  goods  being  the  plaintiffs  ,he  prindpant 

property^  they  paid  Kenyan  and  Son  the  refidue  of  the  f/j^e^'IVfak  **** 

purchafe  money  ((hort  of  d.)  by  bills  of  a  different  Tneciicumftance 

^   ^     .      .  '    ^  ^    /       J  ofperfontfeUiijf 

delcnptlOn*  goods  being 

dcfcribrd  in  the 

Park  contended  that  the  defendants  muft  have  »t/ivorHhr6ken, 
known  from  the  catalogue  that  Kenyan  and  Son  were  nolicl  to  ihT°^ 
only  brokers  in  this  tranfaftion,  and  that  they  were  p^^chafcrtbat 

'  ^  '  J  they  aie  only 

clearly  liable  for  the  value  of  the  goods  beyond  the  ag«nt»»  to  pre- 

Q       I  o  J  ^^^j  j^jj^  from 

I  OOOL  draling  with 

them  as  priik* 

Lord  Ellenborough. — A  broker  with  an  undif-  ^* 
clofed  principal  may  vary  the  terms  of  payment  after 
the  fale  is  completed.  The  principal  may  interfere 
at  any  time  before  payment,  but  not  to  refcind  what 
has  been  before  done.  This  is  eifential  to  the  fafety 
of  purchafers.  But  if  a  man  fells  goods  ading  as  a 
broker,  the  moment  the  fale  is  completed  he  isjunilus 


[a)  Vtdc  Rucker  v.  Palfgrave,  i  Campb.  557. 

9  cfficig-^ 


m 


CASES  AT  N13I  MlltJS* 


I  Sick 


affiM.    The  terms  of  the  contraft  cannot  then  be  aU 
j^j^^^^^^j^^    tcred  except  by  the  authority  of  the  priilc^«    The 

queilion  b^e  therefore  will  be^  whether  Kenyon  and 
Son  fold  thefe  goods  as  principals  or  as  brokers  ? 


jBcHOIrKS 

wiiuiotbarft 


Vcrdift  for  the  defendant. 

Fark^  Lawesy  and  PuUer^  for  the  phintiflr* 

The  Attorney  Gimrul^  Garrrw^  and  H^nyd^  for  the 
defendant* 


[Attovnief>  midimASudh^.^ 


H  ■   If 


I  I      a 


Fide  Bcnnet  t*  Favenct  1 1  £aft»  364 


Stonard  V*  DuNKiN  and  another. 

npROVER  for  malt,~the  queftion  bdng>  whethcif 
the  plaintiff  or  the  affignees  of  one  Knight  were 
entitled  to  it. 

The  plaintiff  gave  in  evidence  an  order  from  Knigbi 

to  the  defendants,  who  are  warehoufemen,  to  hold 

the  malt  on  the  plaintiff's  account,   a  written  ac* 

ddmriog  it  to    knowledgement  from  the  defendants  that  they  held 

t^  purcluifcr, 

that  bf  the  uCagc  of  t^etite  proptrty  in  malt  fold  is  not  transferred  till  it  is  remtafurtdf  and  that 

Wflwf  tHt  male  tnqtfc^io»  wm  rciBcarured>  the  kllerbecame  bani^rupt. 

I  it 


Saturtfajr* 
Jan*  20. 

^  wareboufe* 
man  who,  on 
receiving  an 
order  froiB  the 
ielJcr  of  malt  to 
kold  it  on  ac- 
count of  the  pur« 
chafer,  gives  a 
written  acknow* 
ledgroeni  'hai 
lie  fo  holds  ir, 
cannoc  fet  tip  at 
a  defence  for  not 
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It  on  the  plaindflPs  account ;  and  that  he  had  advanced        1809. 
7,500!.  to  Knighty  for  which  the  malt  was  to  be  a  fe-     stonard^ 
curity.  v. 

DUNKIH 

Garrow  for  the  defendants  contended  that  the  malt,  *"^  «iother, 
notwithftanding,  pafled  under  the  commiffion  to 
Kmgbf%  alfignees^  as  from  the  univerfal  ufage  and 
confent  of  the  trade  (which  he  undertook  to  prove) 
remeafuring  was  neceflary  to  a  transfer  of  property  in 
articles  of  this  nature,  and  the  bankruptcy  intervened 
before  the  malt  in  queftion  was  re-meafured« 

Lord  Ellenborouoh. — Whatever  the  rule  may 
be  between  buyer  and  feller,  it  is  clear  the  defendants 
cannot  fay  to  the  plaintiff,  ^^  the  malt  is  not  yours,'* 
after  acknowledging  to  hold  it  on  his  account.  By 
fo  doing,  they  attorned  to  him  ;  and  I  (hould  entirely 
overfet  the  fecurity  of  mercantile  dealings,  were  I  now 
to  fuffer  them  to  contefl  his  title. 

Verdia  for  the  plaintiff. 

The  Attorney-General  and  Lowes  for  the  plaintiff. 

Garrow  and  Gafelee  for  the  defendants. 

* 

[ Attorniety  7«t»/r  and  Druei,'\ 


FkU  Harman  ▼•  Anderfon,  antt  243. 


Vol..  n.  A  4  Tyb 
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Saturday.  TyE     V.    GwYNNE. 

Jan.  20. 

In  an  aaion  on  HPHIS  was  aa  a£ti6n  by  the  drawer  and  payee  of  a 
a^^^^rfoV-hV  ^^'^  of  exchange  for  1,984!.  againft  the  acceptor. 

price  of  good!      Plea,  the  general  iffue. 

purrhafed  for  ° 

«xponati«n,  the 

defendant  cannot  r^i         ,    r       t  r   a  *  •  •  •      .•  r 

give  in  evident  The  defendant  propofed  to  prove,  in  mitigation  of 
were  of  a  b«d  damages,  that  the  bill  had  been  accepted  for  the  price 
p)lS  p"cke"i',  of  a  quantity  of  cheefe  fold  by  the  plaintiff  to  the  de- 
ku  '*  CH«ai '"    ^^dant  for  exportation ;  that  the  cheefe  was  of  a  bad 

quality,  and  improperly  packed,  and  that  the  con- 
(ideration  for  the  acceptance  had  in  a  great  meafure 
failed. 

The  Attorney 'General  for  the  plaintiff  infifted  that 
this  evidence  w^s  inadmiflible,  and  relied  upon  Mor^ 
gan  V.  Richard/on^  1  Campb.  40.  n.  which  in  its  cir- 
cumftances  could  not  be  diftinguidied  from  the  pre* 
feftt  cafe,  and  which  he  himfelf  had  brought  before 
the  court  of  King's  Bench,  when  the  direftion  of  the 
Chief  Juftice  at  Nifi  Prius  was  fiilly  confirmed. 


Garrow^  contra^  faid  that  in  that  cafe  there  was 
money  paid  into  court,  a  circumftance  on  which  one 
of  the  Judges  had  placed  confiderable  reliance.  Here 
there  was  nothing  to  prevent  the  defendant  from 
proving  a  partial  failure  of  confideration.  On  the 
principle   laid   down    in    Famfworth  v.    Garrard^ 

I  Campb. 
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I  Campb,  38.  the  defendant  ought  to  be  allowed  to  1809. 
Jhew  that  he  had  derived  lefs  benefit  under  the  cOn- 
traft  than  he  had  ftipulated  for,  without  being  driven 
to  his  crofs  adion.  This  very  point  had  been  decided  by 
Lord  Kenvon  in  Barber  v.  Backboufe^  Peak.  Caf.  61, 
where  it  was  held,  that  if  there  be  no  confideration  for 
part  of  the  fum  contained  in  a  bill  of  exchange,  the 
jury  may  apportion  the  damages,  and  need  not  find 
to  the  whole  amount 

Lord  £LL£NBO^ouGH«-~Sitting  here,  I  fli^l  cer- ' 
tainly  adhere  to  the  judgment  of  the  Court  in  Morgan 
V.  Richard/on.  Although  money  was  there  paid  into 
Court,  that  circumftance  formed  no  ingredient  in 
the  opinion  I  then  exprefied.  A  bill  of  exchange 
cannot  be  accepted  on  a  quantum  meruit.  There  is 
a  difference  between  want  of  confideration,  and  failure 
of  confideration.  The  former  may  be  given  in  evi- 
dence to  reduce  the  damages  ;  the  latter  cannot,  but 
fiimifhes  a  diftind  and  independent  caufe  of  a&ion. 
In  Farnfworth  v.  Garrard  no  bill  of  exchange  had  been 
given,  and  I  held  that  upon  the  quantum  meruit^  the 
defendant  might  (hew  the  exad  degree  of  benefit  he 

had  received,  or  that  he  had  received  none.  The  laft 
cafe  cited j  I  think  does  not  apply,  as  there  never  was 
any  fufEcient  confideration  to  the  full  amount  of  thd 
bill,  which  was  fraudulently  drawn  on  the  partner- 
fliip.  And  I  am  ftill  inclined  to  acquiefte  in  the 
didum  of  Mr.  Juftice  Denkisoh  there  quoted,  that 
^*  there  is  a  difHn£tion  between  the  control  and  the 
^^/eeurity.  If  part  of  the  contrad  arifes  on  a  good 
^'  confideration,  and  part  on  a  bad  one,  it  is  Mvifible. 

A  a  «  ''  But 


CASES  AT  NISI  PRIUS. 
"  But  it  IS  otherwife  a$  to  the  fecurity^  that  b^g 

However,  th^  next  caufe  {landing  in  the  paper  b^ 
ing  a  crofs  adion  between  the  fame  parties,  it  was 
agreed  to  refer  both  to  arbitration* 

^  •  • 

The  Attorney  General  and  F.  Pollock  for  the  plamtiE 
.   ,Oarroiv^  Lawes^  and  Puller  for  the  defendant. 

[Attorniesi  H^iUyin.  and  if'ild,^ 


'-"•('«)«  finrr.  1082. — Fide  Ledger  v.  Emer,  Peak.  C»f,  ai& 
^  WMfini  v.RobertSy  i  £fp.Caf.s4i.     JEleming  v. Simpfoiiy  iCampb. 
40.  ff. 


• 


• 


A«  .     .        ^      -mm 


Saturday.  Harris  and  another  v*  Boston. 

Jan  10.       ' 

Where  a  faflor  ,  ^HIS  was  an  adtioD  to  recover  a  fum  of  about 

advances  moneys    -X  «  '■•n         r*  1  jt      1. 

toinirchafe  39900K  upon  two  bills  of  exchaugc  and  the 

f^dJ'cJ  ufide,  baiiice  oT  an  account. 

legal  interrfl,  a       -     -  •     * 

fioo^o«?hX'^'  THe  plaintiffs  were  feed  faiaors,  and  bought  large 
he  wouw  have  '  ^"^^^  <?£  Hipc  fced  for  the  defendant ;  they  ad- 
been  contented  ^  Vanced*the  money  for  thefe  purchafes,  for  which  they 
not  advanced  the  ^^hargcd  the  legal  inter$ft  of  51.  per  cent. ;  and  in  ad- 
X7i.'***'"°^'  ^^  «o  *«^*  »^  was  agr«ed  that  they  Ihould  have  a 
ufurtouf.  cQpimiiBoa  ,of  %i  p?r  cpnt.  upon  all  the  feed  pur- 

chafed.    In  this  manner  the  4ebt  was  contraAed. 

The 


yTide  Morfe  v.  Wafon,  4  T.  R.  353. 


.  ■  )• 


Uk.-     \.       . 


■    • :  •  1 
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The  defence  was,  that  thefe  tranfaftions  were  ufuri- 
ous ;  and  many  witnefTes  acquainted  with  the  trade 
were  called,  whofwore  that  the  higheft  commiflion    and  another 
they  had  ever  knowp  taken  upon  fiich  purchafcs  was      ^  ^drf- 
one  shilling  a  quarter,  which  at  the  current  price  of  •    "* 

rape  feed  amounted  exadly  to  one  per  centT    "  *  ^ ' 

■ 

Lord  £LL£NB0R0UGH.r— It  Will  firft  be  a  queftion 
of  faft,  whether  the  commiflion  of  if  per  cent,  qc- 
ceeds  what  can  be  fairly  and  reafonably  referred  to  the 
plaintiff's  trouble  and  riik  in  making  thefe  purcbafi^ 
If  it  does,  then  by  an  inference  of  law,  it  muft  be 
afcribed  to  the  advance  and  forbearance  of  the  moneys 
and  the  contrad  is  ufurious.  .  If  the  plaintiffs  would 
have  duly  made  the  purchafes  for  one  per.  cent,  but 
charge  if  befides  legal  intereft  where  they  advance 
the  money,  this  commiflion  muft  be  confidered  an 
expedient  for  enhancing  the  rate  of  interefl  beyond  5 
per  cent,  and  is  a  mere  colour  for  ufury.    . 

The  Jury  however  found  a  verdid  for  the  plaintiff. 

Park  and  Parnther  for  the  plaintiffs. 

The  Attorney  General  and  Marryat  for  the  de^ 
fendant. 

[Attorniet  Druee  and  Z,m.] 


•:v 


.   ••; 


Aa  3  Phbjlps 


S5«> 


CASES,  AT  NISI    PRIU?, 


Jan.  a» 

Tht  mailer  of  a 
m^chaniman 
while  taking  in 
h\%  loading  at  a 
foreign  port,  it 
ordered  by  the 
capt«ii?  of  a 
Xing't  Ihip  to 
gu  out  to  fea  to 
ejtaminc  a  Mrange 
lail  dncovcred  in 
the  oftng,  bear- 
ing enemies 
coLurflt  Without 
itmonltratingy 
and  without  any 
imrce  or  thieate 
iieing  employed 
to  influence  hit 
dcterminatioflf 
he  obeys ;  aad 
Ending  the 
ft.-ange  fai)  to  be 
a  neutral,  he  re- 
turof  to  port. 
He/d,  (hat  ihis 
was  nn  unex* 
cuftd  deviarion^ 
which  vacated  a 
policy  on  goods 
on  board  the 
Merchantman* 


Phelps  v.  Avldso. 

A  CTION  on  a  policy  of  infurance  on  goods  on 
board  the  Margaret  and  Anne  from  Iceland  to 
this  country.  The  rifk  was  made  to  commence  in 
the  common  form^  from  the  loading  of  the  goods.  A 
total  lofs  was  proved  as  laid,  to,  have  happened  by  fire ; 
and  the  only  queftion  was,  whether  the  mailer  had  not 
been  guilty  of  a  deviation. 

It  appeared  that  while  he  lay  at  Iceland,  and  when 
he  had  taken  in  almoft  the  whole  of  the  cargo,  the 
captain  of  an  Englifh  fhip  of  war  lying  near  him,  the 
topmaft  and  yards  of  which  were  then  ftruck,  ordered 
hiiii  to  go  out  to  fea  to  examine  a  ftrange  fail,  which 
was  difcovered  in  the  offing  bearing  enemies*  colours  j 
that  the  mailer  did  not  remonflrate  againft  this  order, 
but  unmoored  and  put  out  to  fea ;  that  although  40 
of  the  crew  of  the  ihip  of  war  had  been  on  board  the 
Margaret  and  Anne  in  the  morning  of  the  fame  day, 
they  had  all  been  withdrawn  before  he  began  to  un- 
moor, and  that  no  violence  or  threats  were  ufed  to 
induce  them  to  dofo}  thac  he  fired  two  guns  at  the 
ftrange  fail  and  brought  her  to,  when  fhe  appeared  to 
be  a  neutral ;  and  that  he  then  returned  to  bis  moor* 
ings.  Being  examined  as  a  witne{s,  h^  faid  he  con* 
fidered  himfelf  bound  to  obey  the  orders  of  the  cap- 
tain of  the  (hip  of  war,  but  he  did  not  ma^e  any  pro* 
tell  upon  the  occafion. 


The 
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The  Attorney  General,  for  the  plaintiff,  contended 
that  the  deviation  was  excufed  by  the  cgntroul  exer- 
cifed  over  the  maftcr.  He  did  not  expoftulate,  becaufe  v. 

his  expoftulations  would  have  been  unavailing.  The  Auldjo. 
captain  of  the  fhip  of  war  had  ample  means  of  enforc- 
ing his  orders.  If  this  was  held  to  vitiate  the  policy, 
the  confequence  would  be,  that  mafters  of  merchant- 
men would  conitantly  refifl  the  commands  of  the 
King's  officers. 

Lord  Ellenborough. — I  am  of  opinion  that  this 
is  an  unexcufed  deviation.  Where  is  the  vis  major? 
The  mafter  is  not  proved  to  have  aded  under  any 
durefs  or  compulfion.  If  a  degree  of  force  was  exer- 
cifed  towards  him  which  either  phyfically  he  could 
not  refift,  or  morally  as  a  good  fubjed  he  ought  not 
to  have  refifted,  the  deviation  is  juftified.  But  if  he 
chofe  to  go  out  in  the  hope  of  making  a  prize,  he 
could  not  thereby  extend  the  riik  of  the  underwriters. 
Suppofe  the  fhip  had  been  captured  when  fhe  went 
out  upon  this  cruife,  were  the  underwriters  to  bear  the 
lofs  ?  The  purpofe  might  be  laudable,  and  a  compen* 
fation  to  the  owners  would  probably  have  been  made 
by  government ;  hwt  when  the  fliip  engaged  in  this 
boftile  adventure,  the  voyage  infured  was  at  an  end. 

Plaintiff  nonfuited. 

The  Attorney  General^  Garrow,  and  Marryaty  for 
the  plaintiff. 

A  a  4  Par*, 
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1809. 


defendant 


fAtComiety  Swain  and  CrtvMlrr  •] 


tt  feemt  now  fettled  that  if 
an  EngHfli  (hip  be  feized  or  de- 
tained by  our  own  government, 
for  purpofes  of  date,  the  un- 
derwriters are  liable,  ( Page  v. 
Thompfon,  Park,  109,  n,  6th 
Ed.);  although  aBritifh  un- 
derwriter be  not  liable  to  anfwer 
for  any  damages  which  the 
owner  of  a  foreign  vefTel  may 
fuftaia  from  an  embargo  laid  on 
foreign  (hips  in  the  ports  of 
Great  Britain,  in  the  nature  of 
repnfals  and  p^rtitil  hoftility, 
Touteng  v.  Hubbard,  3  Bof, 


PuL  291.  But  if  a  Britifli  fli^ 
be  ftopped  in  her  courfe  by  the 
captain  of  a  king's  fliip,  firom 
an  appreheniion  of  hoftilitiet, 
and  after  being  detained  till  !■• 
telligirace  arrives  of  a  hoftile 
embargo  at  the  port  of  defti- 
nition,  (he  retnms  to  her  port 
of  outfit ;  this  lofs  of  the  vofyage 
is  not  attributable  to  the  am/i 
or  detainment  of  tings,  frtnceSf  or 
people,  and  is  not  within  thfc 
policy.  Forfter  Y.  Chriftie^ 
1 1  Eafk,  ^05, 


Monday, 
Jan.  11, 

If  by  reafun  of 
the  crowded  Aate 
«f  the  London 
Doi'Ji%f  a  ihip  is 
dsfained  there 
Iiefore  ihe  ean 
be  unloaded,  a 
l)nger  time  than 
is  aliowcd  for 
that  pur(K)fe  by 
the  terms  uf  the 
^iMfter  party, 
the  trt'ij^Uier  is 
liable  ijT  this  de- 
tention to  the 
owiurof  ikic  Ihip. 


Randall,  v.  LYNftH^ 

^ipHIS  was  an  zQkm  oh  a  charter  party  of  affirdght* 
xnent^  dated  ift  April  1 809,  for  a  voyage  to  Lan^ 
ceretto  and  back  to  London ;  whereby  it  was  cove- 
nanted that,  ^^  being  fully  laden  and  difpatched,  the 
"  mafter  fhould  and  would  with  the  then  firft  favour- 
*^  able  opportunity,  fet  fall  and  depart  from  theiport 
^^  or  place  at  which  he  might  have  copupleted  hi$ 
'^  homev^ard  cargo,  and  pr<»ceed  diredl  to  the  faid 
^<  port  of  London,  and  upon  arrival  there  (that  is  to 

«fay) 
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•*  firft  made  at  the  Cuftom-houfe^  make  difcharge  and 
faithful  delivery  of  thie  laid  homeward  cargo  and 
and  every  part  thereof  unto  the  faid  affreighter  or 
^'  his  order,  or  accordmg  to  bill  or  bills  of  lading,  or 
*'  otherwife,  and  there  end  and  complete  both  out  and 
*^  homeward  voyages  :'*  and  it  was  further  cove- 
nanted, ^'  that  forty  days  Ihould  be  allowed  for  un* 
loadings  loading,  and  again  unloading  the  faid 
cargoes,  to  commence  and  be  computed  at  Lance^ 
^^  rettOf  from,  and  including,  the  day  after  the  &id 
**  mafter  (hould  be  ready  to  EUike  <tiA:harge  of  fnqh 
'^  part  of  his  cargo  as  was  intonded  to  be  landed  there» 
^'  and  notice  given  therec^  to  the  faid  affreighter's 
^^  ^gent  at  that  place,  and  to  contiaa^  in  London  from 
*^  the  day  c^i^porlingat  the  CuHom-houfe  :  and  like* 
**  wife  it  was  agreed  between  the  parties,  that  it  (hould 
^^  be  lawful  for  and  at  the  option  of  the  faid  affreighter 
*^  xxr  his  agents  to  fee^p  and  detain  the  laid  veffel  (for 
^  the  ipace  of  ten  working  days  over  and  nbove  the 
^  <herein>before  ftipulated  forty  days,  upon  (paying 
^^  4iim  the  faid  mailer  or  his  oreprefentative  5L  iteding 
•'jpcr  day  for  each  and  every  of  the  laid  ten. pv^ 
'<  lying  days  or  days  of  demurrage." 

In  the  decilaration,  the  following  breach  was  ailigned 
^^  that  the  defendant  did  not  nor  would  unload,  load, 
and  unload  again  the  faid  refpe6tive  cargoes  of  the 
laid  veffel  within  the  feid  forty  days  in  the  faid  charter 
party  mentioned,  and -ftipulated  and  allowed  for  thofe 
purpofes,  computed  as  therein  mentioned,  and  the  laid 
fpace  of  ten  working  days  over  and  above  the  faid 

a  ftipulated 
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(Upulated  40  days^  but  kept  and  detained  and  caufed  to 
be  kept  and  detained  the  faid  ihip  or  veflel  with  a  part . 
of  the  faid  homeward  cargo  on  board  her  in  the  Lon* 
don  Docks  aforefaid^  .for  another  long  fpace  of  time, 
to  wit,  the  fpace  of  35  days  after  the  expiration  of  fuch 
feveral  [periods  of  forty  days  and  ten  days ;  whereby 
the  plaintiff^  during  all  the  time  lafl  aforefaid,  loft  and 
was  deprived  of  the  ufe  and  profit  of  his  faid  ihlp  or 
veflely  contrary,  &c.*' 

The  defendant  pleaded  non  eft.fa£tum  ;  and  to  the 
1^  breach  ^'  that  he  did  not  keep  and  detain  and  caufe 
to  be  kept  and  detained  the  £3ud  (hip  or  veifel  with  a 
part  of  the  faid  homeward  cargo  on  board  her  in  the 
London  Docks  aforefaid,  after  the  expiration  of  fuch 
feveral  periods  of  forty  days  and  ten  days  modo  Csf  ' 
forma^  &c/* 

The  (hip  arrived  from  Lanceretio  in  the  London 
Docks  on  the  loth  of  Auguft,  and  was  reported  next 
day  at  the  Cuflom-houfe.  The  40  days  ftipulated  in 
the  charterparty  for  unloading  the  outward  cargo,  and 
loading  and  unloading  the  homeward  cargo,  expired 
on  the  2  2d  of  Auguft ;  but  on  account  of  the  crowded 
ftate  of  the  Docks,  her  difcharge  could  not  then  be 
begun,  and  it  was  not  finally  completed  till  the  6th  of 
0£kober,  being  about  31  days  after  the  expiration  of 
the  ten  days  during  which  time  fhe  might  be  kept  on 
demurrage  of  5I.  a  day.  The  queftion  was,  whether 
the  defendant  as  freighter  was,  under  thefe  circuoi- 
ftances,  liable  for  the  detention  of  the  fhip  ? 


The 


Lynch* 
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The  Attorney  General  for  the  defendant  contended 
that  an  action  might  as  well  be  brought  againft  the 
captain  or  owners  for  not  making  a  due  delivery  of  ^  t> 
the  cargo.  The  one  was  as  anxious  to  receive  as^  the 
others  to  get  rid  of  it.  The  delay  was  not  in  any  de- 
gree to  be  imputed  to  the  defendant,  but  to  circum- 
ftances  over  which  he  had  no  controuL  It  could  not 
be  faid,  that  he  had  his  remedy  over  againft  the  Dock 
Company,  who  were  as  little  in  fault  as  the  owner  of 
the  fliip  or  the  freighter.  To  what  was  the  delay  to 
be  imputed  ?  Solely  to  the  ad  of  parliament,  which 
requires  fhips  with  fuch  cargoes  to  unload  in  the  Lon^ 
don  Docks.  The  Dock  Company  had  done  every 
thing  in  their  power  to  expedite  the  difcharge  of  all 
the  (hips  that  entered  the  Docks ;  but  the  number  at 
this  time  was  fo  extraordinary  that  many  of  them 
were  neceiTarily  obliged  to  wait  weeks  before  they 
could  get  a  birth.  The  Docks  could  not  be  enlarged 
at  pleafure  to  fuit  the  exigency  of  the  moment.  Upon 
this  iffue,  the  plaintiflF  was  bound  to  prove  that  the  de- 
fendant had  detained  the  fhip  in  the  manner  ftated  in 
the  breach.  He  had  not  done  fo.  It  was  impoflible 
for  him  to  do  fo.  The  fhip  had  beea  detained  not  by 
the  defendant,  but  by  the  ftatute  in  fuch  cafe  made 
and  provided. 

Lord'  E1.LENBOROUGH.— The  queftion  is,  whether 
the  detention  of  the  fhip  arifing  from  the  inability  of 
the  London  Dock  Company  to  difcharge  her  is,  in 
pomt  of  law,  imputable  to  the  freighter  ;  and  I  am  of 
opinion  that  the  perfon  who  hires  a  vefTel  detains  her, 
if  at  the  end  of  the  ftipulated  time  he  does  not  reflore 

9  her 
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her  to  the  owner.  He  is  refponfible  for  all  the  vari- 
ous viciiEtudes  which  may  prevent  him  from  doing  fo» 
While  the  goods  remained  on  board  the  Teflel  in  the 
London  Docks^  it  was  impoilible  for  the  plaintiff  to 
make  any  ufe  of  her,  and  to  all  intents  and  purpofes 
(he  was  there  detained  by  the  defendant.  When  flie 
was  brought  into  the  Docks,  all  had  been  done  which 
depended  upoA  the  plaintiff,  and  the  Dock  Company 
were  the  defendant's  agents  for  her  delivery*  The  de* 
fendant  is  as  much  refponfible  for  a  delay  anfing 
from  the  want  of  a  birth,  as  if  it  had  arifen  from  tern- 
peftuous  weather  or  any  other  caufe.  This  iffue  mnft 
dierefore  be  found  for  the  plaintiff,  and  the  jury  will 
cpnfider  to  what  compenfation  he  is  entitled  for  the 
detention  after  the  i  o  days  during  which  the  ihip  was 
dilowed  to  be  detained  at  5L  a  day. 


-The  jury  awarded  3 1  days  more  at  the  fame  rate  (a). 


If  b^-  a  cbarrr r* 
party  leave  is 
l^ven  to  detain 
rhe  ihip  a  cer- 
tain Dumber  of 
daya  for  the 
purpofe  of  dif- 
ebaif  sng  her 
cargo,  this 
amounts  to  a 
covenant  on  the 
part  of  the 
freighter,  that 
he  V9\\\  not  de- 
Utii  her  longer* 


In  the  enfuing  term  the  Attorney  General  (without 
objefting  to  the  Chief  Justice's  cUreSion  upon  this 
point,  or  the  manner  in  which  the  iffue  joined  on  the 
record  had  been  found)  moved  in  arrejl  rfjudgmenSy 
on  the  ground  that  the  breach  for  detaining  the  fliip 
beyond  the  40  lay  days,  and  the  i  o  demurrage  days, 
was  not  warranted  by  the  charterparty,  there  being.no 
covenant  on  the  part  of  the  freighter  to  deliver  up  the 
fliip  at  the  end  of  that  tijne. — A  rule  to  fliew  caufe 


(fl)  FiJt  A^kinfQii  v.  Ritchie,  10  Esft,  530. 

was 
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was  granted,  but  it  was  afterwards  difcharged,  the  'Sog^ 

Court  clearly  thinking,  that  from  the  leave  given  "^^p^LiT 

to  the  defendant  to  keep  the  (hip  fo  long,  there  was  an  v. 

implied  covenant  that  he  would  keep  her  no  longer,  Lynch. 
upon  which  the  breach  was  well  ai&gned  (a). 


Hie  defendant  had  paid  money  into  court  on  the  '« «« *^»on  ©^ 

•  i_r  rr«t  •'  covenai»l,  if 

breach  for  non-payment  of  freight.  money  be  paid 

into  court  on  may 

A  queftion  arofe  at  the  trial,  whether  this  dif-  krracbei,  it  it 
penfed  with  the  neceflity  of  proving  the  execution  of  ^^o^\yJm^ 
the  chanerparty. 

The  Attorney  General  infifled  that  the  plaintiff  was 
(till  bound  to  produce  the  attelting  witnefs,  that  he 
might  be  crofs-examined  as  to  the  circumftances  under 

which  the  deed  was  executed. — But, 

Lord  Ellenborough  held,  that  the  rule  to  pay 
money  into  court  was  a  fufficient  admiflion  of  the  exe- 
cution of  the  deed  to  difpenfe  with  the  produdion  of 
the  aiteiling  witnefs. 

Park^  Topping,  and  Marryat^  for  the  plaintiff. 

The  Attorney  Genersly  Garrow^  and  Barrow,  for  the 
defendant* 

[Attornieiy  HMtiMind  Bsrrow,} 


{a)  Fide  Com.  Dig.  CoraaokU    (A.  a.) 
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COURT  OF  COMMON  PLEAS. 


SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


AlthougK  the 
aiKiiencc  in  a 
pabtic  theatre 
hKwt  a  right  to 
expreft  the  feel- 
iogt  excited  at 
the  moment  by 


Clifford,  Esq.  v.  Brandok. 

'T*HIS  was  an  aflion  of  aflault  and  ^e  Imprifon* 

ment. — ^The  firft  count  of  the  declaration  ftated, 

that  the  defendant,  with  force  and  arms,  &c.  made  an 

aflault  upon  the  platntiflT  in  a  certain  public  theatre, 

the  perfonnan'ce,  called  T/jc  New  Theatre  RoyaL  Coveni  Garden^  fituate 

and  10  this  man-    ^       «  .^       rr^-rkix^-*^       »        •       t 

fier  to  aopiaod  m  the  panih  of  St.  Paul  Covent  Garden  m  the  county 

pk^whVh^t  of  Middlefex,  and  feized  and  laid  hold  of  the  plaintiff 

ISyV^feileT  ^^  ftruck  him  a  great   many  violent  blows,  and 

himferf  w'the  ''^rccd  and  compelled  him  to  go  from  and  out  of  the 

fl»fe>  yet  if  a  faid  theatre  into  and  along  a  certain  (Ireet  there  to  a 

fone  having  come  Certain  poUce  office  fituate  and  being  in   the  panih 

whh  MfriZter^  aforcfkid,  in  the  county  aforefaid,  and  imprifoned  him, 

StotJrSJSSf  ^^  '^^P^  ^^  detained  him  in  prifon  there,   without 

rte  performance,  any  rcafouable  or  probable  caufe  whatfoever,  for  a 

make  a  great  iong  fpacc  of  tim^,  contrarv  to  the  laws  of  this  realm, 

neifeanddifturb*    «  rro.     rj  r        r  ir     •  t 

■Dce,  fo  at  to      &c.     1  he  fccoud  count  was  for  f;Mle  impnionment 
njwj^  rt^aaor.  generally  ;  and  the  laft  for  a  common  aflault. 

aadtbic,  the' 
without  offering 

F«rf»nal  violence  coaay  individual  or  doing  any  injury  to  ihe  houfr,  they  ara,  in  point  of  law,  guilty 
ef  '  fwf  • 

Pleas» 
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Pleas,  I.  Not  guilty,  adly,  that  before  and  at  the 
faid  time  when,  &c.  the  faid  theatre  in  the  faid  decla- 
ration mentioned  was  and  is  a  certain  public  theatre, 
the  proprietors  whereof  then  and  there  had  lawful 
licence,  power,  and  authority  from  time  to  time  to 
exhibit  and  prefent  tragedies,  comedies,  operas,  plays, 
and  farces  within  the  faid  theatre,  and  to  take  and 
receive  certain  reafonable  fums  of  money  as  and  for 
the  prices  of  admiflion  into  the  faid  theatre  from  arid 
of  perfons  wiftiing  to  fee  and  hear  the  performance 
and  exhibition  of  fuch  tragedies,  comedies,  operas, 
farces,  and  plays  within  the  faid  theatre  (a)  ;  and  that 

a  little 


C14FFORD 

v. 
Brandox* 


(a)  The  Covent  Garden  Com- 
pany  zSt  under  a  patent,  bear- 
ing date  the  15th  of  January 9 
14th  of  Charles  II.  granted  to 
Sir  Wm,  Davenant,  whereby 
he,  hit  heirsy  executors,  admi- 
niftrators,  and  ailigns  are  au- 
thorized to  eredl  a  new  theatre 
in  any  place  within  the  Cities 
of  London  and  Weftminfler^  or 
the  fuburbs  thereof;  and  to 
gather  together,  entertain,  go- 
Tem,  privilege,  and  keep  a  com- 
pany of  players  to  exercife  and 
aft  tragedies,  comedies,  plays, 
operas,  and  other  performances 
of  the  ftage  therein;  who  were  to 
be  the  ferrants  of  his  Majefty's 
dearly  beloved  brother  James 
DuKB  OF  York  ;  and  **  to  take 
and  receive  of  fuch  as  Ifaall  re* 


fort  to  fee  or  hear  any  fuch 
plays,  fcenes,  and  entertainments 
whatfoever,  fuch  fum  or  fums  of 
money  as  either  have  accuflom- 
ably  been  given  and  taken  in 
the  like  kind,  or  (hall  bethought 
reafonable  by  him  or  them  in 
regard  of  the  great  expence  of 
fcenes,  mufic,  and  fuch  new  de- 
corations as  hjivt*  not  been  for- 
merly ufed.**— The  patent  then 
prohibits  the  exhibiting  of 
plays  by  all  others  befides  this 
company  and  a  company  to  be 
eftabliihed  by  T.  Killxoriw 
£fq«  and  called  the  King  and 
Quein*s  Con^any ;— direfts  that 
no  aftor  ejeded  by  one  of  thefe 
companies  flxaU  be  received  into 
the  other,  without  the  confeot 
of  the  company  whereof  he  was 

a  member 
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a  little  before  the  faid  time  when,  &c.  to  mt^  on  the 
day  in  the  declaration  mentioned,  the  plaintiflF9  together 
with  divers  other  perfons  to  the  numb^  of  three  and 
more,  unlawfully,  riotoufly  and  routoufly  made  and 
raifed,  or  caufed  to  be  made  and  raifed,  a  great  ncnfe, 
riot,  difturbance  and  tumult  in  the  faid  theatre  for 
the  purpofe  of  forcing  and  compelling,  and  in  o^der 
unlawfully  and  by  force  and  violence  to  compel  the 
faid  proprietors  of  the  faid  theatre  to  lower  and  reduce 
the  prices  of  admiilion  into  certain  parts  of  the  faid 
theatre,  and  for  that  purpofe  at  the  time  when,  &c. 
and  during  the  performance  of  a  certain  &rce  or  phy 
in  the  faid  theatre,  the  plaintiff  and  the  faid  other 
perfonsi  to  the  number  of  three  and  more,  were  mak« 
ing  a  great  noife,  riot,  difturbance,  and  fumult  in  the 
faid  theatre,  to  the  great  annoyuice  and  difturbance 
of  divers  peaceable  and  orderly  fubjeds  of  our  Lord 
the  King  then  being  in  the  faid  theatre  ibr  the  put^. 
pofe  of  hearing  and  feeing  the  performance  of  the  faid 
farce  or  play,  to  the  great  damage  and  injury  of  the 
&id  proprietors  of  the  faid  theatre,,  and  in  breach  of 
the  peace  of  our  faid  Lord  the  King  ;  wherefiore  the 
defendant  at  the  time  when,  &c.  as  the  fervant  of  the 
faid  proprietors  of  the  faid  theatre,  and  by  thdr  com« 


%  member,  fignified  under  hand 
•nd  feal ;— gfanU  penniflion  for 
-women's  parts  to  be  reprefented 
by  men ;— -reqiiires  theoUl  plays 
to  be  purged  of  all  fcandalous 
mndofPenfivepaflages;— andcon- 
"dttdet  with  a  w»  tf^/Sian^  danlc, 


giving  full  effeft  to  the  patent, 
'*  any  Iaw,JhituUf  off,  orJhumcef 
procIofiuUumf  pr9vijbmf  or  r^brk' 
tioih  or  any  other  nuUUrt  caufit 
or  ibh^  wbaifoef)er,  *9  the  cm* 
trary  m  anyvfyi  mUtwUf^OMd' 


maxidy 
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hiand)  gave  charge  of  the  plaintiff  in  the  feid  theatt*        tBa^^  ^ 
to  one  S.  T.  who  then  and  there  was  a  conftable  and     c^ippoan 
peace  or  police  officer,  duly  and  lawfully  authorized     ^    «. 

to  take  fuch  charge,  to  be  by  him  taken  and  clrried 
before  fome  magiftrate  and  juftice  of  thd  peace  iii  and 
for  the  faid  county  of  Middlefex,  to  be  ^xamin^ 
touching  and  concerning  the  faid  riot  and  breach  of 
the  peace^  and  to  be  dealt  with  according  to  laW  ^  arid 
bn  that  occaiion,  ahd  for  that  purpofe,  the  faid  S.T. 
took  charge  of^  aiid  took  the  plaintiff  into  cUftody, 
and  brought  him  from  and  out  of  the  faid  theatre 
into  and  along  the  faid  public  ftreet  there  to  the  faid 
police  oflSce,  the  fame  being  the  nearefi:  and  mo/I 
convenient  way,  htiort  James  tieady  Efq.'then  and  there 
being  one  of  the  juftices,  &c.  to  be  examined  touch- 
ing and  concerning  the  faid  offence,  riot  and  breach 
of  the  peace^  and  to  be  further  dealt  with  according  to 
law,  and  on  that  occafion  the  plaintiff  was  neceffarily 
and  unavoidably  kept  and  detained  in  cuftody  and 
imprifoned  for  the  fpace  of  time  in  the  declanition 
mentioned, and  undl  he  was  afterwards  duly  difcharged 
therefrom,  as  was  lawful,  &c.^ — 3dly,  After  flating 
the  riot  as  before,  that  at  the  faid  time  When,  &c< 
the  plaindff  w^is  in  the  faid  theatre  unlawfully^ 
wickedly,  and  malicioufly  ibciting  and  ehcoUraging, 

and  endeavouring  and  labouring  to  perfuade,  infligate 
and  prevail  oh,  and  did  then  and  there  unlawfully^ 
wickedly,  and  malicioufly  incite,  encourage,  endea- 
TOUT  and  labour  to  perfuade,  iiiftigate  and  prevail  6tl 
the  £ud  perfdnfi  to  the  number  of  three  atid  more^ 
and  divert  other  diforderly  and  ridtou3  perfdns  then 
in  the  faid  theatre  to  {yerfereite  and  condntte  in  fuch 
Vol.  II«  B  b  riotous^ 
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riotous,  routou8,  apd  unlawful  tumult,  riot,  and  dif- 
turbance,  and  the  bid  peiibns  and  others  did  then 
and  ther^  in  purfuance  of.  fuch  wicked  inftigatioqa 
andendeaTOurs,  continue  to  make,  and  at  the  £Jd  time 
when,  &c.  were  making  a  great  noife,  riot,  diftuit>- 
ance,  and  tumult  in  the  laid  theatre  for  the  unlawful 
pnqpofiss  afbrelaid ;  whereupon  the.  defendant  as  the 
ienrant,  &c. — 4thly,  That  the  plaintiff  and  others  to 
the  number  of  three  and  more,  were  making  a  noife 
and  riot  for  the  purpofe  of  preventing  the  perform* 
ance  of  a  certain  farce  which  the  proprietors  had  law- 
fid  power,  licence,  and  authority  to  caufe  to  be  per- 
formed and  reprefented  in  the  laid  theatre  :  5thly; 
That  he  was  inftigating  others  to  make  a  riot  for  the 
£une  purpofe.^-There  were  three  other  pleas  more 
general  than  the  foregoing. 

Replication,  de  injuria  fua  propria^ '  abfque  tali 
cmfa. 

It  a{^>eared  in  evidence  that  the  plaintiff  Mr.  C/£^ft/, 
a  gentleman  of  great  eminence  at  the  bar,  on  the  31ft 
of  O&ober  lad,  between  nine  and  ten  In  the  evening, 
went  into  the  pit  of  Covent  Garden  theatre,  which 
had  been  lately  rebuilt.  On  this,  as  on  every  night 
from  the  firfl  opening  of  the  houfe,  great  noife  and 
confiificHi  prevailed,  on  account  of  the  prices  of  ad- 
miffion  to  the  pit  and  bojtes  being  raifed,  and  the 
public  being  excluded  from  a  number  of  boxes  which 
were  let  to  particular  indivictu<ils  for  the  feafon.  The 
performance  on  the  (lage  was  inaudible :  the  fpedlators 
fometimes  ftood  on  the  benches,  and  at  other  times 
fat  down  vith  their  backs  to  the  perfonnen;  vhile 

the 
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fhe  play  ^ras  reprefendng,  ^^  God  fave  the  king !" 
and  **  Rule  Britannia  !**  were  fung  by  perfons  in  dif- 
fent  parts  of  the  theatre ;  horns  were  blown,  bells  v. 

were  rung,  and  rattles  were  fprung ;  placards  were  ^Randok. 
exhibited,  exhorting  the  audience  to  refifl  the  oppreC- 
lion  of  the  managers ;  and  a  number  of  men  wore  in 
their  hats  the  letters  O.  P.  or  N.  ?•  B.  meaning  Old 
Prices  and  No  Private  Boxes.  But  although  there  wef  e 
fome  fham^fights  in  the  pit,  no  violence  was  offered 
to  any  perfon  either  on  the  ftage  or  in  any  other  part 
of  the  houfe,  and  no  injury  was  done  to  the  theatre 
Itfelf,  or  any  of  its  decorations.  When  Mr.  Clifford 
entered,  there  was  a  cry  of  "  There  comes  the  honed 
counfellor  P'  and  a  paflage  being  opened  for  him,  he 
went  and  featcd  himfelf  in  the  centre  of  the  piti 
Soon  afterwards,  a  gentleman  aiked  him,  if  there  was 
any  harm  in  wearing  the  letters  O.  P.  He  anfwered 
**  No/'  The  gentleman  then  aiked  him,  if  he  had  any 
objedion  to  wear  them  himfelf.  He  faid  he  had  not. 
The  letters  O.  P.  were  then  placed  in  his  hat,  and  he 
put  it  on  thus  ornamented.  He  continued,  however, 
to  fit  without  taking  any  part  in  the  difturbance,  and 
he  perfuaded  a  perfon  who  was  near  him  to  deli  ft  from 
blowing  a  trumpet.  Haying  conduced  himfelf  in 
this  quiet  manner  while  he  remained  in  the  tlieatre, 
he  was  retiring  from  it.  ^  Whether  Hht  performance 
was  entirely  over  at  the  time,  did  not  certainly  appear. 
When  he  had  got  about  two  yards  from  the  pit  door, 
where  the  money  is  received,  the  drfendanr^  who  is 
Box-keeper  to  the  theatre,  ordered  him  to  be  taken 
into  cuftody.  A  conftable  accordingly  Isud  hold  of 
him,  and  carried  him  to  the  police  office  in  Bow- 
^eet|  before  Mr.  Read  the  magiftrate  prefidiog  there ; 
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J  809-^  but  nothing  bemg  proved  againft  him,  except  that  hd 

Q^]^Q^  wore  O.  P.  in  his  hat,  after  being  detamed  about  half 

V.  an  hour,  he  was  fet  at  liberty.     The  queftion  wasy 

Brandon,  whether  thefe  fads  proved  the  juftification  ? 

JBefij  Serjeant,  for  the  plaintiff,  contended  that  there 
had  been  no  riot  in  the  theatre ;  that  the  plaintiff  had 
not  indigated  it,  if  there  was ;  and  that,  at  all  events, 
he  had  been  illegally  arrefted  and  imprifoned  after  the 
riot  had  ceafed.  A  riot  muft  be  to  the  terror  of  his 
Majefty's  fubje^.  In  this  inllance,  no  terror  or  ap- 
prehenfion  was  felt  by  any  one.  The  audience  were 
more  amufed  with  what  was  going  forward  than  they 
would  have  been  by  the  performance  of  the  ftage. 
Within  the  walls  of  a  public  theatre,  the  public  have 
a  right  to  exprefs  their  approbation  or  difapprobation 
without  limit  or  controul.  This  is  a  right  which  ha& 
been  immemorially  exercifed,  which  is  effential  to  the 
profperity  of  the  drama,  and  which  never  was  before 
queftioned  in  a  court  of  jufHce.  It  ftands  on  the  fame 
piinciple  with  liberty  of  criticifm,  which  the  judges 
have  often  declared  to  be  fan&ioned  and  protefted  by 
law  A  piece'  may  be  hooted  from  the  ftage — as  it 
may  be  cenfured  and  ridiculed  in  writing  when  it  is 
publilhed.  An  aftor  may  be  praifed  or  condemned 
in  a  newfpaper  or  pamphlet  for  his  theatrical  perform- 
ances. So  he  may  be  hiffed  or  applauded  at  the  mo- 
ment, by  thofe  who  witnefs  his  efforts.  Is  the  condu6k 
of  the  managers  then  to  be  privileged  from  all  ani- 
mad  verfion  ?  Upon  this  in  a  great  meafure  depend  pub- 
lic aniufement,  public  tafte,  and  public  morals.  And 
how  are  the  matiagers  to  be  controuled,  except  by  an 

liiiequivocs(I 


►  t 


Brandon^ 


MICHAELMAS  TERM,  50  GEORGE  III.  3^5 

unequivocal  manifeflation  of  public  opinion  ?  From  ^^^* 
the  fyftem  of  monopoly  on  wliich  our  theatres  are  Clifford 
governed,  people  cannot  leave  a  theatre  where  they  ^  «• 
are  ill  ufed,  and  frequent  another,  which  is  conduced 
with  more  liberality.  Their  only  remedy  is  to  exprefc 
their  difapprobation  in  the  hearing  of  the  manager, 
and  to  bring  him  to  temis  of  fubmiflion.  This  accord- 
ingly is  the  courfe  which  has  been  always  purfued* 
Mr.  Garrick  and  the  firft  men  who  have  undertaken  the 
management  of  our  theatrical  concerns  have  hitherto 
chearfully  yielded  to  the  jurifdidion  of  the  pit,  without 
a  thought  of  appealing  to  Weftminfter  HalL  Such 
is  the  generofity  as  well  as  the  difcrimination  of  the 
Britifh  public,  that  there  can  be  no  danger  of  this  power 
being  converted  to  purpofes  .of  vexation  or  injuftice. 
In  the  prefent  iiiftance,  the  managers  of  Covent  Gar* 
den  Theatre  have  done  every  thing  to  aggrieve  and  in* 
fult  the  public,  and  the  oppofition  to  their  tyranny 
has  been  marked  by  great  moderation  and  forbearance* 
They  have  raifed  the  prices  of  admiflion  moft  need* 
lefsly ;  and  according  to  the  argument  on  the  other 
fide,  had  they  infifted  upon  feven  guineas  for  admiflion 
to  the  boxes,  inftead  oC  feven  (hillings,  no  one  had  any 
right  to  complain.  Formerly,  any  of  the  gentlemen 
of  the  jury  might  have  occupied  the  box  in  the  theatre 
which  the  night  before  was  honoured  by  the  prefence 
of  the  Sovereign  himfelf  and  hisauguft  family ;  but 
the  managers  have  now  attempted  to  exclude  the  pul> 
lie  from  a  confiderable  part  of  the  houfe,  and  to  in^ 
troduce  invidious  diflindions  where  there  ought  to  be 
perfed  equality.  Yet  there  has  been  no  fuch  violence 
ezercifed  as  has  been  formerly  witnefled  on  much  lefs 
provocation— no  pulling  up  of  benches  or  breaking 
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of  chandeliers — ne  bloodfhed^  or  even  breach  of  tfap 
peace.  There  is  no  pretence  for  denominating  what 
the  witneffes  have  defcribed  a  riot.  The  peoplf 
were  only  expreffing,  according  to  autient  ufage,  thdif 
fenfe  of  what  they  difapproved.  The  noife  was  gre^ 
but  not  greater  than  is  frequently  heard  at  the  CQtt* 
deninatipn  of  a  new  play.  Bell^  and  rattles  may  b^ 
new  to  the  pit,  but  cat-calls,  which  are  equally  ftuftr 
ning,  are  as  old  as  the  Englifh  drama.  Npr  can  th^ 
legality  of  the  fcetie  depend  upon  the  exaO;  deg^cee  of 
noife  which  is  made  by  the  audience,  but  whetbe|r 
outrage  is  comihitted,  whether  terror  is  excited^  aa4 
whether  the  objed  is  laudable.  If  the  managers  rer 
main  obftinate  and  fet  at  defiance  milder  expo(ti|« 
lations,  they  muft  be  brougfit  back  to  their  duty 
by  louder  remonftrances ;  and  there  feem  no  jufl  limits 
to  neceiTary  refi  (lance  but  a  breach  of  the  peace  an4 
»  violation  of  property.  The  patentees  do  not  hoM 
the  grant  of  the  crown  merely  for  their  own  emolu* 
ment,  but  as  the  iruftces  of  the  public  ;  and  they  aye 
anfwerable  to  the  public  for  the  manner  in  which  they 
execute  the  truft. — How  could  it  be  faid  that  the  de- 
fendant had  inftigated  this  fuppofcd  riot  ?  Whatever  it 
was,  it  raged  as  furioufly  before  he  entered  the  houfe 
as  afterwards.  He  took  no  part  in  the  diflurbance,  and 
inftead  of  encouraging  the  fuppofed  rioters;  he  pre- 
vailed upon  a  gentleman  near  him  to  defifl  from  bIow« 
ing  a  trumpet.  By  wearing  O.  P.  in  his  hat,  he 
fimply  exprefled  his  opinion,  that  the  old  prices  were 
fufficient  and  ought  to  be  reftored.  If  thb  were  ille- 
gal, it  would  foon  be  a  mifdemeanor  to  wear  a  blue 
cockade  at  an  ele£Uon,  or  a  white  fevour  at  a  wed^ 
ding.  The  conduct  of  Mr.  Cii^r^i  while  he  renoaioed 

in 
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in  die  pit  was  mod  exemplary. — But  whatever  differ*        i^- 

cncc  of  opinion  there  might  be  upon  that  fqbje&,—    p'**^^*"*"'^ 

fiippofe  that  he  was  there  guilty  of  a  riot  and  breach  of         v. 

the  peace,  the  arred  was  equally  illegal.    At  any  rate,     Bbakikw* 

the  riot  had  ceafed,  and  he  had  withdrawn  from  the 

fcene  of  adion.    He  might  as  well  have  been  dragged 

from  his  bed  by  the  defendant  and  the  other  fervants 

of  the  houfe,  and  carried  before  a  magiftrate,  a  month 

after  tiie  fuppofed  offence  had  been  committed.    But 

it  is.  an  eflabliihed  maxim  of  law,  that  though  a  con« 

(lable  or  a  private  perfon  may  interpofe  to  prevent  a 

breach  of  the  peace,  or  carry  before  a  Juflice  a  perfon 

apprehended  by  them  in  the  aft  of  breaking  the  peace ; 

yet  when  the  affray  is  over,  their  power  is  gone,  and 

they  cannot  arreft  the  offender  without  a  warrant 

granted  by  a  magiffrate  after  an  information  laid  be* 

fore  him  upon  oath.    Therefore  all  the  iflfues  on  the 

record  muft  be  found  for  the  plaintiff.     The  defend* 

ant  was  guilty  of  the  affault  and  fidfe  imprifonment 

laid  to  his  charge,  and  guilty  without  anyfucb  caufe 

as  he  has  alleged  in  his  pleas  of  juflification. 

Shepherd,  Serjeant,  fpoke  at  great  length  for  the 
defendant ;  but  as  mod  of  hisi  legal  arguments  were 
adopted  by  the  Chief  Justice,  it  feems  unneceffary 
to  detail  them. 

Sir  Jahes  Mansfield,  C.  J. — The  firft  great  quef- 
tiou  for  the  confideration  of  the  jury  will  be,  whether 
the  plaintiff*  was  inftigating  a  riot  in  Cavent  Garden 
Theatre  on  the  evening  in  quefUon  ?  and  then  they 
mud  determine,  whether  he  was  arretted  while  the 
riot  continued.    As  to  the  esciflence  of  a  riot  in  the 

B  b  4  houfct 
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houfe,  no  doubt  can  be  entertained.     It  appears  that 
for  a  great  many  nights  there  were  riots  there  of  fuck 
a  nature  as  go  to  put  an  end  altogether  to  dramatic 
reprefentation.     I  cannot  tell  upon  what   grounds 
many  people  conceive  they  have  a  right,  at  a  theatre, 
to  make  fuch  a  prodigious  noife  as  to  prevent  others 
from  hearing  what  is  going  forward  on  the-  itage. 
Theatres  are  not  ahfolute  neceffaries  of  life>  and  any 
perfon  may  ftay  away  who  docs  not  approve  of  the 
manner  In  which  they  are  managed.    If  the  prices  of 
^dmiflion  are  unreafonable,  the  evil  will  cure  itfelf, 
People  will  not  go,  and  the  proprietors  will  be  ruined^ 
ynlefs  they  lower  their  demands.     But  the  proprietors 
of  a  theatre  hare  a  right  to  manage  their  property  in 
dieir  own  way,  and  to  fix  what  prices  of  admiificm 
they  think  mod  for  their  own  advantage.     It  is  faid, 
if  the  prices  afked  are  confidered  too  high,   people 
have  a  right  to  exprefs  their  difapprobation  in  the 
tumultuous  manner  they  have  adopted.  From  this  doc- 
trine I  muft  altogether  diffent.  If  the  proprietors  have 
afted  contrary  to  the  conditions  of  the  patent,  the  patent 
itfelf  may  be  fet  afide  by  a  wjit  oi  fcire  facias  in  the 
Court  of  Chancery.     The  private  boxes  furniih  as 
Jittle  ground  for  violence.     The  houfe  is  the  property 
of  a  certain  number  of  individuals,  to  be  ufed  by  them 
according  to  their  own  difcretion.    J  conceive  it  quite 
impoflil?le  that  any  thing  whiph  has  been  done  by  the 
pianagers  in  raifmg  the  prices,  or  making  fome  of  the 
jjoxes  private,  c^  be  any  fort  of  jufUfication  in  point 
pf  l?w  for  fuch  fccnes  as  took  place  on  the  night  ii) 
gueftion — fcenes  whiph  are  a  difgrace  to  the  coiin* 
try*  ?fP4  "^Mf^  ^^4  ^^  ^ring  y^  \zf^  to  a  ftaK  of  bar« 
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Iwrifm.     If  queftions  of  this  fort  arc  to  be  decided  by 
multitudes  of  people  affembling  tumulcuoufly,  and  be- 
having in  fuch  a  manner  as  to  frighten  decent  mem- 
bers of  fociety  from  going  to  the  theatre^^ there  will 
be  an  end  of  the  law.     It  is  time  for  the  public  to 
underftand,  that  the  proceedings  which  have  lately 
taken  place  at  this  theatre  are  in  a  high  degree  illegal, 
and  that  all  thofe  who  participate  in  them  are  liable  to 
be  puniflied  feverely,  in  proportion  to  their  offences. 
Thefe  premeditated  and  fyftematic  tumults  have  been 
compared  to  that  noife  which  has  been  at  all  times 
witneffed  at  theatres  in  the  immediate  exprcffion  of 
the  feelings  of  the  audience  upon  a  new  piece,  or  the 
merits  or  defcfts  of  a  particular  performer.   The  cafes, 
however,  are  widely  different.     The  audience  have 
certainly  a  right  to  exprefs  by  applaufe  or  hifles  the 
fenfations  which  naturally  prefent  themfelves  at  the 
moment ;  and  nobody  has  ever  hindered,  or  would 
ever  queftion,  the  exercife  of  that  right.     But  if  any 
body  of  men  were  to  go  to  the  theatre  with  the  fettled 
intention  of  hiffing  an  aftor,  or  even  of  damning  a 
piece,  there  can  be  no  doubt  that  fuch  a  deliberate 
and  pre-concerted  fcheme  would  amount  to  a  con- 
fpiracy,  and  that  the  perfons  concerned  in  it  might  be 
brought  to  puniftiment.     If  people  endeavour  to  effeft 
an  objeft  by  tumult  and  diforder,  they  are  guilty  of 
a  riot.     It  is  not  neceffary,   to  conftitute  this  crime, 
that  perfonal  violence  fliould  have  been  committed,  or 
that  a  houfe  ihould  have  been  pulled  in  pieces.     I  am 
clearly  of  opinion  that  the  fcenes  which  have  been  de- 
f9ri|)^d  amount  to  a  ript.    Hpw  can  it  be  f^iid  there 
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WW  no;  terror  ?  Would  any  of  the  jury  iJloW.  their 
wnres  or  daughters  to  go  to  the  theatre  during.  the& 
ciifturbanccs  ?  Muft  not  thofe  who  entertain  a  different 
opinion  upon  the  matters  ia  dlfpute,  and  are  friendly 
to  the  managers,  cxped  to  meet  violent  ill  treatment } 
-«««The  jury  will  coniider,  then,  whether  Mr.  Clifford- 
was  an  infUgator  of  the  riot,  which  one  of  his  witr 
nefles  has  reprefented  as  refembling  a  quarrel  amoi^  a 
thouland  drunken  iaibrs.  The  law  is^^  that  if  any  perfoa 
encourages  or  promotes,  or  takes  part  in  riots^  whether 
by  words,  figns,  or  geftures,  or  by  wearing  the  badge 
or  eniign  of  the  rioters,  he  is  himfelf  to  be  coniidqred  a 
rioter,  and  he  is  liable  to  be  arrefccd  for  a  breach  of  tb^ 
peace.    In  this  cafe,  all  are  principals.    It  is  not  eafy 
to  conceive  that  the  plaintiff  bad  no  intention  to  eiw 
courage  the  rioters.    How  happened  it  that  at  his  en* 
trance  be  was  faluted  with  the  exclamation,  '^  Here 
'  comes  the  honefl  counfellor !"   How  had  he  deferved 
this  peculiar    panegyric  ?     How    came    it    that  a 
word  from  him  was  fufEcient  to  prevent  a  man  from 
blowing  a  trumpet  ?  For  what  purpofe  did  he  go  to 
the  theatre?  Was  it  to  fee  the  play  ?  Why  did  he 
wear  O.  P.  in  his  hat  ?  Did  he  not  know  the  meaning 
of  thcfe  letters;  and  if  he  did,  with  i^hat  view  did  jbc 
exhibit  them  but  to  encourage  the  mob  by  his  example^ 
and  to  imprefs  upon  them  the  idea  they  were  ading 
agreeably  to  law  ?  Upon  all  thefe  circumfl  ances  the 
jury  will  exercife  their  judgments,  and  confider  whe- 
ther the  plaintiff  inftigated  the  riot.     If  he  in  any  way 
encouraged  the  rioters,  he  is  guilty.—- We  now  come 
to  the  moment  of  his  apprehenfion.    And  the  rule  of 

law 
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^w  certainly  is,  that  a  private  perfon  caimot  arreft 
another  for  a  mere  breach  of  the  peace  at  a  time  fub* 
fequent  to  the  commiflion  of  the  offence,  without  a 
warrant  from  a  ma^^ftrate.  But  there  is  fome  diffi« 
^ulty  in  determining  when  this  power  to  arreft  aftuaily 
ceafes.  Here  if  the  riot  had  been  over  a  coniiderable 
rime,  and  the  plaintiff  had  takm  the  O.  P.  out  of  his 
hat  hours  before,  and  there  appeared  no  immedi^ 
^te  danger  of  the  riot  being  renewed,  Mn  Brandon 
had  clearly  no  right  to  arreflr  him,  without  a  warrant 
for  his  paft  offence  If,  however,  at  the  time  of  the 
]urreft,  the  riot  which  the  plaintiff  inftigared  ftiU  con^ 
tinued,  I  think  he  may  fisorly  be  fisod,  under  thefe  dr- 
cum  (lances,  to  have  been  arrefted  at  the  time  of  com* 
mitting  the  offence.  There  is  a  contrariety  of  evi- 
dence a^  to  this  point,  upon  which  the  jury  muft 
determxne.--^r— His  Lordfhip  concluded  by  requefting 
the  jury  to  fhte  their  opinion  ieparatdy  as  to  the  qoe^ 
tions,  whether  the  plaintiff  had  inftigated  the  riot,  and 
whether  tho  riot  was  oyer  before  the  arreftp 

The  Jury,  after  retiring  fome  tim6,  found  a  verdifl 
for  the  plaintiff,  with  51,  damages ;  and  being  preffed 
for  their  reafons,  the  Foreman  laid,  they  thought  un« 
animoufly  that  the  arreft  was  illegal ;  but  fome  of 
them  proceeded  on  the  ground  that  the  riot  was  over^ 
and  others  that  the  wearing  the  letters  O.  P.  in  a 
theatre  was  not  any  inftigation  to  riot. 

Be/ly  Runnington^  Serjeants,  C.  Warren  and  C.  Run* 
ningt$n^  for  the  plaintiff. 

Shepherd^ 
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Shepherd^  Lens,  Serjeants,  and  Gurnej^  for  the  do* 
fcndant* 

[Attoroiefi  CIarifrm$  and  Humfkrtjt,1 


In  the  preceding  term  the 
Court  of  K.  B.  granted  leave 
to  file  a  criminal  information 

agabft  Me.  Clifford  and  feveral 
other  gentlemen  who  were  re- 
prefented  as  promoting  the  dif- 
turbances  in  Covent  Garden 
Theatre^  for  a  ton/piracy ;  but 
before  Hilary  Term,  the  ma- 
nagers agree((  on  the  new  price 


MtciSfif  the  famous  come- 
dian, indided  feveral  perfons  for 
a  tonfyM'dcy  to  ruin  him  in  his 
profeilioR.  They  were  tried 
before  Lord  Mansfield  ;  and 
it  being  proved,  that  they  had 
entered  into  a  plan  to  hifs  him 
%t  oftei)  a»  be  appeared  on  ^ 


of  admiffion  to  the  boxes  being 
allowed,  to  reduce  the  price  of 
admiiiion  to  the  pit  to  it^  for- 
mer ilandard,  to  throw  open  to 
the  public  aU  the  private  boxes 
beyond  the  number  which  had 
exifled  in  the  old  theatre,  and 
to  drop  all  the  profecutiont 
which  Uiey  had  conunenced. 


ftage,  they  were  found  guilty 
tmder  his  Lordfliip's  dirraion  \ 
but  the  profecutQr  declined 
calling  upon  them  to  receive 
the  judgment  of  the  CQurt.-T-I 
have  not  been  able  to  find  any 
authentic  account  of  the  trials 
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Jameson  and  others  v.  Swinton. 

A  CTtON  by  the  fecond  mdorfees  of  a  bill  of  ex- 
change drawn  by  the  defendant  payable  to  his 
own  order,  and  indorfed  by  him  to  G.  El/om. 

The  bill  became  due  on  Saturday  the  8th  of  July, 
when  it  was  in  the  hands  of  the  plaintiff's  bankers. 
On  Monday  the  i  oth,  they  returned  it  dlfhonoured  to 
the  plaintiffs,  who  in  the  evening  of  that  day  gave 
notice  of  the  difhonour  to  El/^m,  their  indorfer,  EI/$m 
between  eight  and  nine  o'clock  in  the  evening  of  the 
following  day,  gate  a  like  notice  to  the  defendant. 
The  plaintiffs  and  El/om  refided  in  London ;  the  de- 
fendant at  IJlington.  The  queftion  was,  whether  there 
was  fufficient  evidence  of  the  difhonour  of  the  bill  to 
maintain  the  prefent  a£tion  ? 

Beft,  Serjeant,  for  the  defendant,  infifted  that  the 
plaintiffs  were  bound  to  give  notice  themfelves  to  the 
drawer  and  all  the  indorfers  againft  whogi  they  meant 
to  have  any  remedy.  They  could  not  avail  tbeov 
felves  of  a  notice  given  by  a  third  perfon.  Againfl 
Elfofnyto  whom  they  had  given  regular  notice,  they  had 
a  clear  right  of  adion ;  but^  they  had  no  dired  claim 
upon  the  defendant,  to  whom  they  had  neither  given 
notice  nor  attempted  to  give  any.    There  could  bi 

nothing 
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nothing  in  the  difficulty  of  giving  notice  to  a  gre«t 
number  of  indorfers,  as  the  indorfee  either  knew  them 
and  their  addrcfs,  or  he  trufted  entirely  to  the  credit  of 
the  perfon  from  whom  he  received  the  bill.  Befides^ 
the  defendant  had  not  even  received  due  notice  of  the 
difhonour  of  the  bill  from  Elfom.  As  the  parties  all 
refided  in  London,  or  the  imracdiate  vicinity,  the  de- 
fendant wa9  entitled  to  notice  before  8  or  9  o'clock 
in  the  evening  of  the  third  daj  after  tbe  bill  wai 
diihonoured. 

Lawrence  J.~I  do  not  remember  to  have  beard 
the  firft  point  made  before  ;  but  I  am  of  opinion  that 
the  drawer  or  indorfer  is  liable  to  all  fubfequent  in« 
dorfees,  if  he  had  due  notice  of  the  di(honour  of  the 
bill  from  any  perfon  who  is  a  party  to  it.  Such  a 
notice  mult  ferve  all  the  purpofes  for  which  the  giving 
of  notice  is  required.  The  drawer  or  indorfer  is  au- 
thoritatively informed  that  the  bill  is  diihonoured,  he 
is  enabled  to  take  it  up  if  he  pleafes,  and  he  may  im- 
medjately  proceed  againft  the  acceptor  or  prior  in- 
doriersn— -And  it  does  feem  to  me  that  the  defendant 
in  this  cafe  had  due  notice  of  the  difhonour  of  the  bill 
from  Elfom.  This  is  allowing  only  one  day  to  each 
party,  which,  where  the  parties  all  refide  in  the  fame 
town,  feems  now  to  be  the  eftablifhed  rule* 

Verdid  for  die  plaintiff. 

Shepherd^  Serjeant,  and  ScJwyn,  for  the  plaintiff. 
5^,  Serjeant,  for  the  defendant. 
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Davis  v.   HaRDACRE.  Sitynlay, 

Jan.  17. 

^T^HIS  was  an  adlion  by  the  indorfce  of  a  bill  of  ex*  '»  m  iaieii,<« 

change  drawn  by  the  defendant  payable  to  his  ohang^,  Tnt  ap. 

own  orden   The  bill  was  dated  aoth  February  iSay^  ^Zn^''^. 

for  700I.  at  8  oionths  after  date*  «>»««<' «« ^ 

*  Che  defendaotf 

and  required 

A  >r/;72j /Jzr/V  cafe  bdnr  made  for  the  plarntiff, —  hira  to  r^ke  the 

mi  %   F  1  •  whole  or  part  of 

ufury  was  fet  up  as  a  defence  to  the  adioiu    And  it  ^  amount 

appeared  that  the  defendant  being  much  prefled  for  the  •mt  \\t% 

money,  jq)plied  to  the  plaintiff  to  difcount  the  bill  in  S?P!/v*!^?h!!Jrt^ 

queftion.    The  plaintiff  refufed  to  do  fo,  excq)t  upon  fh7  vliIlT^  ' 

the  following  conditions :  that  the  defendant  (hould  ^^}^^  ^*»*y 

nke  a  banker's  cheque  for  2501.  a  promiffory  note  the  purpose  of 

at  a  months  for  286L  las.  and  a  landfcape  in  imita-  prefura^kNT 

5  uon  tieaw3turoriout. 
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i8ia        tion  of  PoUjfftn  to  be  valued  at  150I.    The  defendaiif 
DAvig       agreed,  and  the  bill  was  difcounted  accordingly. 

Hardacrs*        Mdrryat  for  the  defendant  then  oflFered  to  prov^ 

that  the  plaintiff  had  himfelf  purchafed  the  pifture  for 
32L  and  that  this  was  its  full  value. 

Lord  Ellenborough. — ^I  think  it  lies  lipon  the 
plaintiff  to  proVe  that  it  is  worth  150I. 

Garrow  for  the  plaintiff  faid  he  was  not  prepared 
with  evidence  of  the  value  of  the  pi£ture ;  but  con- 
tended that  if  the  defendant  was  to  make  this  an  ufu' 
rious  tranfadion,  the  onus  was  thrown  upon  him  of 
proving  that  a  grofsly  extravagant  and  colourable  prictf 
had  been  fet  upon  the  article — ^as  had  been  done  with 
irefpeA  to  th^  oftrich  feathers,  which  were  proved  to  be 
fold  and  repurchafed  by  the  fame  money-lender  feve- 
tal  times  in  the  fame  day. 

Lord  Ellenborough.— where  a  party  is  compel- 
led to  take  goods  in  difcounting  a  bill  of  exchange,  I 
think  a  prefumption  arlfes  that  the  tranfa£Hon  is  ufu* 
nous.  To  rebut  this  prefumption,  eridence  (hould 
be  given  of  the  value  of  the  goods  by  the  perfon  whd 
fues  on  the  bill.  In  the  prefent  cafe  I  muft  require 
fuch  evidence  to  be  adduced :  and  1  wifli  it  may  be 
tmderftood  that  in  fimilar  cafes,  this  is  the  rule  by 
•Which  I  fliall  be  governed  for  the  future.  When 
a  man  goes  to  get  a  bill  difcounted,  his  objcd  is  to  pro- 
ture  cafli,  not  to  encurhber  himfelf  with  goods.  Thcr^ 
fore,  if  goods  are  forced  upon  him,  I  muft  have  proof 
that  they  were  cftimated  at  a  fum  for  w^ich  he  could 

9  '  Tinder 
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render  them  available  upon  a  re-fale,  not  at  what        1810. 

might  poffibly  be  a' fair  price  to  charge  to  a  purchafer      Davies 
who  flood  in  need  of  them.     Can  vou  ftiew  that  the 
defendant  could  have  fold  your  imitation  of  Poujfm 
for  150I.  ? 

Garrow  allowed  that  though  the  rule  juft  laid  down 
by  the  Chief  Justice  might  bear  hard  againft  his 
client  in  this  particular  inflance,  its  general  operation 
would  be  moft  liaJutary. 

Plaintiff  nonfuited. 

Garrow  and  Bejl^  for  the  plaintiff. 

Marry  at  and  Tindal^  for  the  defendant./ 

[Attornicj/  Stckii  and  /ft#i.] 


Whtre  goods  are  delivered 
to  a  perfon  who  wifhes  to  raife 
money,  a  court  of  equity  will 
bx  afide  the  fecurity,  on  pay- 


ment of  the  fum  which  the  goodi 
actually  fetch  when  refold.  See 
Barker  v.  Vaniomner,  z   Bro* 

C.  C.  149* 


Voir.  II. 
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^ridMj,  MiLMAN    V.    DoLWELL. 

Feb.  2.     ' 

To  trefpaf.  fur  HPHIS  was  stXi  aftioii  of  trcfpafs  for  cutting  the 
pZ7(i'?k^c  plamtiflF's  barges  from  their  moorings  in  the  river 

^vin^^^wid     Thames ;  whereby  they  had  been  fet  adrift  and  been 

merely  ihe  ^*«.    iniurcd. 
rmf  i/fui,  cannot  '' 

five  in  evi<lence 

itlroro 'a  "^jr*  It  appcaTcd  that  at  a  time  when  there  was  a  great 

S^'chc  pSnfir*  quantity  of  ice  in  the  Thames,  the  defendant  took  two 

thl^l^\l ' (Zztn  barges  of  the  plaintiff  from  the  middle  of  the  river, 

tothcbjfgeof  where  they  were  moored,  to  the  oppofite  fhore,  and 

athiid  perfon  '  ... 

Hhich  :hc  dc-  that  OHC  of  them  was  immediately  after  difcovered  to 
thorite d  tj  f«.  havc  a  holc  in  its  bottom,  but  there  was  no  evidence 
wai  inevitably      to  fhew  how  this  had  been  occafioned. 

unmoored  with 
the  other,  and 

that  they  were  Garrow  foY  thc  defendant  clffered  to  prove,  that  at 

gerher  t«  a  place   the  time  of  the  fuppofed  trefpafs  thefe  barges  were  in 
*  ^^^'  thc  greateft  danger  of  being  carried  away  by  the  ice  ; 

that  if  he  had  not  interfered,  they  moft  probably 
would  have  been  deftroyed  ;  that  he  did  what  was 
moft  prudent  and  moft  for  thc  plaintiff's  advantage  to 
be  done  under  the  circumftances ;  and  that  he  had 
been  employed  by  the  plaintiff  generally  to  take 
charge  of  the  barges,  and  muft  be  prefumed  to  have 
had  his  authority  to  remove  them  from  a  place  of 
danger  to  a  place  of  fafcty. 

2  -Lord 


DOLW£LL» 
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'  Lord  Ellenborough.  — Thefe  fefts  (hould  have        '^'°-     ^ 
been  fpecially  pleaded.     I  cannot  admit  evidence  of     Milmak 
them  under  the  plea  of  not  guilty; — the  iffue  joined     ^    v- 
upon  which  is,  whether  the  defendant  removed  barges 
belonging  to  the  plaintiff  from  their  moorings,  not 
whether  he  was  juftified  in  doing  fo. 

Garrow  argued  that  the  plea  of  not  guilty  merely 
denied  the  committing  of  any  trefpafs,  and  it  was  im^ 
poflible  to  fay  that  any  trefpafs  was  committed,  if  the 
barges  were  removed  by  the  plaintiff's  own  orders 
either  exprefs  or  implied.  The  cafe  was  the  fame  as 
if  the  plaintiff  had  flood  by  and  direded  how  the  thing 
was  to  be  done,  and  the  unmooring  of  the  barges  muft 
be  confidered  the  a6t  of  the  plaintiff  rather  than  of  the 
defendant. 

Lord  Ellenborough. — The  defendant  allows  that 
he  intermeddled  with  goods  which  were  the  property 
and  in  the  poffeffion  of  the  plaintiff.  By  fo  doing  he 
is  prefumed  to  be  a  trefpaffer ;  and  if  he  has  any 
matter  of  juftification,  he  mufl  put  it  upon  the  record. 
The  plea  of  not  guilty  only  denies  the  aft  done,  and 
the  plaintiff's  title  to  the  fubjeft  of  the  trefpafs.  If  the 
defendant  has  any  authority,  general  or  particular, 
exprefs  or  implied  from  the  plaintiff,  this  mufl  be  fpe» 
daily  pleaded,  by  way  of  excufe. 

r 

Garr&w  then  offered  to  prove  that  thefe  barges 
were  frozen  to  fome  others  belonging  to  J.  S.,  by 
whom  the  defendant  was  employed  to  get  the  latter 
aihore,  and  that  it  was  utterly  impofBble  to  do  this 
without  bringing  the  former  along  with  them. 

C  c  a  Lord 


V, 
DOLWZLL. 
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i8id.  Lord  tLLENBORoiroH.— If  the  neceffity  was  inevf- 

lij£uAH  ^^^^9  and  the  barges  of  the  third  perfon  by  whofe 
exprefs  orders  the  defendant  a(^ed,  muft  otherwife 
have  been  deftroyed,  this  might  have  amounted  to  a 
jtiftification ;  but,  Uke  the  firit  fet  upj  it  muft  have 
been  put  upon  the  record. 

The  Jury  found  a  verdid  for  the  plaintiff,  with  one 
fartbir^  damagesr 

Garrow  afterwards  moved  for  a  new  trial,  on  the 
ground  that  the  evidence  had  been  improperly  rejeded; 
and  further  contended,  that  the  a£Hon  fhould  have 
been  cafe  and  not  trefpafs  r  but  the  court  were  againft 
him  on  both  points,  and  refufed  a  rule  to  ihew 
caufe. 

Park^  Jekylly  and  Lowes,  for  the  plaintiff. 
Garrow  and  Topping  for  the  defendant. 

[Attomics,  EvMi  and  /////.] 


Fide  Com.  Dig.  Plcadw  (3  M.  20—39.)  Bui.  N.  P.^p- 
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SECOND  SITTINGS  IN  LONDON. 


Bevan,  Widow,  V.  Hill.  ^^Jb/jT* 

INDEBITATUS  ajumpftt  for  flock  bargained  and  ^J^^^^aT* 
fold,  and  for  money  had  and  received^     Plea  the  'f^  *»y  »iieveo- 

_  ,  ^  •  '  nor  in  going 

general  lilUe.  home  from  the 

Stuck  Evchangrx 
The  purch;ifcr  is 

On  the  27th  of  February  1809,  the  defendant  pur-  'ZZf!f?fJT 
chafed  70I.  c  per  cents,  belonging  to  the  plaintiff  for  <»«.  out  refufet 

i  J   r  00  r  fQ  pay  without 

^9!.  7s.  6d.,  and  the  fame  day  gave  her  a  cheque  for  «"  indemnity: 
that  fum  on  his  bankers,  Meffrs.  Walpole  and  Co.     She  after,  the  tank- 
loft  the  cheque  on  her  way  home  from  the  Stock  Ex-  eTeqTwar  '^* 
change.     He  was  immediately  apprized  of  this  fad,  t^^^^^SX 
and  at  various  times  down  to  the  month  of  June  foU  fi<^i«n^  monej  to 
lowing  was  requefted  to  pay  for  the  ftock;  but  he  drawcr'iin  ^hcir 
always  refufed  to  do  fo,  unlefs  he  had  an  indemnity  that  under thcfe 
againft   his   liability  on  the  cheque.     Meffrs.  H^'alpole  f^^l^M^ 
^/irf  Ctf.  became  bankrupts  in  the  month  of  May,  in  lll^^'^^^'"^^ 
the  fame  year,  without  the  cheque  having  ever  been 
prcfentcd  for  payment.     The  defendant  proved  for  the 
amount  of  the  cheque  under  their  comraiffion ;  but 
had  not  received  any  dividend  at  the  time  when  the . 
adlion  was  commenced, 

G arrow  for  the  plaintiff  infifted  that  the  cheque 
could  not  operate  as  payment  of  the  ftock,  and  that 
the  defendant  was'llill  bound  to  pay  the  69I.  7s.  6d. 
without  receiving  any  indenmity.     Long  before  the 

C  c  3  commencement 


not 


Hill. 
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1810.        commencement  of  the  action,  he  had  ceafed  to  be 
Bfvan       liable  on  the  cheque.     According  to  the  principle  of 
V.  Tindal  y.  Brown^  i  T.  R.  167,  after  the  bankruptcy, 

of  Wjfpole  and  Co.  a  holder  of  the  cheque  could  not 
have  maintained  an  a£tion  upon  it  againft  the  drawer, 
and  even  in  a  fhort  time  from  the  lofs  of  the  cheque, 
and  while  IValpole  and  Co.  continued  to  pay,  it  niuft 
have  come  hito  the  hands  of  any  perfon  under  cir- 

-//r^  cumftances  of  fuch  fufpicion,  that  Brown  could  not 
have  been  fued  upon  it,  if  he  had  withdrawn  the  money 
from  the  bankers,  and  paid  it  to  the  plaintiff. 

Lord  Ellenbor/dugh. — It  is  certainly  poffible  that 
this  cheque  may  have  got  into'  the  hands  of  a  perfon 
who  might  maintain  an  adicn  upon  it.  The  very  day 
it  was  loft  it  might  have  been  paffed  for  value  to  a 
bond  Jide  holder  without  notice.  1  therefore  think 
the  defendant  was  entitled  to  an  indemnity.  He  could 
not,  without  this,  have  fafely  withdrawn  the  money 
from  Walpole  and  Co.  before  their  bankruptcy.  He 
then  ceafed  to  be  liable  upon  the  cheque,  but  the 
money  was  gone.  Befides,  the  bankruptcy  of  WaU 
pole  and  Co.  may  not  be  fuftainable,  and  the  defends 
ant  is  not  to  be  expofed  to  the  rifk  of  the  commiflion 
being  fuperfeded. 

Plaintiff  nonfuited. 

Garrow  and  Wigley  for  the  plaintiff. 

Marry  at  for  the  defendant, 

[Attorniety  Dhept,  and  Gngftn  fsf  Dixon,'] 


Fide  PierfoQ  ▼•  Hutchinfon,  anh  211. 
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FIRST  SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


Bradley  v.  Gregory,  Tuefday, 

Feb.  13. 

T'HIS  was  an  aftion  for  goods  fold  and  delivered. —  whercaman*t 

JL     ^,  ,  1    ./T-  crcdiior*  agree  10 

Jrlea,  the  general  iliue.  taiLc  a  compo- 

iirion  on  their 
refpe^ive  debtt^ 

The  original  exiftence  of  the  debt  demanded  being  ^"'^^'^''^ 

admitted^  the  defence  was  refted  on  the  following  ceptanceiofa 

f^/\    ^  iUrd  perfon, and 

^^tS  C  partly  by  his  own 

\  nore>y  and  to 

,  ex'-cu^e  a  cnm- 

In  April   1808,  after  the  fale  and  delivery  of  the  pofiti|'nd««i 

goods  in  queftion,  the  defendant  having  fallen  into  ruLfeoT^ekafe, 

cmbarraffed  circumftaiices,  a  meeting  of  his  creditors  fJldVo^Th^ri. 

was  called.     This  was  attended  by  the  plaintiff,  and  f  ^^Jdil^o^wh^^** 

it  was  agreed  by  all  prefent,  that  if  a  ftatement  the  de-  *"'*  promifed  co 

fendant  then  made  was  correal,  they  would  accept  of  the  agrrement,to 

a  compofition  and  give  him  a  releafe. .   "J'wo  or  three  7ti?tme»  Md 

of  the  creditors  were  appointed  to  infpeft  his  books,  \ir\^x7n^rl7''' 

^and  the  meeting  was  adjourned  to  the  next  day.     The  *'•**  •'•^°  '•*f"*«* 

o  ^  'to  execute  i  he 

plaintiff  did  not  aflift  at  the  following  meeting  ;  but  comi^fition  deed 

from  the  report  then  made  of  the  defendant's  affairs  «xe^uied'by  aii^ 

all  the  creditors  prefent  confented  to  take  a  compofi-  diJon^**^  *^^*^" 
tion  of  I  OS.  in  the  pound  on  their  refpedtive  debts, 
78.  to  be  fecured  by  the  acceptances  of  J.  Droxhup  at 
one  and  three  months,  and  the  remaining  3s.  to  be 
paid  by  the  defendant's  own  notes  at  9,  12,  and  15 
months ;  and  on  thefe  fecurities  being  given,  they 
were  to  execute  a  compofition  deed,  containing  a  claufe 

C  c  4  of 
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1810. 


Bradley 

V. 

Gregory. 


of  releafe.  The  next  morning,  the  defendant's  attor* 
ney,  before  the  drawing  of  the  proi;niflbry  notes,  or 
the  deed  was  begun  to  be  prepared,  waited  upon  the 
plaintiff  to  know  whether  he  would  come  in  under 
this  arrangement.  The  plaintiff  faid  he  was  extremely 
glad  it  had  betn  agreed  to  by  the  others,  and  promifed 
to  accept  of  the  compofitioYi  and  to  execute  the  deed. 

•The  deed  was  accordingly  prepared  and  executed  by 
the  other  creditors,  and  a  tender  was  made  to  the 
plaintiff  of  bills  accepted  by  Broxhup  for  7s.  in  the 
pound,  and  of  the  defendant's  own  notes  at  the  above 
dates  for  the  remaining  3s.  upon  the  fum  which  the 
plaintiff  had  himfelf  flared  as  the  amount  of  his  debt. 

<  But  he  now  refufed  to  accept  of  the  bills  and  notes  or 
to  execute  the  deed. 


Park  for  the  defendant  contended  that  after  this 
agreement  the  prefent  aftion  could  not  be  maintained, 
and  relied  upon  Builer  v,  Rhodes^  i  Efp.  N.  P.  Caf. 

G arrow  and  Richardfcn^  contra y  maintained  there 
was  no  cafe  in  which  an  executory  agreement  to  ac- 
cep  a  compofition  had  been  held  to  extinguilh  a  debt. 
This  was  accord  without  fatisfadion.  However  the 
plaintiff  might  in  for 0  con/dent ia  be  bound  by  his  pro* 
mife.  and  whatever  effe£t  might  be  given  to  it  in  a  court 
of  equity,  yet  at  law,  it  could  not  be  a  bar  to  an  exift* 
ing  right  of  aftion.  In  Fiich  v.  Sutton^  5  Eaft.  230, 
where  the  compofition  had  been  received,  the  Court 
decided  that  the  original  debt  was  not  extinguifhed ; 
wd  in  the  late  cafe  of  Sicinman  v.  Maptus^  1  x  Eqfi^ 

390, 


'/ 


HILARY  TERM,  50  GEORGE  III. 

390,  2  Campb.  124.  in  which  it  was  held,  that  after 
a  compofition  guaranteed  by  a  third  perfon  has  been 
actually  received,  the  creditor  cannot  maintain  an  ac* 
tion  for  the  refidue  of  his  demand,  it  feemed  to  b^ 
allowed  on  all  hands  that  the  mere  agreement  to  re* 
ceive  a  compofition  would  have  been  no  bar.  In  Bnt^ 
ler  V.  Rhodes  the  defendant  had  been  induced  to  affign 
the  whole  of  his  property  to  a  truftee,  and  was  left 
without  any  means  to  iatisfy  the  plaintiff's  demand. 

Lord  Ellenborough. — I  think  the  agreement  la 
the  prefent  cafe  operates  as  fatisfadion.  The  defend*- 
ant  undertook  to  procure  the  'acceptances  of  a  third 
perfon  for  73.  in  the  pound ;  to  give  his  own  notes  for 
3s-  more ;  to  prepare  a  compofition  deed  with  a  claufe 
of  releafe ;  and  to  procure  the  other  creditors  to  execute 
it.  The  plaintiff  undertook  to  accept  of  the  compofition^  ' 
and  to  fign  the  compofition  deed.  There  was  clearly  a 
good  confideration  for  this  promife  moving  from  the 
defendant  to  the  plaintiff,  as  well  in  the  benefit  the 
latter  was  to  receive,  as  in  the  inconvenience  the  other 
was  to  fuffer.  But  it  is  faid  this  agreement  is  execu- 
tory, and  therefore  can  be  no  bar.  I  think  it  is  exe- 
cuted. Every  thing  on  the  defendant's  part  was  per- 
formed. As  far  as  depended  upon  him,  there  has 
been  fat  ;sfa(^  lion  as  well  as  accord.  It  is  the  plaintifi^s 
own  fault  that  he  has  not  enjoyed  the  full  benefit  of 
all  that  he  flipulated  for.  Accord  is  no  bar  without 
fatisf  adion ;  but  a  party  is  not  to  be  permitted  to  fay  there 
is  no  faiisfaftiun,  to  whom  fatisfadion  has  been  ten- 
dered according  to  the  terms  of  the  accord.  It  would 
l)e  moil  unjuft  if  the  defendant  could  be  fued  in  this 

7  a&ion^ 


%H 


i8io. 


s»e 
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'^^g'    ^  action,  and  I  am  of  opinion  that  in  point  of  law  the 
Bradley     stdion  is  not  maintainable. 


CiiEGOiiY. 


Plaintiff  nonfuited. 

Garrow  and  Richard/on,  for  the  plaintiff. 

Park  and  E/pinqffe^  for  the  defendant. 

[Attorniesi  t^iljM  an«]  Fillingham.'] 


But  although  a  creditor  agree 
to  take  a  compofition,  on  a  falfe 
jneprefentation  that  if  he  would 
compound,  all  the  other  credi- 
tors would  do  fo  likewife,  if  any 
of  the  others  ftand  out,  he  is 
not  bound  by  the  agreement. 
Cooling  V.  Noyes,  6  T.  R.  263. 
And  an  agreement  between  a 
debtor  and  his  creditorsy  that 


they  will  accept  a  compofition 
in  fatisfa^iion  of  their  debts,  if 
no  fund  be  appropriated  for  the 
purpofe  of  paying  them,  is  jui- 
dum  padurriy  and  cannot  be 
pleaded  to  an  a6lion  brought  by 
one  of  I  he  creditors  for  his  whole 
demand.  Heathcote  v.  Crook* 
ihanks,  2  T.  R.  24, 


FIRST 
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FIRST  SITTINGS  AFTER.  TERM  IN  LONDON. 


Doe  ex.  d.  Ash  and  another,  v.  Calvert.  wcdoeWay 

Feb.  14. 

'tpHIS  was  an  ejeSmcnt  by  landlords  againft  tenant,  Svl^ySVi 
to  recover  the  pofleflion of  a  houfe fitaate in  Gut*  « h-^'kcr't, ir 

'^  thebanker,wldi. 

ter  LanCj  Lbeapfide.  ©u^  *nv  rpM^ai 

auiboriijTi  rr« 
ceives  rent  ac* 

The  demife  was  laid  on  the  29th  June  1809,  and  ,',[^';,y^7j^ 
the  leffors  of  the  plaintiflf  relied  upon  a  nodce  to  quit  **^.*  "^^^  ^ 

^  '      ,  *  ,  ^  quit,  the  notice 

which  expired  on  Midfummer  day  preceding.  10  quit  it  not 

thereby*  w»ivc(L, 

The  firft  queftion  which  arofe  was,  whether  the  no- 
tice  CO  quit  had  not  been  waived  by  a  fubfequent  re* 
ceipt  of  rent.  It  appeared  that  the  rent  for  the  pre- 
mifes  had  for  feveral  years  been  received  by  Mejfn. 
Gordon  &f  Co.  on  account  of  the  landlord,  and  that  a 
clerk  of  theirs  at  Michaelmas  1809  received  a  quar.- 
tcr's  rent  due  for  the  quarter  which  then  expired  j 
but  that  he  was  then  ignorant  of  the  notice  to  quit 
having  been  given,  or  the  ejedment  having  been 
liroughty  and  that  he  accepted  the  rent  without  any 
fpecial  authority,  imagining  that  matters  remained  be* 
tween  the  parties  on  their  former  footing.  There  was 
no  evidence  of  the  rent  having  come  to  the  hands  of 
(he  leffors  of  the  plaintiff. 

?ark 
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1810. 


Doe 
ex  d.  Ash 

and  another 

V. 

Calvert. 


A  nottce  to 
quit  i»  not 
ffimA  fm&ie  evi- 
dence of  ibe 
period  of  the 
year  when  the 
tenancy  cu»* 
Wtnccd. 


Park  for  the  defendant  infifted  that  the  leflbrs  of 
the  plaintiflF  were  bound  by  the  aft  of  their  agent,  and 
that  there  was  here  an  unequivocal  acknowledgment 
of  the  tenancy  fubfequent  to  the  day  of  the  de- 
mife. 

Lord  Ellenborough. — ^Thc  receipt  of  the  rent 
due  at  Michaelmas  is  prima  facie  a  waver  of  tlie  notice 
to  quit  at  Midfummer.  But  fince  ic  appears  that  this 
rent  was  received  by  an  agent  ignorant  of  the  fteps 
taken  by  his  principal  to  determine  the  tenancy,  and 
without  any  fpecial  authority  to  receive  it,  I  ^m  of  Dpi* 
nion  that  the  notice  to  quit  remains  in  full  force.  If 
rents  are  ufualiy  paid  at  a  banker's,  it  would  be  too 
much  to  fay  that  a  tenancy  is  acknowledged  by-  the 
banker  receiving  rent  for  the  premifes  in  the  coxAmon 
routine  of  bufmefs  after  a  notice  to  quit  has  ex*- 
pired  {a). 


A  difEculty  then  arofe  to  prove  that  this  was  a  Mid- 
fummer holding. 


Carrow^  for  the  leffors  of  the  plaintiff,  fubmilted 
that  it  muft  prima  facie  be  taken  to  be  fo,  becaufe  the 
j/s^  y  /3a^^  notice  to  quit  cxpiied  at  that  period  of  the  year. 


tf^ffn^t»*-^ 


*wf\^^vL//j    Lord  Ellenborough. — It  was  once  moft  impro- 
T^  "^ perly  fo  held ;  but  now  I  believe  I  may  fay  all  the 


{a)    Vtde  Doe  v.  Batten,  Cowp.  243.     Ward  v.  Willingalc, 
I  H«  Bl*  31 1.     Goodright  v.  Cordwent,  6  T.  R.  219. 

judges 
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judges  are  of  a  contrary  opinion.  To  make  the  ^^^<^ 
party's  own  aft  evidence  in  Ws  favour  is  contrary  to  p^^ 
firit  principles  (a).  ex  d.  Ash 

and  ABOthcf 

CALVBar* 
To  (hew  the  exaft  time  when  the  defendant  entered, 

it  became  necefiary  to  prove  the  will  of  one  John  Pur^  fciTg  toft,*ti!f  * 
cely  who  died  feized  in  fee  of  the  premifes  above  40  JJ^i*^^*^ 
years  ago.    It  was  dated  that  he  had  devifed  them  to  fecondary  evi. 
his  widow  for  life,  and  that  (he  had  demifed  them  to  conunts. 
the  defendant  by  a  leafe  which  became  void  upon  her 
death.     The  leflfors  claimed  as  devifees  in  truft  of 
Richard  Purcetj  the  brother  of  John,  and  remainder- 
man in  fee  after  the  life  ellate  to  the  widow. 

A  Clerk  from  Doftor's  Commons  fwore  that  he 
had  fearched  in  the  proper  place  where  the  original 
•will  of  John  Parcel  ought,  according  to  its  date,  to 
have  been  found  ^  but  that  it  was  no  where  to  be  dif- 
covered^  and  that  he  believed  by  fome  accident  it  was 
loft. 

Garrow  then  tendered  as  fecondary  evidence  the 
probate  of  the  will  under  the  feal  of  the  ecclefiaftical 
court. 

Lord  Ellenborough. — ^This  is  inadmiffible.  In 
the  abfence  of  the  original  will  we  fhould  have  had 
an  examined  copy.  I  cannot  attach  any  authority  to 
the  probate  as  far  as  the  will  relates  to  real  eftate.     A 


(a)  Vide  Doe  v.  Vince,  ante^  256. 

will 


J9d 


Dox 
ex  d.  Ask 
tnd  another 

V. 

Calvert. 
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Will  of  lands  does  not  require  to  be  proved  at  all,  and 
the  ecclefiaftical  court  has  no  controul  over  it.  There- 
fore to  (hew  that  this  is  a  true  copy,  we  have  only  the 
feal  of  a  court  without  jurifdiftion  upon  the  fubjed. 
The  probate  of  a  will  devifing  real  property  is  not  like 
anofEce  copy,  which  proves  itfelf ;  for  office  copies  that 
are  received  in  evidence,  are  delivered  out  by  officers 
appointed  for  the  purpofe  as  the  organs  of  courts  of 
competent  jurifdiftion. 


PlaintiflF  nonfuited. 


Garrow  and  Puller^  for  the  leffors  of  the  plaintiflf. 
Park  and  Efpinajfey  for  the  defendant. 

[AttornieSi  Hunt  and  Earnjka'vj^ 


In  a  cafe  before  Wood»  B. 
at  the  laft  WorceJUr  Affixes^ 
on  proof  that  a  will  of  lands 
luid  been  loft,  parol  evidence  of 


its  contents  was  received  from 
a  witnefs  who  heard  it  read 
over  before  the  teftator's  fa« 
mily  on  the  day  of  his  funeraL 


HOLCOMBE 
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HoLCOMBE   V.  HeWSON.  -W^i»c&Ujr, 

Feb.  14. 

npHIS  was  an  a£tion  of  aflumpfit  by  a  brewer  againfl:  An  agreemeiir 
a  publican,  on  an  agreement  whereby  it  was  fti-  Jew" "nd  « 
pulated  that  the  defendant  (hould  take  all  his  beer  of  £i%"!ic'i** 
the  plaintiflF,  and  that  if  he  did  not,  he  (hould  pay  an  Ji^ro**^?^"**^ 
^advanced  rent  for  the  houfe  which  he  occupied.  brewer,  cannot 

be  enforced,  un* 
JcCi  the  bcewer 
fupply  tbe  pub- 


Garrow  for  the  plaintiff  allowed  (\vhich  was  con-  *»""  ''"*»  tss^od 
finned  by  Lord  Eli.  enbo  rough)  that  if  it  fhould  ap-  ought  to  gure 
pear  that  the  beer  fupplied  by  the  plaintiff  to  the  del  Ju^wl^'^in* 


fendant  while  they  dealt  together,  was  not  of  a  fair  Hg^eme"  "Jte" 
merchantable  quality,  and  fuch  as  ought  to  have  given  *i"^'"y  o^«hc 
fatisfadion  to  the  defendant's  cuflomers,  the  prelbnt  proved  bf  ibcw. 

»  Inff  what  roft  Ljf 

aftion  could  not  be  maintained.  a  commodity  tw 

brewer  furn  idled 
tu  other  pub- 

To  prove  its  excellence,  the  plaintiff's  foreman  was  fame*peli!df  *^ 
called,  and  ftated  that  it  was  made  of  malt  and  hops 
only. 

Garrow  then  propofed  to  call  feveral  other  publicans 
who  dealt  with  the  plaintiff  at  the  fame  time  with  the 
defendant,  and  fmce  the  latter  had  taken  his  beer  of 
another  brewer,  to  fwear  that  they  were  fupplied  with 
an  excellent  commodity,  which  was  highly  approved 
of  by  their  cuflomers.     « 

Lord  Ellenborough.     This  is  res  inter  alios  acta. 
We  cannot  here  enquire  into  the  ^ality  of  different 

]  beer 


5J» 


1810. 


HoLCOMBX 
V, 

fiswsoii. 
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beer  fumifhed  to  different  perfons.  The  plaintiff 
might  deal  well  with  one  and  not  with  the  others. 
Let  him  call  fome  of  thofe  who  frequented  the  dcfead- 
ant's  houfe,  and  there  drank  the  beer  which  he  fent 
tn^  or  let  him  gire  any  other  evidence  of  the  quality 
of  this  beer ;  but  I  cannot  admit  wimeffes  to  his  gene- 
ral chara&er  and  habits  as  a  brewer. 


The  defendant  afterwards  proved  that  the  beer  fup- 
plied  to  him  by  the  plaintiff  was  very  bad,  and  that 
he  had  loft  almoft  the  whole  of  his  cuftomers  before 
he  began  to  deal  with  another  brewer;  fince  which  he 
has  carried  on  a  thriving  trade. 

The  plaintiff  fubmitted  to  be  nonfuited. 

Camw  and  Marryat  for  the  plaintiff. 

Park  and  Paley  for  the  defendant. 

[Attomicf^  T^wnjktni  and  IlcJifotu] 


ADJOURNED 
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ADJOURNED  SITTINGS  AT  WESTMINSTER. 


Chambers,  Esq,  v.  Eaves.  Saturday, 

»  Fwb.  17. 

npRESPASS  for  diftraining  a  horfc,  and  keeping  the  a  waggon  rc- 
fame  till  the  defendant  paid  22I.  for  the  relcafe  \Z2!\Z.d 
thereof. — Plea  not  zuiliy.  '^"^»  <*"  's»'«  not 

^        ^  Ji^blc  to  be 

weighed  .ind 

The  plaintiff  has  a  farm   at  Evjidd\  and  on  the  wcIrm  under 

19th  of  December  laft  he  fent  a  waggon  from  thence  o^4*Gi3!c.'82. 

to  London  carrying,  amongfl  other   things,   a  baflcet  lio^V'two^ 

filled  with  vegetables,  and  two  bottles,  one  containing  ^^^^  *>^">" 

milk,  the  other  cream,  all  the  produce  of  the  farm.  b^ncr^^ITwhich 

The  waggon  having  delivered  thefe  things  at  the  plain-  L'TflT^'ii^it^h^ 

tiff's  houfe  in  town,  took  in  a  heavy  load  of  dune:  to  ?*^"  »>rcushf 

'  </  O  from  the  country 

'be  carried  back  to  Enfield,  and  thebafket  and  bottles   the  fame  day. 
before  mentioned  being  empty,  were  tied  to  ihe  fore 
part  of  it  with  a  hay  rope. 

When  the  waggon  on  the  afternoon  of  the  fame 
day  reached  the  IJlinpon  turnpike  on  its  way  home, 
the  defendant,  who  coUefts  the  tolls  there,  infifted 
upon  its  being  weighed.  It  was  weighed  accordingly, 
and  found  to  be  35  cwt.  above  the  ftatute  weight. 
The  defendant  thereupon  diftrained  one  of  the  horfes 
for  the  fum  mentioned  in  the  declaration,  which  he 
received  next  day  from  the  plaintiff,  when  the  horfe 
was  releafed.     The  queftion  was,  whether  the  waggoa 

YoL.IL  D  d»  ought 
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^iSio.        ought  to  hare  been  wdghed  on  its  way  home,  under 
Chambers     ^^^^  drcumftances  ? 

Eaves.  Stat.  14  G.  3.  c  82.  §  3.  cnafts,  *'  that  no  wag- 

gon, cart,  or  carriage  employed  only  in  hufbandry,  or 
carrying  only  manure  or  lime  for  the  improvement 
of  landj  or  hay,  draw,  fodder  or  corn  unthraflied  (ex- 
cepting hay  or  draw  carried  Cor  fak)  fliall  be  weighed 
at  any  weighing  engine  now  or  hereafter  to  be  ere&« 
ed  {ay 

Garrow  for  the  defendant  contended  that  the  wag- 
gon carrying  the  empty  balket  and  bottles  as  part  of 
its  load,  did  not  come  within  the  exemption.  The 
words  of  the  ftatute  are  "  employed  only^  in  hufban- 
dry,  or  carrying  only  manure  or  lime."  If  the  bafket 
and  bottles  might  be  carried  empty,  without  ren- 
dering the  waggon  liable  to  be  weighed^  fo  might 
they  when  full ;  and  it  would  come  to  this,  that  every 
carriage  would  be  exempted  ^hich  carried  any  por- 
tion of  manure  as  a  part  of  its  load. 

Lord  Ellenbokough.  — If  the  waggoner's  frock 
were  thrown  over  a  waggon  loaded  with  manure, 
would  that  render  it  liable  to  be  weighed  ?  If  not,  it 
is  not  every  thing  that  is  caiTied  befides  the  manure 
which  will  fubjeO:  the  owner  of  the  waggon  to  the 
additional  duty.  We  mud  4ook  to  the  claufe  by 
which  this  is  impofed.  Statute  13  G*  3.  c.  84.  §1. 
enads,  that  it  (hall  and  may  be  lawful  for  the  trudees 
of  any  turnpike  road  **  to  order  and  caufe  to  be  built 


(a)  And  fee  i  j<}.  3.  c.  84.  f.  6. 

or 
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or  eredled  a  crane,  machine  or  engine  proper  for  the  1810. 
weighing  of  carts,  waggons  or  carriages,  conveying  of 
any  goods  or  merchandize  whatfoever/*  Then  can  the 
empty  bafket  and  bbttles  be  confidered  goods  and 
merchandize  within  the  meaning  of  the  a6t  of  parlia- 
ment  ?  I  think  not.  Care  muft  be  taken  that  the  a£b 
18  not  evaded  ;  but  if  the  load  fubftantially  confifts  of 
manure,  and  manure  only,  the  exemption  will  not  be 
defeated  by  an  article  beiiig  tied  to  the  waggon  which 
cannot  be  confidered  as  goods  and  merchandize,  and 
which  cannot  produce  the  mifchief  againfl:  which  the 
legiflature  meant  to  provide. 

Verdia  for  the  plaintiff. 

topping  and  Abbott  for  the  plaintiff. 

Garrow^  Marryat^  and  Richard/on  for  the  defend- 
ant. 

[  Attomiet,  Dtwhtrj  aod  P/n/rt.] 


Vide  Harrifon  t.  Brough,  6  T.  R.  706, 


D  d  2  Wright 


S9* 


CASES  AT  NISI  PRIUS. 


Feb.  17. 

Although  ir  be 
irreguhr  robring 
an  action  on  a 
bail  bund  in  a  ' 
ctifFcrent  court 
from  that  in 
which  the  ori' 
giii.tl  action  wai 
Ct./iiimciiccd,  yet 
the  defendant 
cannot  t^ke  ad* 
vantage  of  this 
under  the  pica  of 
riM  rjffaffum. 


Wright  v.  Walmsley. 

'T'HIS  was  an  aSibn  of  debt  on  a  bail  bond  condi- 
tioned for  the  defendant's  appearance  in  thePalacc 
Court. — Plea,  non  efi  faElum. 

Park  contended,  that  the  plaintiff  muft  be  nonfuited, 
as  by  4  Ann.  c.  1 6 .  the  aflion  cculd  only  be  maintained 
in  the  Palace  Court,  and  he  relied  upon  Donaity  v. 
Barclay y  8  T.  R.  152. 


Lord  Ellenborough. — It  is  undoubtedly  fettled 
that  an  sflion  on  a  bail  bond  fliould  be  brought  in  the 
court  where  the  writ  was  returnable  on  which  the  party 
was  arrefted.    That  is  the  only  court  authorized  by  the 
ftatute  to  give  in  a  fummary  manner  "  fuch  relief  to 
the  plaintiff,  the  defendant,  and  to  the  bail  as  is  agree- 
able to  jultice."     Therefore,  the  plaintiff  is  irregular 
in  bringing  an  aftion  in  the  King^s  Bench  on  a  bail 
bond  taken  on  procefs  out  of  the  Palace  Court.    But 
how  am  I  to  get  at  this  under  the  plea  of  non  ejl  fac- 
tum.    The  bond  is  the  deed  of  the  defendant,  and  is 
a  valid  deed.     On  a  fummary  application  to  the  court, 
proceedings  might  have  been  ftayed,  or  perhaps  the 
matter  might  have  been  taken  advantage  of  by  a  fpe- 
cial  plea.     The  only  iffue  we  have  now  to  try,  how- 
ever, 
8 
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ever,  is  whether  this  be  the  defendant's  deed  ?    It  is        18 10. 
proved  to  be  fo,  and  there  raufl:  be  a —  ^"wrioht^ 

V. 

Verdid  for  the  plaintiff.  Walmsl^y. 

Garrow  and  Lawes  for  the  plaintiff. 
Park  and  Reader  for  the  defendant. 

[Attornics,  tFiilokghb^  and  BtUamj^"] 


But  the  fheriiT  may  fue  on  a  bail  bond,  in  a  different  court  from 
that  in  which  tlie  ori^nal  adion  was  brought.  Ncwpan  t. 
Faucitt,  I  H.  BI.631. 


'ride,  q.  t.   V.    StUBBS.  Fcbaii 

nrHIS  was  an  action  of  debt  on  5  Eliz.  c.  4.  for  fet-  An  aaion  wiu 

ting  to  work,  in  the  bufinefs  of  a  coachmaker^  a  5Ei«7..c.4. 
perfon  who  had  not  ferved  therein  feven  years  as  an  JnrkTjfc.VoB 

^.»    ^  who  had  not 

apprentice.  f.rvc.i  n  p. 

preotice(hip  ia 
the  i>uii-.t.U  of 

The  cafe  being  opened  by  the  plaintiiPs  counfel,         rVr  b^Viicf,  ro 

hci-ig  kr.oM-n  in 

LordELLEMBOROUGH  fi'-id  he  was  clearly  of  opinion   ^'^^  ••"*  ^^*  "  ^ 

.  .  r         tu  ftatutcpaflcd, 

the  acbion  could  not  be  maintained,  as  the  trade  or  a  » 

coachmaker  did  not  cxiil  in  England   in  the  5th   of 
Elizabeth  (^2).    The  Queen  went  on  horfeback  to  open 

{a)    1562. 

D  d  3  the 


S9« 


1810. 
Pride 

V. 
8TUBB8. 
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the  very  parliament  at  which  this  ftatute  pafled  ;  ?nd 
{he  ufed  frequently  afterwards,  on  occafions  of  ftate, 
to  ride  behind  the  Earl  of  Leicejier. 

PlaintiflF  nonfuited. 

Garrow  and  Lawes  for  the  plaintiff, 

Park  and  Selwyn  for  the  defendant. 


Coaches  were  ufed  on  the 
continent  of  Europe  in  the  be- 
ginning of  the  1 6th  century  5 
but  were  not  known  in  England 
till  the  middle  of  Elizabeth's 
reign.      According  to   Stowe, 


they  were  introduced  from  Ger- 
many by  the  Earl  of  ArundcL 


Vide  Coward  v.  Maberlcy, 
antCi  127.  and  the  cafes  there 
referred  to. 


Sat'irdaTy 
Ftb.  24. 


Rex,  V.  Lambejit  and  Perry. 


for  a  writer  who    ^^pHIS  was  an  information  filed  ex  officio  by  the  At- 

allows  ihe  Sovc-        I  ^^  1  •    n.  ^1  •  j 

rt.gn  10  u  foii-  torney  General  agamll  the  printer  and  proprietor 

wl*i?Jl/*lrnU       ^f  ^^^^  Morning  Chronicle  newfpaper,  which  charged 
fubjcas,  and       jhat  they  "  beine  feditious,  malicious,  and  ill  difpofeJ 

who  ha»  no  m-  r  t  •  %  >      rr 

teniion^fcaium-  perfons,  and  being  greatly  difaffefted  to  our  prefent 
bringir.g  hiapcr-  fovcrcign  Lord,  George  the  Third,  &c.  and  to  his  ad- 

fofiil  govtrnmcnt 
into  public 
•diufliy  lu  ci« 

g«f«  regret  ^^al  be  has  takrq  an  erroneo'Ji  view  of  any  qurftion  of  foreign  or  domeftic  policy.— 
n  the  trial  of  an  inf  rmation  foi  a  libel  in  a  newfp^iper,  the  dcfend.;nc  haa  a  right  to  have  re^d  in 
evidence  any  extra^  tr^m  Ihe  lame  paper  conncAcd  with  the  fubjeA  of  the  p^flfage  cti'irgcd  -^i  li« 
bclJous,alihough  di^oiiiCd  f:»ni  it  by  cxU'aoeous  matter  and  priaced  in  a  ditfti«ni  chara^er* 

mofji 


miniltration  of  the  government  of  this  kingdom,  and 
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mod  unlawfully,  wickedly,  and  malicioufly  devifing,  1810. 
defigning,  and  intending,  as  much  as  in  them  lay,  to  ^^^ 
bring  our  faid  Lord  the  King  and  his  adminiftration  of  v. 

the  gOYemment'of  this' kingdom  and  the  perfons  cm-  Lambbrt 
ployed  by  him  in  the  adminiftration  of  the  government 
of  this  kingdom,  into  great  and  public  hatred  and  con- 
tempt among  all  his  liege  fubjects,  and  to  alienate  and 
withdraw  from  our  faid  Lord  the  King  the  cordial 
love  and  aflPeftlon,  true  and  due  obedience,  fidelity, 
and  allegiance  of  the  fubje^s  of  our  faid  Lord  the 
King  ;  on  6^c.  at  &c.  did  unlawfully,  feditioufly,  and 
malicioufly  print  and  publiih,  and  caufe,  &c.  a  cer* 
tain  fcandalous,  malicious,  and  feditious  libel  of  and 
concerning  our  faid  Lord  the  King  and  his  adminiftra- 
tion of  the  government  of  this  kingdom,  to  the  tenor 
and  eflFed  following,  that  is  to  fay,  *  What  a  crowd  of 

*  blejjings  rujh  upon  one^s  mincfy  that  might  be  beftvwed 

*  upon  the  country  ^in  the  event  of  a  total  change  offyjiem! 
'  Ofidl  monarchs  indeed Jince  the  Revolution^tbe fuccejfor 

*  of  George  the  Third  will  have  thefineji  opportunity  of 

*  becoming  nobly  popular  :*   To  the  great  fcaadal,&c.** 

.  The  defendants  admitted  that  the  paragraph  fet  out 
in  the  information  as  a  libel  was  publifhed  by  them  in 
the  Morning  Chronicle  of  2d  October  1 809, 

Mr.  Perry,  who  conduced  his  defence  in  perfon, 
wi(hed  another  paragraph  from  the  fame  paper  to  be 
read,  by  way  of  explaining  the  fuppofed  libel. — ^The 
paragraph  now  propofed  to  be  read  was  at  a  confider- 
ble  diftance  from  the  other,  and  printed  iff  a  different 
type,  and  there  was  fome  intelligence  between  the  two 

D  d  4  of 
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iSio.        of  a  totally  extraneous  nature,  concerning  the  arrival 
Rex         and  departure  of  ^tcts,  &c. 

V. 

Lambert 

and  Pekky.        The  Attorney  General  obferved  that  the  paragraph 

pointed  out  could  only  be  read  ex  gratia. 

Lord  Ellenborough. — If  there  be  any  parts  of 
the  fame  paper  upon  the  fame  topic  with  the  libel,  or 
fairly  connefted  with  it,  the  defendants  have  a  right 
to  their  being  read,  although  locally  disjoined  from  it. 
I  cannot  admit  any  thing  totally  foreign  to  the  fubjeft 
of  the  record  to  be  read  or  made  applicable  to  the  de- 
fence.    But  paflages  of  the  fame  paper  tending  to 
ftew  the  intention  and  mind  of  the  defendants  with 
refpeft  to  this  fpecific  paragraph,  muft  be  very  material 
for  the  confideration  of  the  jury.     On  the  trial  of 
Mr,  Home  Tooke  for  high  treafon,  the  matter  was  car- 
ried much  farther.     The  prifoner  was  allowed  to  read 
in  his  defence  various  extradts  from  works  which  he 
had  publifhed  at  a  former  perfod  of  his  life,  and  thef« 
the  jury  were  permitted  to  carry  along  with  themwhen 
they  retired  to  confider  of  their  verdid.     I  am  not 
prepared  to  fay  that  I  (hould  go  fo  far.     I  entertain 
the  higheft  deference  for  the  judges  who  prefided  on 
that  pccafion,  and  their  authority  is  entitled  to  the 
grcateft  weight ;  but  if  the  point  fhould  ever  arife  be- 
fore me,  it  would  become  my  duty  ferioufly  to  coii- 
fider  whether  fuch  evidence  fliould  be  admitted.  Here, 
however,  I  feel  no  hefitation.     The  paffage  alluded 
^  to  will  deferve  more  or  lefs  attention  according  to  its 
connexibn  with  the  fubjeft  matter  of  the  libel ;  but 
its  local  iituation  and  the  charader  in  which  it  is 

printed 


and  FsKRT. 
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printed  furnifh  no  gronfid  of  objcftion  to  its  being        iSio* 
read.  ^  r'ex'^ 

An  extraft  was  read  accordingly,  which  concluded  ,^;f  p**^^ 
as  follows  :  "  The  Prince  has  thought  it  his  duty  to 
"  exprefs  to  his  Majefty  his  firm  and  unalterable  de- 
•*  termination  to  preferve  the  fame  cdurfe  of  neutra- 
**  lity  which  he  has  maintained,  and  which,  from 
"  every  feeling  of  dutiful  attachment  to  his  Majefty's 
*^  perfon,yr6>;7i  bis  reverence  of  the  virtues^  and  from 
**  his  c$nfidence  in  the  wi/dom  and  foliciiude  of  his  Royal 
^^  Father  for  the  happinefs  of  his  people^  he  is  fenfibic 
"  ought  to  be  the,courfeithat  he  fhould  purfue.  We 
"  have  no  doubt  that  this  affurance  of  the  filial  refpeft 
**  of  the  Heir  Apparent,  in  not  interpofing  his  high 
^'  influence  in  the  forming  of  an  adminiftration,will  be 
*'  moft  acceptable  to  his  Majefty/* 

Lord  Ellenborough  in  fumming  up  to  the  jury, 
srfter  commenting  upon  the  weight  to  be  given  to  this 
extrad,  which  he  thought  ought  to  have  been  confi- 
derable,if  it-had  ftood  near  the  paflage  complained  of, 
and  they  had  formed  parts  of  the  lame  difcuffion,  but 
which  was  greatly  diminiflied  by  their  diftance  from 
each  other, and  the  matters  intcrpofed  between  them— • 
proceeded  to  fay  :  The  next  and  moft  important  quef- 
tion  is,  what  is  the  fair,  honeft,  candid  conftruftion  to 
be  put  upon  the  words  ftanding  by  themfcilves  ?  Is  the 
paffage  fet  out  in  the  information,  ^^ryj  libellous? 
The  firft  fentence  eafily  admits  of  an  innocent  inter- 
pretation. "  What  a  crowd  of  bleflings  rufh  upon 
*'  one's  mind  that  might  be  beftowed  upon  the  coun- 

"07 
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'j'^    ^  "  try  in  the  event  of  a  total  change  of  fyftem  ?*'  The 

fair  meaning  of  the  cxpreffion,  *•  change  of  fyfiem^^  I 
think  is,  a  change  of  political  fyftem — not  a  change 
in  the  frame  of  the  eibtblifhed  govemment~-but  in 
the  meafures  of  policy  which  have  been  for  fome  time 
purfued.     By  total  change  of  fyftem  is  certainly  not 
meant  fubverfiQn  or  demolition ;  for  the  defcent  of  the 
crown  to  the  fucceifor  of  his  Majefty  is  mentioned  im- 
mediately after.     The  writer  goes  on  to  fpeak  of  the 
bleiCngs  that  may  be  enjoyed  upon  the  acceiTion  of  the 
Prince  of  Wales  ;  and  thcFcfore  cannot  be  underflood 
to  allude  to  a  change  inconfiftent  with  the  full  vigour  of 
the  monarchical  part  of  the  conftitution.  Now  I  do  not 
know  that  merely  faying,  there  would  be  bleflings  from 
a  change  of  fyftem,  without  reference  to  the  period  at 
which  they  may  be  expeftcid,  is  exprefling  a  wifli  or  a 
feniiment  that  may  not  be  innocently  expreffed  in  re- 
viewing the  political  condition  of  the  country.     The 
information  treats  this  as  a  libel  on  the  perfoii  of  his 
Majefty,  and  his  perfonal  adminiftration  of  the  govern- 
ment of  the  country.     But  there  may  be  error  in  the 
prefent  f)ftem,  without  any  vicious  motives,  and  with 
the  greateft  virtues,  on  the  part  of  the  reigning  Sove- 
reign. He  m;^y  be  mifled  by  (he  minifters  he  employs, 
and  a  change  of  fyftem  may  be  defirable  from  their 
faults.     He  may  himfelf,  notwithllanding  the  utmoft 
folicitude  for  the  happinefs  of  his  people,  take  an  erro- 
neous view  of  fome  great  queftion  of  policy,  either  fo- 
reign or  domeflic.     I  know  but  of  onb  Being  to 
whom  error  may  not  be  imputed.   If  a  perfon  who  ad- 
mits the  wifJom  and  the  virtues  of  his  Majefty,  laments 
that  in  the  excrcife  of  thefe  he  has  taken  an  unfortu- 
nate 
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natc  and  erroneous  view  of  the  interefts  of  his  domi-  *8'^' 
nions,  I  am  not  prepared  to  fay  that  this  tends  to  de-  ^^^ 
^de  his  Majefty  or  to  alienate  the  affe£bions  of  his  v. 

fubje^ls.     I  am  not  prepared  to  fay  that  this  is  libel-    ,„^p"n^ 
lous.    But  it  mud  be  with  perfect  decency  and  rd|)e&, 
and  without  any  imputation  of  bad  motives.     Ge  one  ' 
fiep  farther,  and  fay  or  infmuate,  that  his  Majefty  afts 
from  any  partial  or  corrupt  view,  or  with  an  intention 
to  favour  or  opprcfs  any  individual  or  clafs  of  men, 
and    it  would   become    moft  libellous.     However, 
merely   to    reprefent  that    an  erroneous  fyftem    of 
Government  obtains  under  his  Majefty 's  reign  I  am 
not  prepared  to   fay  exceeds  the  freedom  of  difcuf- 
fion   on  political  fubjeds  which    the  law  permits. 
— ^Then  comes  the  next  fentence  :   "  Of  all  monarchs 
indeed,  fmce  the  Revolution,  the  fucceflbr  of  George 
the  Third  will  have  the  fineft  opportunity  of  becoming 
nobly  popular."     This  is  more  equivocal ;  and  it  will 
be  for  you,  gentlemen  of  the  Jury,  to   determine 
what  is  the  fair  import  of  the  words  employed.     For- 
merly it  was  the  pradlice  to  fay,  that  words  were  to  be 
taken  in  the  more  lenient  fenfe ;   but  that  doftrine  is 
now  exploded  ;  they  are  not  to  be  taken  in  the  more 
lenient  or  more  fevere  fenfe  ;  but  in  the  fenfe  which 
fairly  belongs  to  them,  and  which  they  were  intended 
to  convey.    Now,  do  thefe  words  mean  that  his  Ma- 
jefty is  aftuated  by  improper  motives,  or  that  his  fuc- 
cefTor  may  render  himfelf  nobly  popular  by  taking  a 
more  lively  intereft  in  the  welfare  of  his  fubjefts  ? 
Such  fentiments,  as  it  would  be  moft  mifchievous,  fo 
it  would  be  moft  criminal  to  propagate.     But  if  the 
paffage  only  means  that  his  Majefty,  during  his  reign, 

or 
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iBio.    ^    or  any  length  of  time,  may  have  taken  an  impeiieft 
riew  of  the  interefts  of  the  country,  ekber  refpe&mg 
our  foreign  felations,  or  the  fyftem  of  our  internal 
p""     policy^ — if  it  imputes  nothing  but  honeft  error,  without 
moral  blame,  I  am  not  prepared  to  fay  that  it  is  a  libel. 
The  extraft,  read  at  the  requeft  of  the  defendants, 
does  feem  to  me  too  remote  in  point  of  fituation  in 
the  newfpaper,  to  have  any  material  bearing  on  the 
paragraph  in  queflion.     If  it  had  formed  a  part  of 
the  fame  difcuf&on,   it  mu(i   certainly  have   tended 
(trongly  to  (hew  the  innocence  of  the  whole.    It  fpeaka 
of  that  which  every  body  in  his  Majefty's  dominions 
knows,  his  Majefty's  folicitude  for  the  happinefs  of 
his  people^  and  it  exprefies  a  refpedful  regard  for  his 
paternal  virtues.     What  connexion  it  has  with  the 
pafiage  fet  out  in  the  information,  it  is  for  you  to  de- 
termine.    Taking  that  paflfage  fubftantively  and  by  it- 
felf>  it  is  a  matter,  I  think,  fomewhat  doubtful,  whe- 
ther the  writer  meant  to  calumniate  the  perfon  and 
charafter  of  our  auguft  Sovereign.     If  you  are  fatis. 
fied  that  this  was  his  intention  by  the  application  of 
your  underftandings  honeft ly  and  fairly  to  the  words 
complained  of,  and  you  think  they  cannot  properly 
be  interpreted  by  the   extradt  which  has  been  read 
from  the  fame  paper,  you  will  find  tlie  defendants  ^w///y. 
But  if,   looking  at  the  obnoxious  paragraph  by  itfelf, 
you  are  perfuaded  that  it  betrays  no  fuch  intention  ; 
or  if,  feeling  yourfelves  warranted  to  import  into  your 
confideration  of  it  a  paflage  conncfted  with  the  fubjeft, 
though  confiderably  diftant  in  place  and  disjoined  by 
ether  matter,you  infer  from  thatconnexion  that  this  was 
written  without  any  purpofe  to  calunmiate  the  perfonal 
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government  of  his  Majefty,  and  render  it  odious  to  his   ^lo. 

people,  you  vi\X\  find  the  defendants  ru^  gtiihy.  The 
queilion  of  intention  is  for  your  conlideratioii.  You  _  v. 
will  not  diftort  the  words,  but  give  them  their  aipplica- 
tion  and  meaning  as  they  imprefs  your  minds.  What 
appears  to  me  moft  material  is  the  (ubftantive  pata« 
graph  itfelf ;  and  if  you  confider  it  as  meant  to  rep^- 
icnt  that  the  reign  of  his  Majefty  is  the  only  thing  in- 
terpofed  between  the  fubjeds  of  this  country  and  the 
pofleffion  of  great  bkflings,  which  are  likely  to  be  en- 
joyed in  the  reign  of  his  fucceflbr,  and  thus  to  render 
his  Majefty's  adminiftration  of  his  government  odious^ 
it  is  a  calumnious  paragraph,  aod  to  be  dealt  with  as 
a  libel.  If,  on  the  contrary,  you  do  not  fee  that  it 
means  diftindlly  according  to  your  reafoning,  to  im- 
pute any  purpofed  mal-adminiftration  to  his  Majefty, 
or  thofe  acting  under  him,  but  may  be  fairly  conftrued 
as  an  expreffion  of  regret  that  an  erroneous  view  has 
been  taken  of  public  affairs,  I  am  not  prepared  to  fay 

that  it  is  a  libel.  There  have  been  errors  in  the  ad- 
miniftration of  the  moft  enlightened  men.  I  will  take 
the  inftance  of  a  man,  who  for  a  time  adminiftered  the 
concerns  of  this  country  with  great  ability,  although 
he  gained  his  elevation  with  great  crime — I  mean 
Oliver  Cromwell.  We  are  at  this  moment  fuf- 
fering  from  a  moft-  erroneous  principle  of  his  govern- 
ment in  turning  the  balance  of  ppwer  againft  the 
Spanifh  monarchy  in  favour  of  the  Houfe  of  Bourbon. 
He  thereby  laid  the  foundation  of  that  afcendency 
which,  unfortunately  for  all  mankind,  France  has 
fmce  obtained  in  the  affairs  of  Europe.  The  greateft 
monarchs  who  have  ever  reigned — monarchs  who 
V  hav« 
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1 8 10.  hayc  felt  the  moft  anxious  folicitude  for  the  welfiffc  of 
their  country^  and  who  have  in  fome  refpefls  been  the 
authbrs  of  the  high^fl:  blefTings  to  their  fubjeQs,  have 
erred.  But  could  a  fimple  expreifion  of  regret  for 
any  error  they  had  committed,  or  an  earned  wifh  to 
fee  that  error  correfted,  be  confidered  as  difparaging 
them,  or  tending  to    endanger  their  government? 

—Gentlemen,  with  thefe  direftions  the  whole  fubjefi 
IS  for  your  confideration.  Apply  your  minds  can- 
didly and  uprightly  to  the  meaning  of  the  paiTage  in 
queftion ;  diftort  no  part  of  it  for  one  purpofe  or  an- 
other ;  and  let  your  verdift  be  the  refult  of  your  fair 
and  deliberate  judgment. 

Verdia  not  gullij. 

The  Attorney-General^  Garrowy  Abbott^  and  Rich* 
Mrdfon  for  the  Crown. 


ADJOURNED 
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Skrine  v.  Elmore. 

I 

A  CnON  on  the  warranty  of  a  horfe. 

To  prove  the  warranty,  the  plaintiff  gave  in  evi- 
dence a  written  inftniment  figned  by  the  defendant, 
which  had  a  receipt  flamp,  and  contained  a  receipt  for 
the  price  of  the  horfe,  with  the  words  fubjoined, 
**  warranted found.*^ 


Monday^ 
Feb.  x(. 

A  receipt  for  tlw 
piice  of  a  horfe 
containing  a 
warranty  of 
fot^ndneff  maf 
be  read  in  evi- 
dence ro  provt 
the  warrantjTi 
without  an 
agreemeac 
ftanip. 


The  defendant's  counfel  objefted,  that  it  could  not 
be  I'ead  in  evidence  for  the  purpofe  of  proving  the 
warranty,  without  an  agreement  (lamp, 

Dampier  of  counfel  for  the  plaintiff  faid,  Mr.  Jultice 
Lawrencje  had  ruled  that  fuch  a  receipt  might  be  re- 
ceived in  evidence  to  prove  the  warranty,  as  well  as 
the  payment  of  the  price  of  the  horfe,  if  it  had  a  re- 
ceipt (lamp  merely  ;  as  tlie  warranty  came  within  the 
exception  in  the  4th  fe^on  of  23  Geo.  3.  c.  58,  bo- 
ing  an  agreement  *'  relating  to  the  fale  of  goods,  wares, 
and  merchandizes."  (a) 


{a)  Brown  v.  Frye,  Deyon  Sum.  AfT.  1809. 
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iSio. 

Skrine 

Elmorx. 


Lord  Ellekborough  aifented  to  this  doArine 
when  the  receipt  was  found  to  have  both  a  receipt 
ftamp  and  an  agreement  (lamp. 

Garrow  and  Dampier  for  the  plaintiff* 
Park  for  the  defendant. 

[Attomieti  S*ndt  and  F/V/Jrr.] 


So  a  written  agreement  by  a 
broker  who  buys  goods  for  his 
principal  to  indemnify  him  for 
any  lo^  ariiiog  on  the  reiale, 
Beed  not  be  ftamped.  Curry  v, 
Edmifon,  3  T.  R.  524.  But 
an  agreement  for  goods  to  be 


made,  or  the  produce  of  land 
to  be  grrown,  does  not  come 
within  the  exemptioti.  Buxtoo 
V.  Bedall,  3  Eaft  303.  Wad- 
dingtpOT.  BriflojEVj  aBof.&Ful 


Moncby. 
Feb.  26. 

An  aA  ion  can- 
not be  main- 
tained on  a 
Wag'cr  on  a  point 
of  law  in  whicti 
tbe  parlies  have 
ao  iaurcft» 


Henkin  V.  Gerss. 

'TPHIS  was  an   aftion    of   aflumpfit  on   a  wager, 
"  whether  a  perfon  may  be  lawfully  held  to  bail 
on  a  fpecial  original  for  a  debt  under  40I/* 

The  pleadings  being  opened,— 

Lord  Ellenborough  requeljed  to  fee  the  record, 
and  having  perufed  it,  he  threw  it  down  with  much 
difpleafure,  faying,— I  certainly  will  not  try  this  caufe. 
Let  either  party  apply  to  the  Court  next  term  if  any 
one  thinks  that  it  is  a  caufe  fit  to  be  tried.    I  fit  here 

^ 

to 
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to  decide  points  of  law  that  arife  incidentally  before  ^  ^  lo- 
me,  and  the  decifion  of  which  is  neceffary  for  the  pur- 
pofes  of  juftice ;  not  to  ftate  my  opinion  upon  any 
queftion  fubmitted  to  me  from  idle  curiofity.  I  have  no 
difficulty  in  faying,  that  an  adion  will  not  lie  on  a  wager 
on  a  point  of  law  in  which  the  parties  have  no  intereil« 
If  any  legal  quedion  could  be  raifed  in  this  manner  for 
judicial  determination,  the  inconvenience  would  be  into- 
lerable ;  and  I  confider  the  attempt  extremely  indecent. 


In  the  enfuing  Term,  Park  on  behalf  of  the  plaintiff 
fubmitted  to  the  Court,  that  as  the  bet  was  not  im- 
moral, the  adion  was  maintainable,  and  the  cau& 
ought  to  be  tried. — ^But 

The  Judges  all  agreed  that  the  parties  having  no 
intercft  in  the  point  of  law,  the  aftion  could  not  be 
maintained,  and  that  the  trial  had  been  properly  (top- 
ped.— They  refufed,  however,  to  grant  a  rule  for 
judgment  as  in  cafe  of  a  nonfuit,  as  there  had  been 
no  default  on  the  part  of  the  plaintiff  in  not  proceed- 
ing to  trial. 

* 
Park  and  Puller  for  the  plaintiff. 

Garrow  for  the  defendant. 


•**» 


So  a  caufe  coming  on  to  be  **  and  eleven  a  nick  to  feven," 

tried  before   Lord  Loughbo-  his  lordfhip  ordered  it  to  be 

ROUGH9  in  whicli  tlie  pluintiff  ilruck  out  of  the  paper,  and 

declared  on  a  wager,  "  whether  the  Court  of  C.  P.  aftervrarda 

•*  there  are  more  ways  than  fix  refufed    leave    to    reftore     it. 

**  of  nicking  ftvcn  on  the  dice.  Brown  v,  Leefon^  2  H^  Bl.  43. 
^  allowing  feven  to  be  the  main, 

Vol.  II.                     E  c                   Adlington 
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Maich  I. 

Where  an  ad  ion 
is  brought  to 
iteover  the  ba- 
lance of  an  ac- 
count, a  pattieu« 
)ar  of  the  plain* 
tiff's  demand 
delivered  under 
a  judge's  order 
ought  rof  ivc 
fhe  defendant 
credit  for  pay- 
snentt  admitted 
to  h^e  been 
made  by  him, 
and  to  ft  ate  th« 
ttzQ  Cum  which 
the  plaintiff  goet 
for.— 

If  an  attorney 
delivers  a  par- 
ticular contain- 
ing only  the 
debtor  fide  of 
tbt  accounti  he 
snay  be  made  to 
pay  the  cofts 
lubfcqurntly 
ineurred  in  the 
adiwn. 


Adlikgton  V.  Appleton. 

r  /^^  ^^  2^^' 

TPHIS  was  an  a£Uon  for  work  and  labour,  to  recover 
a  Aim  of  about  loL,  being  the  balance  of  an  ac^ 
count  of  long  (landing  between  the  parties. 

Under  a  Judge's  order,  the  plaintiff  had  delivered  a 
particular  of  his  demand,  which  contained  an  account 
for  bufineft  done  to  the  amount  of  200I.  but  gave  the 
defendant  no  credit  for  payments  now  admittedto  have 
been  made. 

Lord  ELLENBOROiuoH.— This  particular  is  a  con- 
tempt of  the  authority  of  the  Court*  The  plaintiff  was 
bound  to  ftate  the  precife  fum  he  fought  to  recover, 
and  for  this  purpofe  to  have  given  the  defendant  credit 
for  all  payments  made  on  account.  Such  a  particular 
miflead$  the  defendant,  inftead  of  giving  him  the  in- 
formation to  which  he  was  entitled.  Had  he  known 
that  a  balance  of  lol.  was  all  the  plaintiff  went  for, 
he  migh^  very  probably  have  paid  that  fum  into  Court. 
It  is  moft  unjuft  that  under  thefe  circumftances  the 
defendant  ftiould  be  burthened  with  the  cofts  of  the 
adion.  I  think  it  right  that  the  plaintiff  fhould  take 
a  verdift  for  his  balance,  without  cofts.  If  this  is 
not  agreed  to^  I  will  dired  an  application  to  be  made 

ler 
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.to  the  Court,  who  will moft  likely  order  the  plaihtiflrs        tSio. 
attormey  to  pay  the  cofts  on  both  fides.  ^lingtok 


V. 


The  propofal  was  accepted.  Appletox. 

Adolphus  for  the  plaintiff. 

Fark  for  the  defendant* 


•J— -ammmm 


Green  and  others,  Aflignecs,  &c.  v.  Jones.  Saturday, 

March  3. 

TN  this  cafe,  notice  had  been  given  under  49  Geo.  3.  in  an  aaion  i>f 

c.  lai.   §10.  that  the  defendant  meant  to  difpute  banknl^^f^nc 
the  aa  of  bankruptcy.  StJor  i^Zr' 

competent  w:t- 
neli  to  fuppoir     ^ 

To  prove  this,  a  witnefs  was  called,  who  appeared  ihecommiiTion. 

,  .  ...  ,.  1  .       r  ir  aUhuugh  he  inif 

to  be  the  petitioning  creditor  himielf.  .*  be  caii«ci  un  li « 

*  other  fide  to 

prove  it  invalid* 

Garrow  for  the  defendant  objected  to  his  compe- 
tency. 

Toppings  contra^  contended  that  the  petitioning  ere*- 
ditor  was  not  difqualified  to  give  evidence  in  fupport 
of  the  commiffion,  as  it  is  nofneceffarily  the  intereft  of 
a  creditor  that  the  debtor,  though  infolvent,  (hould  be 
made  a  bankrupt  {a)j  and  as  the  witnefs  had  no  more 
intereft  in  this  aftion  than  any  other  creditor.  X<  Am/^,^J/.  //%, 


(ti)  Williams  v.  Stevens,  ante  300. 

£  e  a  Lord 
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Grben 

and  others 

V. 
JONM. 
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Lord  Ellenborough. — I  am  of  opinion  that  thi 
witnefs  is  incompetent.  I  remember  a  cafe  in  which 
I  was  myfelf  counfel,  and  in  which  the  petitioning 
creditor  was  called  to  upfet  the  commiflion.  I  ob- 
jefted  to  his  competency,  on  the  fcore  that  he  had  a 
ftrong  intereft  to  fupport  it ;  that  he  was  to  be  con- 
(idered  in  fome  fenfe  as  a  party  to  the  caufe,  and  that 
to  examine  him  on  the  other  fide  was  holding  out  a 
lure  to  his  confcience.  However,  the  Judge  at  Nifi 
Prius  held  that  he  was  a  competent  witnefs  ;  and  Lord 
Chancellor  Thur LOW,  by  whom  the  iffue  had  been  di- 
rected, afterwards  declared  himfelf  of  the  fame  opinion. 
But  1  conceive  that  the  petitioning  creditor  i§  not  a 
competent  witnefs  to  fhew  that  the  commiflion  was  re- 
gularly fued  out.  He  enters  into  a  bond  to  the 
Lord  Chancellor,  conditioned  to  eftablifh  the  fevend 
fefts  upon  which  the  validity  of  the  commiflion  de- 
pends, and  to  caufe  it  to  be  effe^ually  executed  (a)^ 
He  has,  therefore,  a  clear  and  duecl  intereil  in  the 
queflion  at  iffue. 


Plaintiff  nonfuited  (b). 

Topping,  Tatesj  and  Liitledale  for  the  plaindff. 
Garrow  and  Marryat  for  the  defendant. 


[Attornieii  JT/Z/jand  Lcur/r«.] 


{a)   2  Cocxhj's  B.  L.  3. 
(b)  Fids  49  G.  3.  c.  lii.   f  14. 


M^Ri^ 
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Merle  and  others  v.  John  Wells.  Saiurdar. 

Much  |. 

THIS  was  an  aftion  of  aflumpfit  on  the  guarantie  ^^:^^  ^r  ■ 

i*trii*  1  r  t^ir  written  Duaran« 

contained  m  the  toUowing  letter  from  the  deien-  tie,  a.  becomef 

dant  to  the  plaintiffs,  dated  9th  June  1807  :  .^"dtirc.'iX 

,  contraA  with 

c«  n^nflpmen  him,  no  lexcecd* 

*•  I  have  been  applied  to  by  my  brother  William  g"a7»ni|«  »•  »•» 

,      ,  :  r  extingu^lked  by 

**  Wells,  jeweller,  to  be  bouna  to  you  for  any  debts  one  dwUng  be- 

**  he  may  contraft,  net  to  exceed  one  hundred  pounds  trthlr  amolmt  j 

"  (with  you)  for  goods  neceffary  in  his  bufinefs  as  a  a" ^  debt"©/ *** 

^*  jeweller.     I  have  wrote  to  fay  by  this  declaration,  looi.  whkhc. 

^*  1  confider  myfelf  bound  to  you  for  any  debt  he  ow'etoB. 


•*  may  contract  for  his  bufinefs  as  a  jeweller  not  ex- 

**  ceeding  one  hundred  pounds  after  this  date. 

rSigned)         «  John  Wells." 

The  plaintiffs  continued  to  fupply  William  fVells 
with  goods  in  his  bufinefs  above  a  twelvemonth  after- 
wards to  a  confiderable  amount,  during  which  time 
they  leveral  times  balanced  accounts  with  him,  and 
he  paid  them  above  the  fum  of  locl.  The  queftion 
was,  whether  the  defendant's  guarantie  was  limited  to 
the  firft  hundre4  pounds  for  which  the  plaintiffs  gave 
credit  to  IPilliam  Wells^  or  extended  to  any  fum  of 
that  amount  which  he  fhould  thtreafter  owe  them 
for  goods  fupplied  to  him  in  the  bufinefs  of  a 
jeweller. 

Garrow  contended  for  the  former  interpretation- 
The  parties  evidently  contemplated  one  dealing  to  the 

£  e  3  amount 
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1809.        amount  of  lool.     If  not,  when  was  the  defendant's 

l^l^^^^^^   refponfibility  to.ceafe.     He  could  not  mean  to  bind, 

and  others     himfelf  and  his  executors  during  his  brother's  life. 

^  The  debt  had  been  fatisfied  for  which  the  defendant 

became  bound,  and  the   guarantie  was  extingui(hed 

before  the  goods  were  delivered  for  which  this  adlion 

was  brought. 

Lord  Ellenborough.  I  think  the  defendant  was 
anfwerable  for  any  debt  not  exceeding  iodI.  which 
JVHliam  Wells  might  from  time  to  time  contraft  with 
the  plaintiflfs  in  the  way  of  his  bufinefs.  The  gua- 
rantie is  not  confined  to  one  inftance,  but  applies  to 
debts  fucceffively  renewed, .  If  a  party  means  to  be 
Surety  only  for  a  fingle  dealing,  he  fhould  take  care 
to  fay  fo.  By  fuch  an  inftrument  as  this,  a  continuing 
furttifhip  is  created  to  the  fpecified  amount.  There 
fnuft  therefore  be  a 

Verdi£l  for  the  plaintiffs  for  looI. 
Park  and  Marryat  for  the  plaintiffs. 

Catrrow  and  Comyn  for  the  defendant. 

[Attoniies,  Lamt  and  KdrKinJi-^ 


rFuU  Mafon  v.  Pritchard,  pofi» 


BUTL£R 
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Butler  v.  Heane.  Wdiy, 

March  3. 


THIS  was  an  aftion  arainft  a  common  carrier  for  ^? »» notuiffi. 
o  ^  cient  notice  Co 

the  lofs  of  a  trunk  delivered  to  him  for  the  pur*^  i>n"t  »»>«  «>in- 
pofe  of  being  carried  from  Cheltenham  to  London.  fponfibiiityof  % 

c-irrier,  fur  hiim 

Defence,  that  tlje  trunk  was  above  the  value  of  cl.   the  door  of  hi« 
and  had  not  been  entered  or  paid  for  as  fuch,  accord-  goodMr^'re- 
ing  to  a  nonce  for  this  purpofe*  "^^j**  ""£1?*^*" 

^  blazoning  the 

It  appeared  that  the  defendant  is  owner  of  a  wag-  jf/c^vcylocet, 
gon  which  travels  from  Gloucejler  to  London^  through   and  Hating  10 

>ru    4.1  M.  y  m  '       r         t  %     fmall  charadert 

Vbeltenham.     At  the  waggon  offices  in  London  and   at  the  bo: tom  of 
Gloucejler  J  there  is  a  board  with  large  letters  painted  to/bVan^rwili 
upon  it,  eivine  the  ufual  notice.     But  at  Cheltenham  "^^^  for  good* 

\  1  1  f/i       1  •  •  above  the  value 

the  only  mode  taken  to  publilh  this  notice  was  by  of  5 1.  unur*  en- 
nailing  upon  the  office  door  a  hand-bill,  ftating  in   pYid  f!I  acLj«il 
large   print  the  many  advantages  belonging  to   the   *"*'^" 
waggon,  and  in  a  very  fmall  charafter  at  the  bottom, 
that  the  owner  would  not  be  anfwerable  for  goods 
above  the^alue  of  ^1.,  unlefs  entered  as  fuch,  and  paid 
for  accordingly. 

Lord  Ellenborough.— -This  is  not  enough  to 
limit  the  defendant's  common  law  liability.  We 
have  not  fufficient  evidence  of  any  fpecial  contra£t. 
The  jury  ought  to  believe  that  at  the  time  when  the 
trunk  was  delivered  at  the  waggon  office  at  Cheltenham^ 
the  plaintiff  or  his  agent  there  law,  or  had  ample  means 
pf  feeing,  the  terms  on  which  the  defendant  carries 

£  e  4  on 
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on  his  bufinefs.  How  can  this  be  inferred  from  the 
hand  bill  nailed  on  the  door,  which  called  the  attention 
to  every  thing  that  was  attraftive,  and  concealed  what 
was  calculated  to  repel  cuftomers  ?  If  a  common  car- 
rier is  to  be  allowed  to  limit  his  refponfibility,  he  muft 
take  care  that  every  one  who  deals  with  him  is  fully 
informed  of  the  limits  to  which  he  confines  it. 

Verdia  fot-  the  plaintiff. 

Garrow  and  Marry  at  for  the  plaintiff. 

Park  for  the  defendant. 

[Attorniei  Sudltw  and  Orrti^ 


tmmmmmmtmm^ 


Vide  Cobden  ▼•  Boltoni  anti  loS, 


Tuefdajr, 
M<irch  6. 

If  goodi  atr  de- 
livered gcncricil- 
]f  of  the  lurt  4ii- 
dtrcd,  the  price 
Cauno^be  reco- 
vtrcd  b.ick.  in 
an  adiun  for 
money  had  and 
received  .$  upon 
ft  faiiare  of  c  n- 
iidiraiioO)  huw« 
ever  bad     eir 
quality  may  be, 
and  a.  hough     ^ 
they  are  quite 
until  tor  ufe. 


FORTUNB   V.  LiNGHAM. 

A  SSUMPSIT  on  a  warranty,  that  goods  fold  were 
equal  to  fample,  with  a  count  for  money  had  and 

received. 

The  goods  confided  of  ftock  fifli ;  and  feveral  wit- 
nefles  iwore  that  they  were  worm-eaten,  putrid,  and 
wholly  unfit  for  human  ufe ;  but  no  fufficient  evi- 
dence could  be  adduced  of  the  warranty. 

Psrh 
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Park  for  the  plaintiff  contended,  that  he  might 
recover  back  the  price,  as  money  had  and  received, 
the  coniideration  having  entirely  failed. 

Lord  Ellenborough. — If,  inftead  of  flock  fifh, 
the  defendant  had  deliyered  to  the  plaintiff  a  quantity 
of  faw-duR,  the  price  might  be  recovered  back  in  the 
inanner  propofed.  But  flock  fifh  were  delivered, 
though  feemingly  in  very  bad  condition ;  and  you 
cannot  be  permitted  to  07  whether  they  were  of  a 
good  or  bad  quality,  whether  they  were  fit  or  unfit 
for  ufe,  in  an  action  for  money  had  and  received.  For 
this  purpofe  a  fpecial  count  was  indifpenfible. 

Plaintiff  nonfuited. 

Park  and  Puller  for  the  plaintiff, 

Garrow  for  the  defendant* 

f  Attomict,  fFlftter  and  DomtJ 
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FORTUNB 
LlNOHAAI, 


Fide  Power  y.  Wells,  Cowp.  818. 
^3.    Towers  V.  Barrett,  i  T.  R.  133, 


Weft«n  ▼.  Downs,  Doug. 


Williamson  and  another  v^  Bennett  and 

MITCHELL; 


Tuefdavy 
March '6. 


DECLARATION  againft  the  defendants  as  makers  A"  '°*™"''  ^ 


of  a  promiffory  note  for  200  !• 


the  iccci^t  uf 
d.  ftft  fi  r  the 
payt'.t  nt  of 

montj  and  promifing  to  repay  the  moMjf  ii  a  fptciil  agrccBCBt  and  not  a  pttmiiTory  Mte* 

The 
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i3io.  The  inftrument  produced  was  in  following  form, 

TT*^  with  a  promiffory  note  ftamp  ; 


SON 


and  auothcr        '^  Borrowed  and  received  of  J.  and  J.  Williamfon 

Ben^nett     "  0^^  plaintiffs)  the  fum  of  200I.  in  three  drafts  by 

and         ^^  W.  and  B.  Williamfon,  dated  as  under,  payable  to 

Mitchell,    ic  uj  w.  Bennett  and  S.  Mitchell  on  J.  and  J.  Wil- 

/'  liamfon,  which  we  promife  lo  pay  unto  the  faid  J. 

*^  and  J.  Williamfon  with  intereft.     As  witnefs  this 

*'  26th  day  of  Augufl  1802. 


u 


Augufl:  26tb,  I  draft  at  2  months  jC'I^o 

I  do.  ■  30 

■  ■ ' — •—    1  do.  ■  50 


;^.2O0 

W.  Bennett. 
S.  Mitchell." 

Garrow  objefted  that  this  was  an  agreement,  not  a 
promiffory  note,  and  that  it  could  not  be  received  in 
evidence  without  an  agreement  fl:amp. 

Park^  contra^  infifled  that  it  was  merely  a  promiffory 
note,  expreffing  the  confideration  for  which  it  was 
given,  viz.  money  advanced  by  the  plaintiff.  The 
firft  part  of  it  concerning  the  drafts,  amounts  to  no 
ipore  than  the  common  expreflion,  "  value  receivfdy" 
which  ufually  comes  at  the  end  of  a  promiffory  note. 
This  is  a  promiffory  note  either  payable  on  demand 
from  the  datp  of  it,  or  after  the  drafts  on  the  plaintiflfe 
were  due,  and  the  declaration  contai^s  counts  in 
t)oth  ways. 
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Lord  Ellenborough.  I  think  that  this  is  a  fpe- 
cial  agreement,  and  not  a  promiffory  note.  There 
can  be  no  dou^  that  the  money  was  not  payable  im- 
mediately, and  that  it  was  not  to  be  paid  at  all,  unlefs 
the  drafts  were  honoured.  The  tranfa£tion  on  the 
face  of  the  inftrument  is  evidently  this :  the  phuntifls 
were  to  advance  money  to  the  defendants,  for  which 
this  was  to  be  a  fecurity,  binding  on  the  defendants  after 
the  money  had  been  received.  The  defendants  do  not 
abfolutely  promife  to  pay  200I.,  but  the  aool.  they 
were  about  to  borrow.  All  the  ambiguity  would  be 
removed  by  reading  "  which  we  promife  to  fayj** 
^*  which  we  promife  to  repay.**  I  cannot  admit  the 
inftrument  as  a  promiffory  note. 
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William- 
son 
and  another 

Beknett 

and 
Mitchell. 


PlaintiflF  nonfuited. 


Park  J  Marryat^  and  Barrow  for  the  plaintiffs. 


Garrow  and  Liitkdale  for  the  defendants. 


[Attornics,  Kea* fey  zn^  Batty e.^ 


Vide  Leeds  v.  Lancafhire,  ante  20^. 


De  Metton 
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Friduy, 
March  9. 

A  Frrnchman 
domiciled  at 

hiflfn  c«n(igns 
a  cargo  whicb  ia 
hif  property  to 
IfoHtety  under 
the  name  of  a  . 
native  Porta- 
gueze,  who  a£ts 
as  *  neutrmlixir:* 
The  (hip  being 
taken  and 
brought  into  an 
£ngli(h  port,  the 
cargo  is  libelled 
in  the  court  cf 
Admiralty:  The 
J*oituguczc,wirh 
theprivi'^  of  the 
Frenchman^ 
ciainis  it,  and  it 
is  dcciesd  to  be  , 
delivered  up  to 
him  as  neutral 
propfity. — 
Heldy  th-J  an 
aAio<)  at  law 
Cou  d  not  ;«rter- 
T^atds  hr  main- 
tamf-n  \>y  the 
Frf'C  m..n 
ag    nft  ti.e  Por- 
tiigu-z'-  to  reco- 
vir  U.r  piccc€C9 
ut  M^c  ea.go. 


■  _ 

De  Metton  and  another  v.  De  Mellon* 

Tl/f  ONET  had  and  received, 

De  Metton  was  born  in  France,  and  the  other 
plaintiff  in  Switzerland.  They  had  carried  on  trade 
for  fome  time  in  partnerfliip  at  Li/bony  znd  were  do- 
inicilcd  there.  During  the  prefent  war  they  configned 
a  cargo  by  a  Portuguefe  fhip  called  the  Felicidad  from 
Lijbon  to  Nantes.  This  was  their  property  ;  but  the 
papers  refpefting  it  were  made  out  in  the  name  of 
De  Mellon^  the  defendant,  a  native  Portuguefe  fubje^, 
who  a6led  upon  the  occafion  as  "  Ncutralizer.** — The 
Felicidad  was  captured  by  an  Englilh  cruizer,  and  her 
cargo  libelled  in  the  High  Court  of  Admiralty.  A 
claim  was  then  put  in  by  the  agent  of  De  Mellon  with 
the  privity  of  the  plaintiffs,  and  the  cargo  was  ordered 
to  be  reftored  to  him  as  Portuguefe  property.  It  was 
for  the  proceeds  of  this  cargo,  which  the  defendant  had 
acknowledged  he  had  received,  that  the  prefent  aftion 
was  brought. 

The  Attorney  General  contended,  that  the  plaintiffs 
had  a  clear  right  to  recover,  as  the  money  was  un- 
doubtedly theirs,  and  there  was  nothing  illegal  in  the 
tranfaftion  to  prevent  them  from  afferting  their  rights 
in  an  Englilh  Court  of  juflice.  The  voyage  from 
Lijbon  to  Nantes  was  fandioned  by  the  law  of  na- 
tions. The  plaintiffs,  being  domiciled  in  Portugal,  had 

5  *  nght 


DsMiuovt. 
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a  fight  to  trade  to  any  part  of  France.  The  adventure  iSia  ^ 
might  have  been  carried  on  in  their  own  names,  and  iT^T^^**^ 
-could  not  be  vitiated  by  the  fubiiitution  of  the  name  ^nd  anothtf 
of  a  nati\e  Portuguefe  fubjeft.  The  objeQ:  of  that  ^  ^^ 
mod  probably  was,  to  lull  fufpidon  and  to  prevent 
capture;  but  the  plaintiffs  had  only  to  guarfl  againft. 
groundlefs  fufpicion  and  unjuft  capture.  If  thefe  fads 
had  been  eilablifhed  in  the  Admiralty  Court,  there 
could  be  no  doubt  that  a  reftitution  would  have  been 
ordered  to  the  plaintiffs  direftly.  De  Mellon^  how- 
ever, was  only  their  agent,  and  was  liable  for  the 
amount  of  the  cargo  as  money  had  and  received  to 
their  ufe. 

Lord  Ellenborough.— What  would  have  been 
done  in  the  Court  of  Admiralty  on  proof  of  thefe  fads 
it  is  not  for  me  to  determine ;  but  thofe  who  have 
procured  an  adjudication  in  that  court  to  another  per- 
fon,  (hall  not  be  permitted  here  to  claim  the  fame  pro- 
perty as  belonging  to  themfelves*  De  Mellon^  a  na* 
tive  Portuguefe  merchant,  being  fet  up  as  the  real 
owner  of  the  cargo  of  the  Felicidad,  the  Court  of  Ad- 
miralty was  impofed  upon,  and  might  be  prevented 
from  thoroughly  inveftigating  the  curcumftances  of  the 
cafe.  Perhaps  upon  farther  inquiry  the  property 
xnight  have  turned  out  to  belong  neither  to  the  con* 
fignor  nor  the  "  neuiralizery*  but  to  the  confignec  at 
Nantes.  At  all  events,  parties  cannot  have  the  aflifl:. 
ance  of  our  courts  in  carrying  on  this  fyftem  of  de- 
ception, and  the  plaintiffs  cannot  maintain  an  adion 
at  law  for  that  which  they  have  folemnly  declared  to 
'be  the  property  of  the  defendant. 

The 
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1810.  The  plaindiFs  were  nonfuited,  and  the  Court  of  K.B. 

^*Tj  „T^    next  term  refufed  a  rule  to  (hew  caufe  why  the  turn* 
and  another    fuit  fliould  not  'be  fet  afide. 


Ds  MfiLJLON. 


The  Attorney  General^  Garrowy  and  Bofanqiat  for 
the  plaintiflfs. 

Park  and  Topping  for  the  defendant* 

[A^ttomieiy  Pearetf  and  K^jt  &  Frefijuld.'] 


Friday, 
March  9. 

A  bond  ofiiio 
demnity  given 
to  the  jrurteci  of 
apuHHc  unincor- 
pora:cd  infur- 
ance  rompdoyy 
condiiioned  for 
the  good  con- 
duct of  a  clerk 
while  in  the  fer- 
rice  of  the  fnid 
etHpaftjff  remains 
in  full  force  dur- 
ing the  period  the 
clerk,  continues 
to  ferve  the  com* 
panv,  although 
there  be  changes 
among  the  indi- 
vidual  members 
of  whom  the 
company  is 
compofed. 


Metcalfe  and  others  v.  Bruin. 

T^EBT  on  bond,  dated  i8th  June  1803,  in  the  penal 
fum  of  2,000 1.  with  the  following  condition : 


(C 


"  Whereas  T.  H.  Wilkinfon  is  chofen  and  admitted 
into  the  fervice  of  the  Globe  Infurance  Company^ 
**  the  condition  of  this  obligation  is  fuch,  that  if  the 
"  faid  T.  H.  Wilkinfon  do  and  (hall,  from  time  to 
^*  time,  and  at  all  times  hereafter,  during  his  continu* 
ance  in  the  faid  fervice  of  the  faid  company,  faith- 
fully, honeftly,  diligently,  and  carefully  execute, 
"  perform,  and  difcharge  the  faid  fervice,  and  all  and 
"  every  other  fervices  of  the  faid  company,  wherein 
**  he  is,  fhall,  or  may  be  employed,  or  whereunto  he 
^^  is,  fhall,  or  may  be  called,  ^nd  (hall,  fo  foon  as  he 
*'  fhall  be  thereunto  required,  give  and  deliver  in 
'^  writing  a  jufl  and  true  account  of  all  monies,  notes, 

"  bills^ 


(c 


(C 
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**  bills,  &c.  which  in  the  faid  fervice  (hall  come  to  the 
**  hands  of  the  faid  T.  H.  Wilkinfon,  or  which  he  fhall 
**  be  entrufted  with  by  or  on  account  of  the  faid  com- 
*^  pany,  and  alfo  make  good,  anfwer  for,  and  pay  the 
*'  monies  due  on  the  balance  of  fuch  account  to  the 
**  faid  company,  or  fuch  perfons  as  the  faid  company, 
**  or  the  court  of  direftors  thereof  for  the  time  being, 
•*  fhall  appoipt,  and  fhall  and  do,  moreover,  well  and 
^  fufficiently  fave  harmlefs  and  keep  indemnified  the 
**  faid  company,  and  the  directors  and  all  other  mem- 
**  bers  thereof,  from  and  againfl  all  loflfes,  &c.  for  or 
•*  by  reafon  of  any  matter,  &c.  done  or  omitted  to  be 
*^  done  by  the  faid  T.  H.  Wilkinfon  in  or  during  his 
**  faid  fervice  j  then  this  obligation  to  be  void,  &ccJ 


1810, 


Metcalfe 
and  otli(;rs 

B&UIH* 
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The  defendant  after  craving  oyer  pleaded;  ift, 
Non  eft  fadum :  adly,  Performance. 

The  replication  to  the  2d  plea  afligned  various 
breaches  of  the  condition  by  Wilkinfon  from  the  i  fl  of 
January  1804  ^^  the  commencement  of  the  fuit;-— 
which  were  denied  by  the  rejoinder. 


It  appeared  th^t  the  plaintiffs  were  five  of  the  truf- 
tees  of  The  Globe  Infurance  Company ;  that  this  com- 
pany is  unincorporated,  but  that  four  years  after  the 
date  of  the  bond  the  members  obtained  two  afts  of 
parliament  to  enable  them  to  fue  and  be  fucd  in  the 
name  of  their  treafurer ;  that  there  has  been  a  continual 
fluftuation  in  the  members  of  the  company ;  that  in  the 
years  1803,  4,  and  5,  many  old  members  went  out 

7  and 


4^4 


1 8  TO. 


Metcalfe 
and  others 

V, 
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and  new  ones  came  in ;  and  that  there  were  geneealty 
upwards  of  a  hundred  changes  in  the  courfe  of  a  year. 

The  Attorney  General  for  the  defendant  contended, 
that  as  foon  as  there  was  any  change  among  the  mem- 
bers of  the  company,  the  bond  was  at  an  end.  Hie 
Globe  Infurance  Company^  not  being  a  corporation,  is ' 
like  any  other  partnerfliip  or  mercantile  firm,  and  there 
b  no  point  of  law  better  eftablifhed  than  that  a  bond 
condiuoned  for  the  good  condu£l  of  a  clerk  to  any 
partnerihip,  ceafes  to  operate  the  moment  an  old 
member  goes  out  of  the  partnerfliip,  or  a  new  one 
come$  in.  The  nodon  that  the  fecurity  is  given  to 
the  hoiife  and  not  to  the  individuals  compofing  it, 
has  been  long  exploded.  The  defendant  might  have 
great  confidence  in  the  prudence  and  diligence  of 
fome  of  the  members  of  the  Globe  Infurance  Com- 
pany who  retired,  and  he  might  have  fuch  an  opinion 
of  the  negligence  and  folly  of  fome  who  bought  in, 
that  he  would  by  no  means  have  become  bound  for 
a  clerk  under  their  fuperintendance.  But  none  of 
the  breaches  were  proved.  By  the  words  ^^  /aid 
Company'^  in  the  condition,  muft  be  underftood,  the 
Company  in  exiflence  at  the  execution  of  the  bond ; 
and  that  Company  had  ceafed  to  exift,  and  another 
partnerfliip  was  formed,  before  any  of  the  money  had 
been  received  by  Wilkinfon  which  he  had  not  brought 
to  account. 


Lord  Ellenborough. — Where  a  bond  of  indem- 
nity is  given  for  the  conduft  of  a  clerk  in  a  banking 

houfe. 
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houfe,  or  any  common  partnerfhip,  the  law  is  clearly       J^^^_^'   ^ 
as  it  has  been  laid  down,  and  the  inftant  there  is  a    Metcalfe 
change  in  the  firm,  the  indemnity  is  at  an  end.     But     and  othcrt 
The  Globe  Infurance  Company  is  neceffarily  a  flux  body;       bru\m 
and  its   conflitution  muft  have  been  contemplated 
when  the  bond  was  given.     This,  like  other  con- 
trails, muft  be  conftrued  according  to  the  intention 
of  the  contrafting  parties.     I  think  the  obligor  muft 
be  taken  to  have  meant  The  Globe  Infurance  Company 
for  the  time  beings  and  I  am  therefore  of  opinion  that 
his  refponfibility  is  not  affefted  by  a  change  among  the 
members  of  which  it  is  compofed. 

The  plaintiflF  had  a  verdift,  and  the  enfuing  term 
the  Court  of  K.  B.  difcharged  a  rule  which  they  had 
granted  to  (hew  caufe  why  there  (hould  not  be  a  new 
trial. 

Garrow  and  Taddy  for  the  plaintiffs. 

The  Attorney  General,  Park,  fflgJey  and  Comyn  for 
the  defendant. 

[Auornies,  Kafi  and  Npy,] 


f^^  Arlington  ▼.  Merricke,  291  /i.  Myers  y.  Edge,  7  T.R. 

2Saund.4i2.  Wright  v.  Ruffel,  254.    Stranger.  Lee,  3  Eaft 

2Black.Rep.934.3Waf.532.  484.    Danct  T,  Gkdler,  1  New 

S.  C.  Barker  v.  Parker,  i  T.R.  Rep.  34. 
287.    Barclay  ▼.  Lucai,    U. 


Vol.  li. 
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1810.  The  Aitortuy  General  and  Wigley  for  the  plaintiff. 


Db  Ber- 

KALES 
FULLFR 

and  others. 


Garrow  for  the  defendants. 


Q.  Whether  iatereft  would 
be  allowed  in  an  a6lion  for  not 
giving  a  bill  of  exchange  in  pay- 
ment of  goods  fold,  from  the 
time  when  the  bill,  if  given, 
would  have  become  due? — Inte- 
reft  has  very  recently  been  given 
in  fuch  a  cafe  by  the  Couri  of 
Excbrquer  Cbambert  where  the 
pra6lice  feems  now  to  be  to  allow 
intereft  only  if  intereft  was  re- 
coverable below. 

Becker  and  another  v*  Jones 
[In  error) — Exchequer  Chamber 9 
Saturday  ^^dtb  May  y  1 8  la— The 
declaration    iUted,    that    the 
plaintiff  fold  and  delivered  to 
the  defendants  twenty  bales  of 
cotton,  for  the  price  of  709/. 
lyx.  6//.  to  be  paid  for  at  the 
expiration  of  four  months  from 
fuch  fale  and  delivery,  by  giving 
a  bill  of  exchange  to  the  plain- 
tiff, payable  two  months  after ' 
the  giving  thereof;  but  that  the 
defendants  had  not  given  a  bill, 
or  paid  for  the  goods.     There 
were  other  fpecial  counts  in  the 
declaratioa,  and  counts  for  goods 
fold  and  delivered.    After  judg- 
ment by  default,  and  a  writ  of 
enquiry  executed,  a  writ  of  error 
was  brought,  on  which  there 
was  judgment  for  the  defendant 
in  error  this  ternu 


LUtledale  now  moved,  that  it 
might  be  referred  to  the  Clerk 
of  the  Errors,  to  calculate  the 
amount  of  the  intereft  upon  the 
final  judgment  obtained  ini  this 
caufe,  from  the  time  of  the  £er- 
vice  of  the  allowance  of  the 
writ  of  error  until  the  affirmance 
of  the  faid  judgment  in  this 
court,  and  that  fuch  intereft 
might  be  added  to  the  danu^ges 
for  wliich  fuch  final  judgment 
was  entered  up. 

Camphellf  contra^  allowed, 
that  by  3  Hen.  7.  c.  10.  and 
19  Hen.  7.  c.  20.  the  court  had 
authority  to  give  intereft  by  way 
of  damages  on  the  affirmance  of 
a  judgment  in  every  cafe  ;  but 
Submitted  that  the  prance  of 
the  Exchequer  Chamber  wy^  wa^ 
to  give  intereft  only  in  cafet 
where  a  debt  was  recovered 
which  carried  intereft  of  itfelf. 
Though  they  once  had  alloweil 
intereft  in  an  a6Uon  of  tori, 
[Lord  Lonfdale  v,  LittUaie, 
2  H.  Bl,  267. )  and  in  an  adicm 
on  an  attorney's  bill,  [Shepherd 
V.  Mackrethy  2  H.  BL  284.) 
thefe  decifions  had  been  difap- 
proved  of;  and,  fubfequently, 
intereft  had  been  refufed  in  an 
a£lion  on  an  attorney's  bill 
( Walker  v.   Bailey,    2  Bo/.  GT 

(Pm/. 
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Pul.  219.)  where  the  court  faid, 
that  fimilar  applications  had 
been  frequently  made  and  re- 
jected ;  and  in  a  Hill  later  cafe, 
{Brtfiow  V,  IVaddingtofiy  2  New 
Rtp.  355.)  it  was  laid  down, 
that  interefi  fhould  not  be  al- 
lowed upon  afEnnance  of  a 
judgment  in  an  adtion  for  not 
performing  a  contrail.  In 
fuch  an  a&ioa  as*  the  pre- 
fenty  interefi  could  not  be 
allowed  by  the  jury.  The 
notion  that  a  liquidated  demand 
carries  interefi  has  been  fome 
time  exploded,  and  interefi  can 
only  be  given  on  debts  pay- 
able on  a  certain  day,  as  pro« 
mifory  notes  and  bills  of  ex- 
change, or  where  there  is  a  con- 
trail either  exprefs  or  implied 
to  pay  intereil.  This  is  no 
more  than  the  common  cafe  of 
gbods  fold  and  delivered. 

Sir  J.  Mansfield,  C.  J.-— 
You  allow  that  if  you  had  given 
the  bill  in  part  performance  of 
your  agreement,  you  mufl  have 
paid  interefi  pending  the  writ 
of  error.  Then,  are  you  to  be 
placed  in  a  better  fituation  by 
refu£ng  to  give  the  bill,  and  per- 
forming no  part  of  the  contra6l  ? 
This  would  be  moll  unjufl.  I 
am  of  opinion  that  interefi  ought 
to  be  allowed  in  the  fame  man- 
ner as  if  the  adlion  had  been 
brought  on  a  bill  accepted  in 
payment  of  the  goods. 

Thompson,  B. — According 
to  the  rule  you  contend  for,  we 


ought  to  allow  interefi  upon  the 
affirmance  of  the  judgment ;  as 
this^  I  conceive,  is  a  debt  which 
carries  interefi  of  itfelf,  and  in- 
terefi from  the  time  the  bill 
would  have  become  due,  ought 
to  have  been  given  on  the  exe- 
cution of  the  writ  of  inquiry. 

The  other  judges  affenting, 

Ruic  granted. 


i8io« 


DxBkr. 

NALKS 
V. 

Fuller 
and  otherik 


Since  the  lafl  cafe  was  fent  to    /2  /if/f/fs 
the  prefs,  the  court  of  K.  B.  has    y/*        i^ 
determined,  that  interefi  ought 
not  to  be  allowed  in  an  adlion 
for  goods  fold  and  delivered,  to 
be  paid  for  at  a  certain  day. 

Gordon  and  others  iv.  Swan 
and  other Sy  K.B.  30  May  1 8 1 0. 

Taddy  moved  for  a  rule  to 
fhew  caufe  why  the  inquifition 
executed  in  this  cafe  fhould  not 
be  fet  afide,  on  account  of  a  mif« 
diredlion  of  the  under-fheriff. 
The  a6lion  was  for  goods  fold 
by  the  following  contra£l : 

'*  London,  9  Sept.  1808. 

"  Sold  for  account   MefTrs* 
**  Gordon  &  Murphy — 
«  To  Swan,  Anderfon,  &  Co. 

«*  About  150  tons  Spanifh 
«  copper,  at  84 1.  per  ton,  to  be 
*^  received  in  14  days  ;  payable 
"  4Ujix  mohthi.'* 

The  prncipol  had  been  paid 
after  the  conunencement  of  the 
a6lion ;  and  the  queflion  was. 
Whether  interefi  ought  to  be 
allowed  from  the  expiration  oi 
the  fix  months  for  which  the 
credit  was  given?  Theunder- 
F  f  3  fheriff 
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De  Bbr-. 

NALES- 

Fuller 
aad  others. 


fheriff  dire  Aed  the  jury,  that  they 
could  not  give  intereft,  particu- 
larly as  the  plaintiff  had  not  de- 
clared, fpecially. — TaJJy  now 
contended  that  intereft  ought  to 
have  been  allowed,  as  the  money 
was  payable  on  a  certain  day. 
He  relied  on  Be  HaviUand  v. 
Bo*i^erbanly  i  Campb,  51.  where 
JLord  Ullexbo  ROUGH  is  repre- 
fented  to  have  faid  that  interefl 
(hould  be  allowed  "  where  there 
**  is  a  contraA  for  the  payment 
•*  of  money  on  a  certain  day,  as 
*\  on  bills  of  exchange^  promif- 
*f  fory  notes,  &c."  and  Mounts 
ford  V.  milesy  2  Bof.  isf  Pul  337. 
in  which  the  court  of  C.  P.  ex- 
prefsly  decided,  that  in  a  con- 
tradk  for  the  fale  of  goods,  if 
any  particular  time  be  limited 
for  payment  of  the  price,  the 
vendor  is  entitled  to  intereft  on 
the  price  from  that  time. — But 

Lord  Ellembo ROUGH  ob- 
ferved,  that  if  intereft  was  al- 
lowed in  this  cafe,  it  muft  bs 
showed  in  almoft  every  a£iion 
for  goods  fold  \  as  it  generally 
happens,  that  either  by  the  ufege 
of  trade  or  by  exprefs  ftipuktion 
between  the  parties,  credit  is 
^ven  for  a  fpecific  time ;  and 
that  what  he  faid  in  De  Havi!* 
landv.  Bowerbank  muft  betaken 
U)  refer  to  written  inftruments. 


fuch  as  promiffory  notes  aai 
bills  of  exchange,  which  are 
there  put  at  examplet.  There 
muft  be  fome  fixed  rule  upoi| 
the  fubjedy  although  occafional 
bardftiip  may  be  produced,  at 
it  is  impofllble  to  enter  into  the 
equitable  circumftancet  of  each 
particular  eafe. — His  lordihip 
expreffed  a  vriih  that  a  bill  oi 
exceptions  fhould  be  tendered, 
if  the  rule  by  which  he  had 
always  aded  was  confidered 
contrary  to  law,  and  if  it  could 
not  be  denied  to  be  law,  that 
thofe  who  disapproved  of  it 
fhould  apply  to  the  iegiflature. 

Le  Blanc,  J. -If  intereft 
were  allowed  here,  intereft  muft 
be  given  in  every  cafe  for  goods 
fold,  at  leaft  from  the  commence- 
ment of  the  adion  till  the  time 
of  figning  final  judgment. 

Bailkt  J. — ^The  fix  months 
credit  it  for  the  benefit  of  the 
purchafer«  and  meant,  that  he 
fliall  not  be  arrefted  or.  fued  till 
the  expiration  of  that  time ;  and 
in  MoufUford  v.  fVilks  the  coint 
of  C.  B.  did  not  decide  that  in- 
tereft ought  to  have  been  given^ 
but  merely  refufed  to  fet  afide 
the  verdi^  becaufe  intereft 
included  in  the  damages. 

Rule  refufed. 


Mack£k»i 
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Mackenzie  v.  Sheddlk.  Friday, 

May  4. 

'TpHIS  was  an  aSion  on  a  policy  of  Infurance  on  the  Policy  "at  and 
^    freight  of  the  American  (hip  Lexington.  ^TaiuftT^* 

Chjuem/e,  and 
f  .  Ill  l>ack  to  a  port 

The  pohcy  was  dated  29th  July  1808,  and  was  intheBritiih 
filled  up  as  follows,   the  iialicks  denoting  the  words  London}  from 
which  were  in  writing :  "  at  and  from  Sheernefs  in  m  rhWi|f '*°'' 
«  ballaji  to  Charente  and  back  to  a  port  in  the  Britijh  «  cw^j^J"* 
**  Channel  and  London^  upon  the  faid  fhip  znd  freight  Ji;",  chlnnd'^  d 
^*  at  and  from  the  date  hereof  and  fo  ihall  continue  i-ondon  ?  on 
**  and  endure  during  her  abode  there,  &c.  and  further.  thc^um''bf!redl 
«  until  the  faid  fhip  with  all  her  ordnance,  &c.  fhall  L^ft7J^^,t 
**  be  arrived  at  Char  ante  and  back  at  a  port  in  the  "!*^^*/^  '^oy^gc 
**  Channel  and  London.     At  and  after  the  rate  of  ten  P'  ^'J*  ^" 

*«         .  r     .    »  /       J  /       /•         •  fr«<g»  led  for  the 

••  guineas  per  centuin  on  freight  valued  at  ihefuni  tn-  voyage  in  quef. 

^^  fured  to  be  deemed  inter eji  on  the  outward  voyage^  pany^whcrcby'^ 

**  although  in  ballaJl,  to  pay  outfit ^feamen^s  wages ^  a/id  |!)^7"^°]^''''\ 

**  provifions^  l^fc.  for  the  voyageJ^  inhaihit,  a.id 

*  ^  ^  J  J    ^  thrre  the  freight- 

» tr  was  to  pro- 

The  declaration,  after  ftatincc  the  defendant's  fub-  '  'f'  ^*''"  ^'^^;^  * 

'  o  tull  cargo  of 

fcription  to  the  policy,  fet  out  a  charter-party,  dated  brandy.  0,1  the 

^         ^  ry»  -         r   [       T        '  amvalofthefhip 

1 1th  July  1 808,  between  the  captam  ot  the  Lexington    t  ch-^rmte  rhe 
and  one  Chrijiopher  Idle^  for  a  voyage   from  Shicr-  Z^ZL'^gt^Ld 
nefs  to  Charente  m  ballafl,  and  back  to  London  with  "^  ^J'^.s  ^^ 
a  cargo  of  brandy  ;  whereby  the  charterer  covenanted  n^'>nths  (he  wai 
to  fend  alongiide  the  imp  at  Lharentc  a  lull  cargo  or  demned  by  the 
brandy,  and  to  pay  freight  for  the  fame  at  the  rate  of  J^^r'.lLSr 

Ihnt  the  ff eight 
vas  protcArnlby  the  policy  white  the  fliip  lay  it  Charfn'e  bcfove  any  g^'ods  ^vcIC  ^ul  on  board,  and 
i\^\  ihc  underwriters  wcie  liable  for  a  lofs  (o  happening. 

F  f  4  7!'  lOS. 
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1810.        7I.  I  OS.  per  ton.     The  declaration  afterwards  alleged 
^^■*v*^    that  the  fhip  arrived  at  Charenie  on  the  29th  of  Auguft 
V.  following;  that  from  her  arrival  till  the  17th  of  Ja- 

Shbtddex.  nuary  1809,  ^^  was  detained  and  prevented  from  de- 
parting ;  that  fhe  was  then  feized  and  taken  poffeffion 
of  by  the  perfons  exercifmg  the  powers  of  government 
there,  and  that  by  reafon  of  this  detention  and  feizure, 
the  brandy  in  the  charter-party  mentioned  was  not 
fent  alongfide  the  fhip,  and  the  captain  was  prevented 
from  earning  and  obtaining  the  faid  freight,  and  the 
fame  was  thereby  wholly  loft  to  the  owner  of  the 
fliip,  being  the  perfon  interefted  therein. 

It  appeared  that  from  the  arrival  of  the  Lexington 
at  Charenie  there  aftually  was  an  embargo  on  all  Ame- 
rican (hips,  and  that  (he  was  eventually  feized  and 
condemned  for  having  come  from  an  Englifh  port. 

Park  for  the  aflfured  contended,  that  this  cafe  came 

directly  within  Thompfon  v.  Taylor^  6  T.  R-  478.  in 
which  it  was  laid  down,  that  though  the  commence- 
ment of  the  rifk  on  freight  is  generally  from  the  taking 
of  the  goods  on  board,  yet  that  where  the  fhip  is  to 
fail  to  a  diftant  place  to  take  in  her  cargo,  the  rifk 
commences  on  the  freight  from  the  time  of  her  fail- 
ing for  that  place.  Therefore,  a  fhip  having  failed 
from  London  to  Teneriffe  to  take  in  a  cargo  for  the 
Weft  Indies,  and  having  been  loft  before  fhe  arrived 
at  the  port  of  loading,  the  infurers  on  freight  were  held 
liable. 

The  Aiiorney-Generaly  contra^  allowed  that  had  the 
lofs  in  this  cafe  happened  on  the  outward  voyage,  the 

9  a£Hon 
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adion  could  not  have  been  defended ;  but  he  infifted 
that  the  underwriters  were  not  liable  during  the  Jiaj 
of  the  vejfel  at  Cbarente,  until  the  goods  were  begun 
to  be  loaded.    Although  there  might  be  an  excep* 
tion  to  the  general  rule  upon  the  fubjed,  that  could 
only  arife  from  a  fpecial  contrad,  the  words  of  which 
mufl:  receive  a  flrid  interpretation.     The  infurance 
here  was  declared  to  be    "  on  freight,  to  be  deemed 
intereft  on  the  outward  voyage,  although  in  ballad," 
without  any  mention  of  the  fhip's  (lay  at  the  loading 
port,  which  was  therefore  left  as  in  ordinary  cafes. 
From  the  fhip's  arrival,  till  (he  began  to  load,  the 
policy  was  fufpended.     The  underwriters  never  un- 
dertook that  the  French  government  would  fanftion 
the  intercourfe  between  Charente  and  London,  and 
would  have  aded  very  fooliflily  if  they  had.     Were 
they  to  continue  anfwerable  if  the  embargo  had  lafted 
feveral  years  ?  —  But   there    was  another  obje6lion 
equally  fatal,  that  the  ihip  had  actually  lain  fix  months 
at  Charente  without  a  fingle  calk  of  brandy  being  put 
on  board.     Suppofing  the  underwriters  liable  during 
the  whole  of  her  ftay  there,  that  liability  could  not  be 
indefinitely  protrafted.      The  embargo  prevented  the 
fhip  failing,  but  did  not  prevent  her  from  taking  in  her 
cargo.     Therefore  the  charterer,  or  his  agents,  were 
bound  to  load  her  without  delay   according  to  the 
terms  of  the  charterparty,  fo  that  fhe  might  be  ready 
tp  fail  the  moment  the  embargo  was  removed.     This 
event  might  have  happened  at  any  moment  before  the 
feizure ;  and  was  the  rilk  of  the  underwriters  to  be 
imneceffarily  continued  from  thence  till  the  loading 
ihould  be  completed  ? 


43S 
1 810. 
Mackenzhi 

V, 
SUEDOXN*. 


Lord 
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1810.  Lord  Ellekborough. — Itwould  l)e  meafuring  out 

^^^^j^^^JJ^  the  law  with  great  feverity  to  hold,  that  they  were 
V.  bound  to  load  the  fhip  during  the  embargo,  when  it 

Shsddjcn.     ^^g  |-Q  doubtful  whether  (he  would  ever  be  allowed  to 
fail,  and  the  probability  was  that  fhe  would  ultimately 
be  feized  with  all  the  goods  found  on  board.     I  think 
the  underwriters  have  no  defence  upon  this  ground.—* 
Looking  merely  to  the  words  at  the  bottom  of  the 
policy  alluded  to  by  the  defendant's  counfel,  I  (hould 
have  thought  it  very  doubtful  whether  the  freight  was 
meant  to  be  infured  from  the  arrival  of  the  fhip  at 
Charente^  to  the  beginning  to  take  goods  on  board. 
Although  I  have  never  hitherto  met  with  a  policy  by 
which  the  refponfibility  of  the  underwriters  was  fuf- 
pended  and  the  rilk  was  divided  into  two  difcontinu- 
ous  halves,  fuch  a  policy  may  doubtlefs  be  framed. 
But  when  I  confider  alV  the  words  inferted  in  this 
policy,  I  am  of  opinion  that  it  was  meant  to  cover  the 
fubje£t  matter  infured,  without  any  intermiflion,  dur- 
ing the  whole  of  the  adventure.      The  infurance  b 
flated  to  be  at  and  from  Sbeemefs  to  Charente  and  back 
to  London  upon  freight  from  the  date  thereof^  to  con- 
^  tinue  till  the  fhip  fhould  be  arrived  at  Charente  and 

hack  at  a  fort  in  the  Channel  and  London.  There 
might  be  great  ri(k  of  the  veffcl  being  prevented  from 
loading,  and  being  feized  by  the  French  Government 
before  any  goods  were  put  on  board ;  but  it  feems 
impoffible  to  fay  that  this  was  a  peril  for  which  the  un- 
derwriters did  not  render  themfelves  refponfible. 
The  laft  claufe  in  the  policy  muft  be  referred  to  the 
former,  and  the  great  objeft  of  the  whole  will  then 
appear  tp  have  been,  to  prcfervc  the  itttegrity  of  the 

rifti- 
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irilk.  From  the  moment  the  outward  voyage  com- 
menced^  till  the  (hip*8  return  with  die  brandy,  the 
underwriters  have  undertaken  to  indemnify  the  fhip 
owner  for  anything  that  fhould  prevent  the  fhip  from 
earning  her  freight  on  the  voyage  infured.  I  there-- 
fore  think  they  are  liable  for  a  lofs  happening  in  the 
manner  alleged  and  proved.  But  as  there  is  fome 
novelty  in  the  point,  I  will  give  you  leave  to  move  to 
enter  a  nonfuit,  if  upon  confideration  you  think  you 
can  with  any  profpeft  of  fuccefs. 


The  plaintiff  had  a  verdict,  which  was  acquiefced 


m. 


Park  and  Farnther  for  the  plaintiff. 

The  Attorney  General^  Garrcw^  and  Marryat  for 
the  defendant. 
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1820. 


Macksnzis 


Vide  Horncaflle  v.  Suart,  7   Eail,  409.      Forbet  v.  Cowuiji 
{  Campb.  590.    K«px  v.  Wood^  lb.  543. 


OXFORD 


OXFORD  CIRCUIT. 
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WORCESTER. 


msefBBsasmsgsaaeaiKa 

Coram  Wood,  B. 


xSio. 


A  guarantie  for 
the  payment  of 
any  goods  to  1>e 
fupplied  to  a 
thiri  peKon  to 
a  fpecified 
air.ouniyremaini 
in  force  after 
g^ods  to  this 
amount  h^ve 
been  fupplied 
and  regularly 
paid  for,  until 
the  fureiy  gives 
notice  that  he 
will  be  no  longer 
refponfiblc. 


Masok  V.  S.Pritchard. 

'T^HIS  was  an  aftion  of  afTumpfit  upon  a  guarantie 
in  the  following  form : 


<€ 


fi( 


**  I  hereby  promife  to  be  refponfiblc  to  Thomas 
Mafon^  of  the  city  of  Woreefter,  tea  dealer,  fqr  any 
goods  he  halh  or  may  fupply  my  brother  PFilliam 
*'  Pritchard  of  Hay^  in  the  county  of  Brecon j  to  the 
**  amount  of  lool.  As  witnefs  my  hand,  27th  Oftober 
«  1807. 

«  Stephen  Pritchard." 

It  appeared  that  the  plaintiff,  after  this  guarantie, 
had  fumiflied  goods  to  William  Pritchard  above  the 
value  of  a  lool.,  for  which  he  had  been   regularly 
paid ;  and  that^  continuing  to  deal  with  him^  he  fup- 
plied 
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plied  him  with  the  goods  for  which  the  prefent  a£tion    t  J.^'°'    . 
was  brought.  Mawm 

Paixchard 

Abboii  contended,  that  the  defendant's  refponfibility 

was  at  an  end  when   the  plaintiff  had  been  paid  for 

goods  to  the  amount  fupplied  to  William  Pritchard, 

after  the  guarantiee  and  that  the  defendant  could  not 

be  fuppofed  to  have  guaranteed  his  brother's  folvency 

to  an  indefinite  period  and  after  he  had  become  noto- 

rioufly  infolvent, 

» .  .  * 
Wood,  B.— After  goods  to  the  amount  of  looL 

had  been  fupplied  and  paid  for,  perhaps  the  defendant 

might  have  got  rid  of  his  liability  for  any  goods  to  bQ 

fubfequently  fumiihed   to  his  brother^  by  giving  the 

defendant  notice  that  he  would  be  no  longer  refpoa^ 

fible.     But  until  fuch  notice  was  given,  I  am  clearly 

of  opinion  that  the  guarantie  remained  in  force. 

Verdifl  for  the  plaintiff. 


;  In  t^e  en&iingterm  Abirtt  moved  to  enter  a  non- 
fuit ;  but  the  Court  of  K.  B^lhought  that  tiha  illftni* 
ment  declared  upon  was  a  continuing  guarantie,  and 
refiifed  a  rule  to  (hew  caufet 

ft  •     _  • 

Dauncey  and  fVj^ley  for  theplaintiff* 
Abbott  for  the  defendant. 


Vide  OxXtj  T.  Young,  2  H.  BL  Cit.    Merle .▼.  Wc]li»  ami.\\^. 

'   STA*T0IID. 


1 1     •  ■ 
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ftr- 


STAFFORD. 


Coram  Lawrence^  L 


FrWiy,  M'Allester  V*  Hadek; 

Amiaiootiet       A  CTlON  upon  a  wager  on  a  horfe-raceu 

on  z  wager  on  a     jTIl  ' 

wit^ofrhe  '  It  appeared  that  the  plaintiff  betted  the  defendaitt 

Sir^«"^  four  guineas  to  fix,  that  Bob  Booty  fhould  win  the 

MdThfrl^c  *^  '•  King's  pUte,  of  the  value  of  i  oo  guineas,  at  the  Litch« 

kfcif  iinin  for  field  Hiccs  in  1808 ;  and  that  Bob  Booty  won  accord* 

the  fum  of  50  L      ,      .  .  . 

•mpw&rdi.  Klgly* 

Lawrence,  J.  was  of  opinion  that  the  bet  being 
under  the  fum  of  lol.,  and  therefore  not  conti:^  to 

9  Ann.  c.  14.,  and  the  race  being  for  upward^of  50!. 
and  therefore  not  contrary  to  13  Geo*  9  •  c.  19.  the 
adion  wdl  lay,  and«— ~ 

The  plaintiff  had  a  Terdld. 

Dauncey  and  Campbell  for  the  phdntiff. 

JervU  for  the  defendant* 


Akkough  this  point  hat  not      Lord  Kentok,  in  Good  v.  El^ 
been  eiKpve% ,  ruled   before,      Ihtf,  iT^R.  705.  incidentally 

4edaifi 
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declared  himfelf  of  opinion  that 
fuch  a  wager  is  valid ;  and  in 
BuiUng  V.  Frqft,  I  EJ]^.  Caf.  236. 
his  lorddiip  held  that  an  action 
might  be  maintained  to  recover 
thefumof  5I.'  los.  loft  by  the 
defendant  to  the  plaintiff  at  the 
game  of  All  Fours.  But  if  the 
fum  betted  on  a  horfe-race  by 
cither  of  the  parties  be  above^ 
lol.  an  a^on  will  not  lie  on 
the  wagrer.  Goodbum  v.  Mor- 
ley»  2  Stra.  1159.  Blaxton  v. 
Pye,  2  Wilf.  309.     Clayton  v. 


Jennings^  2  Bl.  Rep.  706.  So 
^though  the  fums  betted  be 
under  10 1.  if  the  horfe-race  is 
run  for  a  fum  lefs  than  50 1.  the 
law  is  the  fame.  Johnfon  v. 
Bann,  4  T.  R.  i.  And  even 
where  the  fum  run  for  is  above 
5ol«  a  wager  on  the  race  is  ille- 
gal* unlefs  it  be  a  bona  fid^  con- 
teft  between  two  or  more  horfet 
nmning  on  the  turf.  Ximenes 
v.  Jaques,  6  T.  R.  499.  Wha- 
ley  v.  Pajot,  2  Bof.  &  Pul.  51. 


1810. 


[It  may  be  ufeful  lo  infert  the  following  notehere,  though  ouc  of  the  order 
oftimey  forthe  purpofeof  corrediiiig  a  general  mifconception  upon  a 
point  of  frequent  recurrence.] 
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Pfiel  v.  Vanbatenberg. 
A  CTION  for  money  lent. 

The  plaintifTs  cafe  was^  that  he  had  accepted  and  paid  feveral 
bills  of  exchange  for  the  defendant's  acconunodation. — The  bills 
were  produced  by  the  plaintiff,  and  proved  to  have  been  drawn  by 
the  defendant.  They  were  likewife  receipted  in  the  ufual  form  of 
bills  paid ;  but  it  did  not  appear  by  whom  the  receipts  were  written. 

Richard/on  contended,  that  the  fimple  produftion  of  the  bills  by 
the  acceptor  was  prima  facie  evidence  of  payment.  They  could 
not  have  got  into  his  hands  unlefs  he  had  paid  them ;  and  the  pre- 
fumption  that  an  indrument  in  the  pofFeffion  of  the  perfon  liable 

bill|  unlcfi  this  receipt  is  (hewn  to  be  in  the  hand-writing  of  a  perfon  entitled  to 


Wednefday, 
May  17. 

The  produ  Aioa 
of  a  hill  of  ex* 
change  from  ,tbe 
cuftody  of  the 
acceptor.  It  not 
prima  facie  evi* 
dence  of  bit  har- 
ing  paid  it,  with- 
out proof  that  it  ^ 
was  once  in  cir- 
culation afrer  ic 
had  been  ac* 
cepied.— — 
Nor  i«  piyment 
to  be  prcfumrd 
from  a  receipt 
indorfed  on  the 
demand. payment. 


upoa 
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ittCk  upon  k|  18  fatnffed^-  has  been  invariably  adied  upon.  But  the  t^ 
ceip^s  indorfed  on  thefe  bills  put  the  matter  beyond  all  doubt,  a 
the  defendant  was  guilty  of  forgery,  if  the  bills  had  not  been  paid; 
tnd  the  law  would  not  prefumc  that  a  man  had  conunitted  a  capital 
offence. 

.  Lord  Ellenborough.— Shew  that  the  bills  were  once  in  circu- 
lation after  being  accepted,  and  I  will  prefume  that  they  got  back 
to  the  acceptor's  hands  by  his  having  paid  thenu  But  when  he 
/nerely  produces  them,  how  do  I  know  that  they  were  ever  in  the 
hands  of  the  payee,  or  any  indorfee,  with  his  name  upon  them  at 
.acceptor  ?  It  is  very  poflible  that  when  tbcy  were  left  fyt  accept- 
ance, he  refufed  to  deliver  them  back,  and  having  'detained  them 
ever  (ince,  now  produces  them  aa  Q,Vi4ence  of  a  Joan  of  ^ofiey.— 
Nor  do  I  think  the  receipts  carry  the  matter  a  bit  farther,  unlefs 
you  (hew  them  to  be  in  the  hand-writing  of  the  defendant,  or  fome 
other  pcrfon  authorif^H^to  receive*  pay riienl  "bf  the  bills.  A  man 
cannot  be  allowed  to  manufa6lure  evidence  for  himlelf  at  the  n(k 
of.\ielnf  donri&e6  bf  Sorcery  ^  and  it  al  poflible 'tliat  thoogli^be 
Ulh-are  uniadsfied,  thefe  receiji^s  may  have  been  fraudulently  in- 
dorfed without  the  plaintiflfs  privity.  The  fad  *of  payment  ftill 
hangs  in  dubto^  and  you  muft  do  fomething  more  to  turn  the  bt* 
laace.  Prove  the  bills  out  of  the  plaintiffs  pofFeffion  accepted,  and 
Twill  prefume  that  they  got  back  again  by  payment.  If  you  do 
)iot,  the  plaintiff  muft  be  called. 

However,  a  witnefs  afterwards  fwore  that  tfie  defendant  had  ac- 
knowledged the  debt,  and  the  plaintiff  had  a  verdi^U  . .     .  .       ^ 

•  •     -  •  »  -  ■ 

Richard/on  for  the  plaintiff. 

Gurr^tv  for  the  defendant. 


I  !■  ^.^mmmm^ 


In  an  a^ion  by  the  dnwer  againft  the  Payment  of  Money  may.be  {xroired,  bjL 

acceptor  of  a  bill  of  exchan^,  if  the    .  the  lander  pro^dng  a  cbeqoe  drMmiy 

plaintiff  produces  the  bill  with  a  general  him  upon  hii  bankers  in  favour  of  ih- 

receipt  ofi  the  back  of  it,  thia  ia  prim**  Wrower,*  and  iddorlbd  by  the  iMex . 

fmcU  evidence  that  the  bill  was  jnid,—  but  wkhout  the  indorfement,  k  is  m 

not  by  the  plaintiff, — but  by  the  defend-  evidence.       Egf  v.    Bamett, .  4*  Eipr 

tat.    Scholey  v.  Wallby,  Peak..CaC  »j.  CaC  196. 


CASES 


ARGUED  AND  DECIDED  AT 

NISI    PRIUS 

IN    K.B. 

Ai  the  Sittings  in  and  after  Eq/ier  Term^ 

50  George  III. 


FIRST  SITTINGS  IN  TERM  AT  WESTMINSTER. 

i8io. 

LiPscoMBE  V.  Holmes,  £fq.  Monday 

May  X4. 

^PHIS  was  an  adion  for  work  and  labour  as  a  fur-^  if  a  medical 

geon,  and  for  curing  the  defendant  and  feveral  ^S^Seifoff 
perfons  of  his  family,  of  divers  difeafes  and  maladies,   "jhou^^h'hc  h'ai 
under  which  they  had  refpecbively  laboured  and  Ian-  po  diploma  and 
guifhed.     The  defendant  pleaded  the  general  iflue,  fum'e^hat^cha- 
and  paid  3/.  13X.  6d.  into  court.  "«™'ai';r.a 

a^lion  fur  his 

The  firfl:  defence  fet  up  was,  that  the  plaintiflF  was 
a  phyfician,  and  therefore  could  not  maintain  ai^ 
a£Uon  for  his  fees.  It  appeared  that  he  wrote  pre- 
fcriptions,  was  called  "  Do6tor^*  and  figned  himfelf 
M.  D. 

Vol.  II.  G  g  Park 
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x8io.  Park  faid  he  (hould  ihew,  that  at  the  time  when  thv 

V      '      -^  vifits  were  paid,  for.  which  the  adion  was  broueht,  the 

t^.  plamtioT  was  only  a  lurgeon;  and  that  he  had  not 

HoLMis.  taken  out  his  diploma  as  a  phyfician  till  long  after. 

Lord  Ellenborough. — If  a  perfon  pafies  himfelf 
off  as  a  phyfician,  he  mud  take  the'  cbarafter  cum 
onore.  When  he  brings  an  adion  for  viflts  paid  by 
him  as  a  phyfician,  I  will  give  him  credit  for  being  fo, 
and  tell  him  he  mufl:  truft  to  the  honour  of  his  patients. 
Whether  the  plaintiff  had  or  had  not  a  diploma  when 
he  attended  the  defendant,  is  immaterial.  Whatever 
he  was,  if  he  at  that  time  wrote  prefcriptions  and 
.  added  M.  D.  to  his  name,  he  muft  be  nonfuited. 

Park  then  produced  the  rule  for  paying  money  into 
court,  which  his  lordfhip  thought  removed  the  objec* 
tion,  and  admitted  the  plaintiff's  right  to  fue  as  a 
furgeon. 


.    A 


It  was  afterwards  agreed  to  withdraw  a  juror. 
Park  and  Efpinajfe  for  the  plaintiff. 
Garrow  and  Agar  for  the  defendant* 

[Attorulcs  PemcL  and  RaHt§H.'\ 


Fide  Chorley  v.  Balcot,  4T.  R.  It  has  been  long  fettled  that  fuch 

317.  in  which  it  was  (irfl  decided  an  adion  cannot  be  maintained 

that  a  regular  phytician  cannot  by  a  barrifter.   Moor  v.  Row^ 

nuintain  aji  action  for  his  fees.  Cha.  Rep.  38.-oNor  it  1  btnrif- 

ur 


fiAST'fiR  TERM,  50  G£OltG£  III.  443 

jMhr  liable  for  grofs  ignoraoce  or  lips,  ibid«  122.     But  a  fttfgedn         i8to. 

iKjI^gciice.  Fell « .  Brown, Peak,  is  liable  for  ignorance,  as  well  as  L«.     ■>  •i  liJ 

96.     Nor  to  refund  a  fee  giten  for  negligence.  Slater  9.  Baker,  LlFSCOMilV 

him  to  argue  a  caufe,  which  he  2  Wilf  359.     Seare  v.  Prentice,  ti   *'  - 

io^  not  attend.  Turner  V.  Phi.  8  Eaft,  348.     BulLN.P.73.  ««"»»• 


■^ 


Lucas  v.  Wintok.  Mooityi 

^rHE  plaintiff  declared  as  inddrfee,  againft  the  de«  After  the  ift 

fendant    as  maker,  of   a  promiffory  note  for  iS^,  ap^aS 
III.  18/.,  dated  22d  February  1809.  ^'S^^TJi 

in  addition  to  the  general  illue,    the  defendant  agamftdte 

pleaded,  in  difcharge  of  his  perfon,  that  having  been  wcJS'hwTiJwS 

confined  in  the  King's  Bench  prifon  on  the  ift  of  tS^^SJeST**' 

February  1809  ;  he  was  afterwards  difcharged  under  debeow  •a.49 

the  infolvent  debtor's  ad,  49  Geo.  UL  C.I  15;  and  that  but  that  he*  w!!^' 

the  fums  of  money  mentioned  in  the  declaration,  ^Jl*t?!Jh^m 

were  contrafted  before  the  faid  ift  day  of  February,  the  note  watfuW 

'  i'    fequcntly  la- 

mentioned  in  the  faid  Aft.  soiiw. 

It  appeared  that  the  note  was  originally  given  by 
the  defendant  to  one  Boon^  as  a  fecurity  for  a  debt 
due  before  ift  February  1809;  but  that  it  was  in- 
dorfed  to  the  plaintiff  for  a  valuable  confideration  after 
that  day. 

Reader  for  the  defendant  contended  that  the  iffue 
on  ibe  infolveni  debtor* s  a6ly  muft  be  found  for  him,  -^ 

as  the  note  muft  have  reference  back  to  the  confide* 

G  g  2  ratioa 
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ration  for  which  it  was  given, ;  and  the  debt  for  which 
the  adion  was  really  brought  clearly  came    within 
"^iwTON.'     Ae  defcription  of  thofe  from  which  the  legiflature 
;^  mtended  that  the  perfon  c^  the  debtor  fhould  be 

difcharged. ' 

Lord  Ellenborqugh.  —  Had.  the  a£tion  been 
brought  by  the  payee,  I  fhould  have  been  ftrongly 
V  inclined  to  think,  that  the  iflue  muft  have  been  found 
for  the  defendant.  As  to  Botm^  the  debt  certainly 
exifted  before  the  ift  of  February.  But  how  can  I 
(ay  that  he  was  then  indebted  to  the  prefent  plaintiff  f 
The  debt  for  which  the  plaintiff  now  fues,  did  rot  exift 
till  after  the  fecurity  was  indorfed  to  him,  or  at  lead, 
not  till  the  2  2d  of  February,  when  the  note  was 
drawn. 
• . 

The  plaintiff  had  a  verdid  on  both  iffues. 

Garrowy  and  Littledale  for  the  plaintiff. 
Reader  for  the  defendant. 


Vidi  Macdonald  «.  Boringtoa>  4  T.  R.  825:;. 


THIRI> 


EASTER  TERMi  fo  GEOROfe  III.  ^ 


H  • 


■  •         r 


» 
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THIRD  SITTINGS  AT  GUILDHALL. 


i8io. 

WOOLSEY  n).  D.  Crawford.  Monday,  May 

nrmS  was  an  a£Hon  on  a  biH  of  exchange,  drawn  by  The  ■eccpor  of 

/.  S.  Crawford  at  Quebec^  upon,  and  sjccepted  by  «SIuS°  *»  »<« ' 

the  defendant  in  England.      The  'declaration  ftated  iSSefn^S* 

that  the  plaintiff,  who  was  payee  of  the  bill,  had  in-  morothanthe 

dorfed  it  in  Canada^  and  that  in  confequence  of  its  tofcther  wkb 

returning  to  that  country  diflionoured,  he  had  been  SJ^^elS^^ 

compelled  to  pay  to  the  indorfee  loA  per  cent,  upon  ^J|^^^*^j, 

the  amount  as  re-exchange,  and  6/.  per  cent,  intereft  p«yaw^ 
from  the  time  it  became  due,  together  with  other 
charges. 

Park  undertook  to  prove  thefe  faSs,  and  contended 
that  the  defendant  was  anfwerable  for  all  the  damage 
that  had  been  fuffered  by  the  plaintiff,  from  the  bill 
being  difhonoured. 

Lord  Ellenborough. — You  may  as  well  ftate 
that  by  reafon  of  the  bill  not  being  paid,  the  plaintiff 
was  obliged  lo  raife  money  by  mortgage.  You  muft 
proceed  for  re-exchange  againft  the  drawer.  He 
undertakes  that  the  bill  fhall  be  paid,  or  that  ^  he  will 
indemnify  the  holder  againft  the  confequences.  The 
acceptor*^  contraft  caimot  be  carried  farther,  than  to 

G  g  3  pay 


44^  CASES  AT  NISI  PRIUS, 

i8zp.       psiy  the  fum  fpecified  in  the  bill,  and  intereft  accord; 
J^  -"     ^  ing  to  the  legal  rate  of  intereft  where  it  is  due,    . 

WOOLSIVV. 

CRAwroiip. 

VerdiQ  accordingly. 

Pari  and  Puller  for  the  plaintiff. 
The  caufe  was  undefended. 

[Attoraics  Liwii  and  JVbTton.'] 


^^^r^ 


fndt  Napier  v.  Shneider,  is  Eaft,  430, 


AD- 
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.ADJOURNED  SITTINGS  AT  WESTMINSTER, 

z8xo. 

,  Jackson  v.  Hudson.  Twa.y,ji«. 


n^HIS  was  an  adion  againil  the  defendant  as  acceptor  if  «mi  ofc*- 
of  a  bill  of  exchange,  which  was  drawn  and  ac-  ^^^^ 
cepted  in  the  following  form :  dnwee,  anochtr 

London,  30th  December  1809.  the  purport  cf 
Two  months  after,  date,  pay  to  my  order  i57/.>  for  S^StJiSttrSfc* 
value  received,  ^^fL. 

F.Jackfon*    ImotKableM 

To  Mr.  I.  Irving.  ^  ll^^lJ^ 

Accepted  I.  Irving.  «i»n  hit  coii «•- 

r  Accepted  Jof.  Hudfon, 
J      papble  at  Mr.  Hudfon's, 
(^      132  Oxford  Street. 

The  firfl  count  of  the  declaration  dated,  that  the 
bill  was  dire£led  to%  Irving  ;  the  fecond  took  no  no* 
tice  of  there  being  any  drawee ;  and  both  averred 
that  the  defendant  accepted  it,  ^'  according  to  the 
<*  ufage  and  cuftom  of  merchants." 

Garrow  for  the  plaintiff  dated,  and  undertook  to 
prove,  that  the  plaintiflF  having  dealings  with  Irving 
concerning  the  fale  of  goods,  refufed  to  fell  him  any 
more,  unlefs  the  defendant  would  become  his  furety ; 
that  the  defendant  agreed  to  this  \  that  goods  to  the 
value  of  157/.  were  in  confequence  fold  by  the  plain- 

G  g  4  tiC  * 
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1810.        tiflf  to  Irving ;  that  the  bill  in  quefUon  was  drawn  for 

Jackson  v.    ^^  pnce  of  them^  and  that  the  defendant  with  a  know- 

HuDsoN.     ledge  of  all  thefe  fa£ls,  had  put  his  name  upon  the 

bill  as  acceptor.     He  muft  therefore  be  confidered  as 

having  accepted  the  bill  jointly  with  Frving ;  and  as 

he  had  not  pleaded  in  abatement,  he  was  feparately 

^  liable  in  the  prefent  adion. 

Lord  Ellenborough. — If  you  had  declared,  that 
in  confideradon  of  the  plaintiff  felling  the  goods  to 
Irvingy  the  defendant  undertook  that  the  bill  fhould 
be  paid,  you  might  have  fixed  him  by  this  evidence. 
But  I  know  of  no  cuftom  or  ufage  of  merchants,  ac- 
cording to  which,  if  a  bill  be  drawn  upon  one  man,  it 
may  be  accepted  by  two.  The  acceptance  of  the  de- 
fendant is  contrary  to  the  ufage  and  cuftom  of  mer- 
chants, A  bill  muft  be  accepted  by  the  drawee,  or 
failing  him,  by  fome  one  for  the  honour  of  the  drawer. 
There  cannot  be  a  feries  of  acceptors.  The  de- 
fendant's undertaking  is  clearly  collateral,  and  ought 
to  have  been  declared  upon  as  fuch. 

Plaintiff  nonfuited. 
*  Garrow  and  Marryat  for  the  plaintiff. 
Tark  and  Reader  for  the  defendant. 

[Attornies  Humphries  and  Hanaam.] 


But  although  there  can  be  do  nour  of  one  party,  it  may  by 

other  acceptor  after  a  general  another  individual  be  accepted 

acceptance  by  the  drawee,  it  is  fuprd  protejl^  for  the  honour  of 

faid  that  when  a  bill  has  been  ac-  another.  Beawes,  pi.  42. 
cepted  fupra  firoteft  for  the  ho-  t 

Doe 
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•         Dob  ex.  d.  Jones  &  Ux.  *u.  Crouch,  Thuiiaay,  Joftg- 

^  .7th. 

ip  JECTMENT  to  recover  pofieffion  of  a  houfe  and  a  covenant  in  • 

orchard  at  Et^ldj  let  by  the  leffors  of  the  plain*  u^ItSJ*endTf 

tiff  to  the  defendant  for  feven  years,  from  Michaelmas  ****  ^^5"  *"  ^ 

^  '   ,  uees  (binding  im 

1809.     The  indenture  of  leafe  contained  a  covenant  » orchard  at 

on  the  part  of  the  defendant,  to  deliver  up  the  pre-  demifc!^  rea/m^ 

mifes  at   the  end  of  the  term  in  good  repair,  "  and  «  ^^^;{7/^ 

*^  all  the  trees  which  are  now  ftandine  in  the  orchard  "  'f '<' «  «« 

^  broken  by  re« 

**  of  the  faid  premifes,  whole  and  undefaced,  reafon*  moving  trees  de- 

*'  able  ufe  and  wear  only  excepted.^*     And  there  was  a  bearing^froma 

provifo  for  re-entry  on  a  breach  of  any  of  the  cove-  SIJd*whkh^ 

nants  in  the  leafe.  too  crowded. 

It  appeared  that  the  defendant  had  cut  down  nine 
trees  in  different  parts  of  the  orchard,  but  that  thefe 
were  decayed,  and  paft  bearing  ;  that  an  equal  num- 
ber of  young  thriving  trees  were  planted  by  the  de- 
fendant in  another  part  of  the  ground  demifed ;  that 
the  orchard  was  greatly  too  crowded  with  trees ;  and 
that  from  what  the  defendant  had  done,  the  leffors  of 
the  plaintiff  were  likely  to  get  back  the  premifes  at 
the  end  of  the  term  in  better  condition,  with  refped. 
to  trees,  than  at  the  granting  of  the  leafe. 

Garrow  contended,  that  by  the  terms  of  the  cove- 
nant, the  defendant  was  prevented  from  cutting  down 
a  tree  for  any  reafon  whatfoever,  and  that  as  he  had  ' 

rendered  it  impoffible  for  him  to  deliver  up  the  iden- 
tical trees  demifed,  the  leafe  was  forfeited. 

Lord 


Cuovcit. 
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xSio.  Lord  Ellenborough.— -The  covenant  caoOaM  as 

^ot  ex  d^^  exception  of  reafonable  ufe  and  wear.    If  the  trees  m 
Jpxst  &Ux.  an  orchsird  are  too  crowded,  mufl  not  the  remoyal  of 

fuch  as  are  pail  bearing,  be  confidered  the  reafonable 
life  of  the  orchard  and  the  trees  ?  There  is  no  pr^ 
fence  for  the  ejedment. 

Nonfuit. 

Carrow  and  Andrews  for  the  leflbrs  of  the  plaintiC 

Parkzad  Rkbardfon  for  the  defendant* 

« 

*-    [Attomifi  Mtjmtih  and  fViU,] 


181 0. 


a  Junes. 


laaoadHonby 
tiieindoKte 
ipinfttheac- 
•epcor  of  a  biQ 
«f  ezcb«nge»  tht 
dcdantioa 
teed,  that  the 
Mjee  mdorfeit 

JkriM,  hap- 
peared  that  the 
payee's  name 
won  the  Kick 
WthehUlwas 
writteVj  under 


HfLMSLEY  V.  Loader. 

A  CTION  by  the  indorfee  againil  the  acceptor  of  a 
bill  of  exchanget 

The  declaration  dated,  that  the  bill  was  drawn  by 
one  Force^  payable  to  his  own  order,  and  that  he  in- 
dorfed  it  to  the  plaintiflF,  ^<  his  own  proper  band  bein^ 
•«  thereunto  fubfcribed^^* 


It  appeared  that  Forceps  name  on  the  back  of 
the  biU  was  in  the  hand-writing  of  his  wife  ;  but  that 
•      fc^    ^^  defendant  when  acquainted  with  this  circumftance, 
u^r,  that  this  it    promifcd  the  plaintiff  to  pay  the  bill. 

BO  vaiiaace;  and    - 

•r  any  rate  the  defendant  is  nee  at  liberty  to  objeA  that  the  indorfement  is  not  in  the  hfodwrhing  ef 

|b#  fayee  hiwftl^  a&ei  a  piomile,  with  a  koowledp  of  this  circwnftance,  to  p<y  the  Wifl. 

Lord 
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Lord  Ellenborough  faid,  he  thought  it  would 
be  too  narrow  a  conftru^tion  of  tb^  words  own  band^ 
to  require  that  the  name  fhould  be  written  by  the 
party  himfelf ;  and  his  lordflup  was  inclined  to  think 
It  would  be  enough  to  fhew  the  name  written  by  an 
authorized  agent,  but  that  at  any  rate  the  defendant 
could  not  be  allowed  to  take  the  objedioUi  after  a 
..promife  to  pay,  made  with  a  knowledge  of  all  the 
£108, 


4I« 

tSio. 

HlLMSlilf 

Lqamiu 


Verdia  for  the  plaintiff* 

Fark  and  Puller  for  the  plaintiff^ 

tjfinajfe  for  the  defendant. 


[  Attffniiet  Vitmt  lad  JXmrO 


But  if  the  declaration  ftate 
diat  the  party  indorfed  the  biU 
^  hu  e*am  prefer  band  b^ng 
thareuntp  fuhfirihedi*  and  the 
indorfement  was  in  fa£l  made  by 
411  agent  ftr  procuration,  this  it 
a  fatal  variance.  Lery  v.  Wil- 
loDy  S  Efp.  180.  It  feems  ex- 
tremely improper  to  introduce 
tlut  averment,  at  it  it  quite  nn- 
fteceffary,  and  may  hurt  but 
fannot  help.    A  general  alle^« 


tion  that  the  party  made,  «c« 
peptedy  or  indorfed  a  bill  of  «x« 
change  accorSng  to  fhi  njkg9 
and  cufom  of  merctaniSf  is  f||p« 
ported  by  evidence  ol .  the  aft 
being  doqe— -immediately  by  the 
party  himfelfy-— or  by  an  agent  in 
his  namey— or  by  procuration  m 
the  name  of  the  agent.  EQio^ 
V,  Cooper,  2  Lord  Raym,i376, 
Ereikinev.  Murray,  lb.  1542^ 
Heys  V.  Helekine»  f^. 


WlLSOM 


45?  XiABES  AT  NliSt  PRfUS. 


Vetoeflay,  WILSON   V.  MlLNtk.  " 

iwra  xj.        -     • 

fnS?-^of    INDEBITATUS  affumpfit  for  montey  paid,    and 
ft  trader  after      -  *    monev  had  and  received. 

le  bas  con-  ^    .  ^ 

■ittedanaa         •  - 

t^d^^if       On  th^  ^bth  of  February  i8t)9,  the  defendant  ftied 
i^^'tS^      ^wit  a/.yji.  into  Mtddiefex,  trpon  a  judgment  agiulil 

5t%wVjSlS^  ^'^^  ^'  ^^^S^i — ^^  ^^^  warrant  to  levy  i^i^t 
wi«ji  brought  by  befides  poundage,   was  dire&ed  to  the  plaintiff,  a 

flfaifift  bin,  tbft  bound  bailiff  of  the  Sheriff  of  Middielex.  The  plaintiff 

wSi?in"wbidr  ^2ide  his  levy,  and  cm  the  2 2d  of  Febi-uary  paid  over 

^tJ^td-'Zr'  ^^^  ^SS^'^  ^^  ^he  defendant.     On  the  ift  of  March,  a 

thefe,  together  commiiEon  of  bankrupt  was  fued  out  asainft  Geo9cze^ 

wkbtbecofts,  .    .    -  -         i     i_        i_      i      i  •       i  '  ?s^  r 

are  paid  by  the  and  It  was  fouud  that  he  had  committed  an  ace  of 

that  thl^e  b  no  bankruptcy  on  the  19th  of  February.    His  affignees 

ll^  'rt  ^Ae  "iMnediately  brought  an  a£Hon  of  trover  againft  the 

jWniiirin  the  Sheriff,  and  both  the  parties  to  the  prefent  fuit,  and 

d^Dify  u!e\^  recovered  152/.  i8i.  6^.  damages,  together  with  cofts^ 

Jl^'^AeX""  making  up  the  fum  of  216A,  the  whole  of  which 

mgetand  cofta  ^^^  p^ij  by  (he  bailiff  to  the  cbfGferneeS. 

Ml  che  a6lion  of  •*  *  '  o 

trover;  but  that 

the  bailiff  might  ^  <         i       «  »         ♦ 

naiotain  mi»miy  It  was  coutcnded  cm  the  one  hand,  that  the  plaintiff 
to  re'coverblck '  was  entitled  to  be  completely  indemnified  by  the  de^ 
the^iejry^mone).    f^jj^^t }  aiid  tvi  the  Other  that  an  aftidn  could  not 

be  tnaintained  by  the  baih'ff,  to  recover  blck  even  the 
155/.  which  if  it  could  not  be  retained  by  the  de- 
fendant, was  money  had  and  recovered  to  the  ufe  of 
the  Sheriff. 

LordELLENBOROUGH.  Ithink  the  plaintiff  cannot  re- 
cover on  the  count  for  money  paid.  Among  joint  tort- 

feazors 
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feazors  tkere  is  neither  condributioBynorimpUedpiroaiife        i8io. 

of  indemnity  (a).  But  the  155/.  being  paid  to  the  de-     Wilsou 
fendant  under  a  miftake  refpeSing  George* s  bank-  v. 

niptcy,  I  think  it  may  be  recovered  as  money  had     Mimfi*. 
and  received  to  the  ufe  of  the  plaintiff,  who  was  ao^ 
fweraUe  for  it  to  the  afBgnees. 

Verdid:  accordingly. 

GarrawTOid  Marryat  for  the  plaintiffs. 
Park  for  the  defendant. 

[Attomies,  SmitB  tad  fFoMtr,] 


(a)  Menyweathef    v.  Nixon,  8  T*  R.  186.      Farebrother  «• 
Anflej,  I  Camp.  343. 


Lloyd  v.  Roseee.  JLti?'^' 

npHIS  was  an  aftion  on  flat.  4  Geo.  2.  c.  28.  for  Debt  for 

JL      ,       -  ,       t  I  t  c  ■  •  'r  ^   double  ?ilu««i 

double  the  yearly  value  or  certain  premiles  of  4Geo.a.c.a8, 
the  plaintiff  held  over  by  the  defendant  after  a  notice  ^l^nft^J!  ^eUf 
to  quit.  *^*"^ 

It  appeared  that  the  defendant  was  a  weekly  tenant, 
and  that  he  continued  in  poffeflion  feveral  weeks  after 
the  expiration  of  a  notice  to  quit  and  demand  made. 

ft  Lord 


I»LOYI> 


^  tASES  AT  NISI  PRltlg. 

igxo.  LordELLENBORouoH.I  am (Irongly  inclined  to  tlutilE- 

that  this  ckfe  does  not  come  within  the  ftatute,  which 
ipeaks  of  *^  tenants  for  life,  lives  or  years."  I  am 
Koikes.  a:ware  that  a  tenant  for  half  a  year,  or  a  fmaller  por- 
tion of  a  year,  may  for  fome  purpofes  be  confidered 
and  denominated  a  tenant  for  years  (a).  But  this  is 
a  penal  ftatute,  and  is  to  be  conftrued  flridiy.  A  tenant 
from  week  to  week  I  therefore  cannot  include  in  the 
defcription  of  "  tenants  for  life,  lives,  or  years.;"  and 
I  do  not  remember  any  inilance  of  a  tenant  for  a  Ids 
time  than  a  year  being  held  within  this  ad  of  parlia* 
ment. 

The  (ingle  rent  had  been  paid  into  courtf  under  i 
count  for  ufe  and  occupation ;  but  as  there  was  fome 
irregularity  in  the  manner  of  doing  this,  the  plaintiff 
had  a  verdift,  with  nominal  damages. 

Garrow  and  Lawes  for  the  plaintiff. 

>  • 

Park  for  the  defendant. 

[Attornies,  Dn^jf  and  Settrei.'\ 
{a)  Litt.  §  67. 


Rex 
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Rex  v.  Inhabit AKT8  of  Surrey.  ivuiaaf^ 

^HIS  was  indldment  agamft  the  county  of  Surrey  a  pmieai^ 

for  not  repairing  a  bridge.    Plea,  that  the  /aid  d^lJJ* 
bridge  had  been  immemorially,   and  ftill  oug|it  to  ^^^^^ 
be,    repaired  by  the  inhabitants  of  the  parifh  of  woodeufeot. 

TrWUey*  curuges  only  ia 

tint!  cf  flood. 
About  40  jMunft 

It  appeared   that    there  anciently  flood  a  fmall  agotbetniftM 
wooden  bridge  in  the  place  in  queflion ;  this  was  ro«i  b^^lL 
chiefly  ufed  by  perfons  on  foot ;  carts  and  waggons  ^^^^^^ 
pa&d  over  it  in  times  of  flood  j  but  on  other  occa-  )!^^^ 
fions  they  generally  went  through  a  ford  along(ide  ;  conftintiy  ufed 
it  was  not  of  fufficient  ftrength  to  bear  a  waggon  t^c^^tJ 
loaded  as  waggons  now  are,   but  was  fufiiciently  ^H^d^tl^'^* 
ftrong  to  bear  the  loaded  waggons  that  travelled  in  ^j^*^*' 
that  part  of  the  country,  where  the  roads  were  bad,  ^^^}7  for  noc » 
while  it  flood.     This  old  bridge  had  been  repaired  by  b^lTa  pIm 
the  parifli  of  Frlmley.    About  forty  years  ago  it  was  tJit!J^ 
accidentally  deflroyed,  and  on  the  fame  fite  there  was  IlS'^'^bf 
built  by  the  truftees  of  the  a(^joining  high  road,  a  J?."p*."^  ^« 
new  brick  bridge  twice  the  breadth  of  the  former,  not  fuppottid 
over  which  all  carriages  travelling  this  road    have  t^abo^e^g. 
pafTed  at  all  feafons  of  the  year  ever  fince.    The  new  J^^n  rf%- 
bridge  has  never  been  repaired  by  the  inhabitants  of  ^^^^^ 
Frimley^  but  exclufively  by  the  truftees  of  the  high  bome  by  th« 

,    '  count/  it  Xnxyu 

Lor4  Ellekborouoh.  How  do  you  make  out  that 

13   .  the 


y 


Surrey* 
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1810.        the  parifli  of  JFr/W(fy,  has  immemorially  repaired  the 
*  'J  faid  hridze  mentioned  in  the  indiftment. 

Inhabitants 

of  Marryaty  for  the  county,  contended  thstf  the  bridge 

now  (landing   having  been  fubftituted  for  the  an- 
cient oae,  they  muft  in  contemplatioa  of  law  be  coQr 
fidered  the  fame.    Ahhough  a  bridge  be  taken  down 
and  rebuilt,  its  identity  is  not  deftroyed ;  and  in  ail 
pleadings  of  this  fort,  it  is  averred,  that  a  particular 
parifh  or  the  owners  of  a  particular  eftate,  have  imnus. 
morially  repaired  the   bridge  in    difpute,  whatever 
changes  may  have  taken  place  in  its  ftrudure.     In 
this  cafe,  there  had  been  an  ancient  carriage  brid^ 
r^aired  by  the  parifli.    Therefore  according  to  Rm^' 
v.  Inhabitants   of  Cumberland^    6  T»  R.   194,    the 
parifli  was  bound  to  widen  it  as  the  exigencies  of  the 
public  required*     The  new  bridge  had  been  built  »ld 
repaired  by  the  truftees  of  the  turnpike  road  ;  but 
they  mud  be  confidered  in  this,  marely  the  agents  of 
the  parifh,  from  whom  they  had  received  the  fum- 
of  ^10. 

LordELLENBORouGH.  lamclearly  of  opinion  that  die 
plea  in  this  cafe  is  not  fubibntiated.     Not  only  is  the 
new  bridge  different  in  its  ftrufture  and  materials  from- 
that  repaired  by  the  pafifli,  but  it  is  applied  to  very 
difierent  ufes.    The  ancient  bridge  was  chiefly  a  foot 
bridge,  and  carriages  do  not  fcem  to  have  paflfed  over 
it,  except  in  times  of  flood.    The  prefent  bridge  {S 
crofled  by  every  carriage  travelling  along  the  road,  and 
the  ford  is  entirely  difufed.     I  therefore  do  not  think 
that  the  bridges  are  in  any  fenfe  the  fame.  The  ^e  of 
R^T^  V.  Inhabitants  of  Cumberland^  was  carried  by  writ 

of 
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of  error   to  the  Houfe  of  Lords,  and  fome  doubts        18 10. 
were  entertained  upon  the  doftrine  of  the  Court  of 
K.  B. ;  but  it  was  thought  that  the  point  was  not  pro-    inhabitantt 
perly  raifed  by  the  record.     Here,  however,  there  ©^ 

cannot  properly  be  faid  to  have  been  an  ancient  car-  Surrett. 
riage  bridge  repaired  by  the  pariih,  and  the  cafe 
comes  much  n^rer  Rex  v.  Weft  Riding  of  Tork^ 
Jhire  (a)  ;  where  to  an  indidment  for  not  repairing  a 
bridge,  the  plea  alledged  that  certain  townjhips  had 
immemorially  ufed  to  repair  the  faid  bridge,  and  it 
ai^)earing  that  the  townfhips  had  enlarged  the  bridge 
to  a  carriage  bridge^  which  they  had  before  been 
bound  to  repair  as  a  foot  bridge ^  the  Court  held  that 
the  plea  was  not  fupported.  The  general  principle 
is  eftabliflied  by  a  great  variety  of  cafes,  that  if  a 
bridge  be  built  by  an  individual,  or  townfhip,  or 
pariih,  which  they  were  not  bound  to  build  or  keep 
in  repair,  but  which  is  ufed  by  the  public  and  is  found 
a  public  benefit,  the  burthen  of  repairing  it  falls  upon 
the  county  at  large.  The  parifh  of  Frimley  was  not 
compellable  to  build  or  keep  in  repair  a  brick  bridge 
for  the  convenient  paflage  of  carriages  at  all  feafons 
of  the  year ;  and  the  county  muft  repair  the  new 
bridge,  which  has  been  ufed  beneficially  as  a  carriage 
bridge,  by  whomfoever  it  may  have  been  ereded. 

Verdid  againft  the  county. 

The  Ajfforney  General  and  La'wej  for  the  profecutIon# 

Marryat  and  Nolan  contra. 

[Attomtet,  DjfWi  and  Aforf.] 


■*-r" 


{a)  2  Eaft  ^53,  m. 
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ADJOURNED  SITTINGS  IN  LONDON. 


iSio. 

Tucfdty  ROSCOW  Z\  HaRDY. 

June  19CI1. 

If  a  bniof  ex.  THIS  was  an  aftion  againft  the  defendant  as  indorlflr 

fc^for?^  ^f  ^  ^yi  of  exchange  for  50/.,  dated  January  4th 

a^S^'Sfc""^  18 10,  drawn  by  James  and  Peter  Walmjley  of  Man- 

drtwerandin-  chejlcr^  UDon  Show  and  Edwards  in  London^  parable 

dorfenare  die        ,  ,         r  i  i  i  r  r*    *   »    ir.  t 

charged  by  want  three  months  after  date,  to  the  order  of  Ralpb  Ktrk. 

of  due  notice  of 
Its  being  thus 

aithougii  the*  Kirk  having  indorfed   to  the  defendant,  and  the 

\tf^^^Zl  defendant  to  the  pUintiff,  the  bill  paffed  through  ira- 

thw"  Vm  th^  ^^'"^  other  hands,  there  being  above  twelve  indorfe- 

notice of itt being  meuts  UDon  it.     On  the  2^d  of  January  it  was  in  the 

dilhonoured  "  • 

both  for  non.ac.  pofleffion  of  the  Warrington  Banky  who  prefented  it 
nX'^yment.     ^^^  acceptauce  on  that  day.    It  was  then  difhonoured 

for  non-acceptance ;  but  the  holders  kept  it  in  their 
hands,  without  giving  any  notice  of  this  difhonour 
till  the  7th  of  April,  when  the  bill  being  due,  they 
prefented  it  to  the  drawees  for  payment,  and  payment 
was  refufed.  The  bill  was  immediately  returned  to 
the  plaintiff^  who  took  it  up.  In  the  ufual  time  after 
the  bill  bad  become  due,  a  letter  from  the  holders 
was  communicated  to  the  defendant,  flating  that  the 
bill  had  been  difhohoured  for  non-acceptance  and 
non-payment. 

10  Fork 


t  Aster  term,  50  oeoroe  nr. 

Park  for  the  defendant  contended,  that  the  plaintiff 
liad  paid  in  his  own  wrong ;  and  that  the  defendant 
Was  difcharged,  having  had  no  fuiEcient  notice  of  the 
difhonour  of  the  bill  for  non-acceptance. 

Toppings  tontra,  argued  that  if  a  bill  wa^  prefeiited 
for.paymeiit  after  being  refufed  acceptance,  notice  of 
the  difhonour  for  non-acceptance  was  unneceflary^  or 
iniglit  be  given  at  the  fame  time  with  the  notice  6f 
(he  difhonour  for  non-paymeht.  There  being  no  ne* 
ceffity  for  prefenting  a  bill  payable  after  date  for  ac*^ 
ceptance^  no  injury  could  be  fuflained  by  the  drawer 
or  indorfer  from  the  want  of  notice ;  and  if  this  dbjec- 
'lion  m^xt  to  hold)  it  would  greatly  impede  the  circu- 
lation of  bills  of  exchange ;  for  by  looking  at  a  bill 
which  is  Unaccepted,  it  is  impoflible  to  fay  whether 
it  may  not  have  been  pfefented  for  acceptance,  and 
the  drawer  and  indorfers  be  difcharged  by  the  laches 
of  a  foimer  holder. 

Lord  Ellenborough.-^^I  confider  it  to  be  part  of 
the  ufage  and  cuflom  of  merchants,  for  the  holder  of 
a  bill  which  is  refufed  acceptance,  to  give  immediate 
notice  of  its  difhonour  to  the  drawer  and  indorfers.  If 
the  bill  be  payable  at  a  certain  time  after  date,  there 
is  no  occafioh  to  prefent  it  for  acceptance  at  all ;  but 
if  it  be  prefented,  and  difhonoured  for  non-acceptance, 
notice  becomes  requifite  in  the  fame  manner  as  upon 
a  difhonour  for  non-payment.  Nor  is  the  omiffion 
cured  by  the  bill  being  prefented  for  payment,  and  the 
fubfequent  notice  given  to  the  defendant.  The  infor- 
madon  that  the  bill  had  been  refufed  acceptance, 

H  h  2  could 
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could  then  be  of  no  ^fe  to  him  ;  and  if  entitled  to 
this  at  all,  he  was  entitled  to  it  in  a  reafonable  time 
after  the  curcumftance  adually  happened. 

Pkuntiff  nonfuited. 


In  the  enfuing  term.  Topping  moved  to  fet  afide  the 
nonfuit,  particularly  on  the  ground  that  the  plaintiff 
was  ignorant  of  the  firft  diflionour  of  the  bill  when  he 
paid  it. — But  the  Court  clearly  thought,  that  the  pre* 
vious  indorfers  were  entitled  to  regular  notice  of  that 
difhonour,  and  that  if  they  were  once  difchai^ed, 
their  refpondbility  could  not  be  revived  by  fhiftiDg 
the  bill  into  other  hands  (a). 

Rule  refufed. 

Topping  and  Clarke  for  the  plaintiff^ 

Park  and  Litiledale  for  the  defendant. 

[Attoriitei,  JVinJU  and  C»9p*r,'\ 


{a)  I2£a(l  434. 
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1810. 
Bateman  v.  Joseph.  wednefdiy 

Jvane  aoth. 

^'FHIS  was  an  a^ion  on  a  bill  of  exchange^  drawn  The  holder  oft 
and  indorfed  s;s  follows :  JT^lS^^ 

giving  regular 
,  notice  of  its  be* 

**  Liverpool,  24th  June,  1809.   ing  difhououici 
"  Three  months  after  date,  pay  to  Abraham  Jofeph  wi^e^c^  rf*" 
IOC/,  value  received.  ^^^^^* 

^^  L  Dance,    ule  reasonable 

♦•  To  R.  Perry,  London.  '         coverJber^e  the 

(Indorfed)  *•'  Jbrabam  Jofepb.  ''^'  "^^  ^ 
"  T.  Parry. 
"  L.  Satterthwaite. 
"  S.  Bateman. 
"  R.  Jones." 

When  the  bill  became  due  on  the  27th  of  Sep- 
tember, it  was  in  the  hands  of  an  indorfee  in  London^ 
who  on  the  28th  fent  off  a  letter  by  the  poft,  giving 
notice  of  its  difhonour  to  Jones  at  Manchejler.  This, 
Jones  received  on  the  30th,  and  the  fame  day  com- 
municated to  Bate/nan,  the  plaintiff,  before  the  poft  for 
Liverpool  went  off.  Jofeph  the  defendant  refides  in 
Liverpool ;  but  that  fad  was  not  then  known  to  the 
plaintitt*.  The  plaintiff  went  to  the  counting  houfe  of 
Satterthwaite y  his  immediate  indorfer,  in  Manchejler^ 
to  make  inquiries  upon  the  fubjed,  but  could  gain( 
no  information.  Satterthwaite  himfelf  was  then  from 
home,  but  returned  to  Manchejier  late  in  the  evening 
of  the  3d  of  Odober,  and  ftated  that  the  defendant 

H  h  3  refided 
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i8ip.        refided  at  Liverpool.    The  next  mornings  the  plaintiff 
^     \,^„'  wrote  a  letter  to  liim  there,  giving  Ijin^  notice  of  tlje 
9.  diihonoiir  of  the  bill. 

Garros  for  the  defendant  contended,  that  he  wa$ 
difcharged  by  want  of  due  notice  of  the  the  bill  being 
difhonoured.  When  the  plaiptifforigin^y  took  the  bill 
from  Satferthwaitej  he  was  bound  to  inquire  into  the 
reiidence  of  all  the  pnor  indorfers,  if  he  meant  to 
rely  upon  their  credit ;  and  it  would  have  the  worft 
confequences  if  an  indorfer  could  be  called  upon  at 
any  diftance  of  time  by  a  perfo^  faying  }\e  was  unac? 
quainted  with  his  place  of  abode.  On  the  firft  three 
days  of  Oftober,  the  defendant  might  have  had  an 
opportunity  of  recovering  the  amount  of  the  bill  from 
the  drawer  or  acceptor,  which  was  gone  before  the 
notice  adually  arrived.  The  plaintiflF  had  not  ufed 
4ue  diligence  to  obtain  t^e  information  he  pretended 
to  want.  Why  had  he  not  applied  to  the  drawer  or 
acceptor,  whofe  refidences  were  blajzoned  on  the  face 
of  the  bill  i  There  was  no  evidence  even  of  any  inr 
quiry  being  made  of  bankers  at  Manchejier^  fix)m 
any  of  whom  the  defired  information  might  have  beeij 
e^pe£te4*  At  any  rate  the  plaintiff's  ignorance  coulc} 
not  prolong  the  refponfibility  of  the  defendant, 

Lord  Ellenborough.— -When  the  holder  of  a 
bill  of  exchange  does  not  know  where  the  indorfer  is 
to  be  found,  it  would  be  very  hard  if  he  loft  his  re- 
medy  by  not  communicating  immediate  notice  of  the 
difhonour  of  the  bill ;  and  I  think  the  law  lays  down 
po  f)|c;h  rigid  rule.    The  holder  mi^ft  not  allow  him- 

felf 
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felf  to  remain  in  a  ftate  of  paflive  and  contented  igno-  i8io. 
ranee ;  but  if  he  ufes  reafonable  diligence  to  difcover 
the  refidence  of  the  indorfer,  I  conceive  that  notice 
given  as  foon  as  this  is  difcovered,  is  due  notice  of  Joseph. 
the  difhonour  of  the  bill,  within  the  ufage  and  cuilom 
of  merchants.  The  prefent  is  a  queftion  of  fad,  and 
the  jury  will  fay,  Whether  the  plaintiflf  between  the 
30th  of  September  and  the  3d  of  OSober,  ufed  rea- 
fonable diligence  to  afcertain  the  refidence  of  the  de- 
fendant ? — His  lordfhip  was  rather  inclined  to  think 
that  there  had  been  lacba  in  not  making  further 
inquiries.-— But — 

The  jury  found  for  the  plaintiff. 

In  the  enfuing  term,  Garrow  moved  to  fet  afide  the 
verdift,  on  account  of  the  fuppofed  laches  of  the 
plaintiff,  in  not  giving  earlier  notice  of  the  difhonour 
of  the  bill. 

But  the  Court  were  all  of  opinion  that  the  queflion 
had  been  properly  left  to  the  jury,  and  refufed  a  rule 
to  fhew  caufe  {a). 

Park  and  Richardfon  for  the  plaintiff. 

Garrow  for  the  defendant. 

[Attorotes,  JVillis  and  Palmtr^  and  TtWrVin.] 


[a)  i2Eaft433. 
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At  the  Sittings  after  Trinity  Term^ 
50  George  III. 


ADJOURNED  SITTINGS  AFTER  TERM  IN  LONDON, 


o  ,  LoTAN  V.  Cross. 

1810 

If  tt>e  owner  of    'TRESPASS  for  running  againft  the  plaintiflfs  chaife« 

a  chattel,  prt-  -*•        ' 

tuitoudy  permit 
another  pcrfoa 

olner  ma^*  It  appeared  that  the  plaintiff,  a  ftable-keeper,  was 

maintain  /r/^o/i  owner  of  the  chaife ;   but  that  when  the  injury  was 

done  to  it,  while  done,  it  was  in  the  poffeffion  of  one  Browny  a  friend 

It » fouled.  ^£  j^jg^  whom  he  had  permitted  to  ufe  itt 

The  objeftion  being  taken,  that  trefpafi  could  not 
be  maintained  by  the  plaintiff  under  thefe  circum- 
ftancesy 


Lord 
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Lord  Ellenborough  faid,  the  property  is  proved        18x0. 
to  be  in  the  plaintiff,  and  prima  faciei  the  thii:^  is  to      Lotam  ^ 
be  confidered  in  his  legal  polTeffion,  whoever  may  be  v. 

the  adual  occupier.  Shew  a  letting  for  a  certain  time  Crois. 
to  Browriy  and  the  pofleilion  would  be  in  him  ;  but 
a  mere  gratuitous  permiilion  to  a  third  perfon  to  ufe 
a  chattel,  does  not  in  contemplation  of  law,  take  it 
out  of  the  poiTeflion  of  the  owner,  and  he  may  main- 
tain trefpafs  for  any  mjury  done  to  it  while  it  is  fo 
ufed  (a). 

The  witneffes  flated,  that  the  defendant  feemed  to  I'm*  injury  i* 

•  .  .  r  .         t  •  •  •    n     t        received  from 

bave  no  mtention  ot  runnmg  his  carnage  againlt  the  the  immediate^ 

plaintiff's  chaife ;  and  that  the  accident  appeared  to  [!!,n"l!!ia  o°^7^^ 

arife  entirely  from  the  negligent  manner  in  which  the  ^tJii^'U^i^ 

defendant  was  driving.  not  c«re ;  aud 

^  the  Court  of 

K.B.  will  not 

Park  thereupon  objeded  that  the  aftion  (hould  have  Jri^  ^o t*  q^rf. 
been  cafe  and  not  trefpafs.  ^P"^^  °"  *  ^^ 

*  tionforiaew 

trial. 

.  Lord  Eli^enborough. — ^The  injury  to  the  plaintiff 
being  immediate  from  the  aft  done  by  the  defendant, 
it  was  fetded  in  Leame  v.  Bray  (A),  that  trefpafs  is 
the  proper  remedy,  and  that  the  defendant's  inten- 
tions were  immaterial. 

Verdid  for  the  plaintiff. 


{a)  Vide  Smith  v.  Milles,  Harper,  7  T.  R.  9, 
I  T.  R.  4.80.  Ward  v.  Macau-  {b)  3  £aft,  393. 
le^i  4  T.  R.  489.      Gordon  v. 


Park^ 


/ 

I 
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if  10.    ^      JP^ri,  in  the  enfuiag  term,  moved  for  a-  new  trial, 

on  the  ground  that  the  zGdon  was  miiconcenred, 

and  ftated,  that  Leame  v.  Bray  had  been  over-ruled 

Caosf.      by  the  Court  of  C*  P.  in  Huggett  v,  Mtmigomerff 

a'N.  Rep*  446. 

Cur.  If  we  are  defired  to  review  the  cafe  of  Leam 
Ti  Bray^  the  matter  ihpuid  be  brought  before  u^*» 
a- different  ihape,  than  a  motion  for  a  new  triaL  We 
do  not  entertsun  fo  flight  an  opinion  of  our  own 
judgment,  as  to  allow  it  to  be  thus  canvaffed.  We 
will  wait  for  fome  cafe  where  the  queilion  is^  railed 
upon. the  record,  and  may  be  carried  farther* 

Rulexefiifed* 


'«B»^ 


■■     ■  ■> 


FtJeCcmfl  v.  Laming,  i  Camp*  497.    Rogers  v,  Iinbltloaf 
aN.R.  117. 


FHdjiy,  Osgood  v.  Groninc. 

July  %7. 

Tn  this  cafe  two  iffues  were  direfted  by  the  Lord 
u^Lovlrtd  on  Chancellor,  to  try,  ift,  *'  Whether  the  plaintiff 
ttid!SrSi^!IitSj.  ^"^2is  entitled  to  any,  and  what  fum  of  money  for 

b^B^SlX      /^*^  ^^  *^  ^^S^  ^^  ^^^  ^*P  Neptune,  dqKifited 
pcrforaned :  and  in  the  Weft  India  and  London  Docks  ?"  and,  adly, 

piiad  promiT*  '    *^  Whether  the  plaintiff  was  entitled  to  any,  and  wlttt 

fOptjT  a  MOT* 

fmfatim  for 

csnjrtng  goodtapaiCiClliavoyageiUuleit  they  are  volantarUy  accepted  at  aplace  ibon  of  tbapart  of 
dcfbaatioii* 

fum 
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film,  by  way  oi  compenfation^  for  the  carriage  of  the       »^o. 
jgoods  in  the  f^d  fliip,  from  Cbarleftovn  to  the  poft 
pf  Loadon  V* 


By  a  charter-party  dated  2d  July  1 807,  the  owner 
of  the  American  (hip  Neptune^  of  which  the  plaintiff 
was  mafter,  let  her  to  frdght  to  the  defendant  for  a- 
voyage  from  Sandy  Hook  to  CbaHefiown  to  take  in 
^.  cai^o,  and  from  thence  to  Tanningenj  Amjicrdam 
or  Rotter4am.    The  owner  covenanted  that  after  th^ 
flup  fhould  be  completely  loaded,  (he  (hould  fet  fail 
from  Cbarlejiown^  and  (the  dangers  of  the  feas  and  - 
the  reftraints  of  rulers  and  princes  excepted)  proceed. 
for  Tmf^nj^nn^  Amfierdam  or  RoHer^am^  and  there* 
deUver  the  cargo  to  the  freighter  or  his  agents  {  and. 
it  was  further  ftipulated  that  if  advice  fhould  be 
received  at  Cbarlefiown,  previous  to  the  failing  of  the 
fliip  from  that  place,  that  the  blockade  had  been  taken 
off  the  river  Elbe^  the  freighter  fhould  be  at  liberty 
to  fend  her  to  Hambtirgb' daxeSi^  in  lieu  of  the  other 
ports. 

In  Augi^ft  1807,  the  Neptune  arrived  at  CbarJes* 
tnun^  and  there  took  in  a  cargo  of  fugar  and  rice,  the 
property  of  the  defendant^  configned  by  the  bills  of 
lading  to  M^ffrs.  fi.  Groning  and  Co.  of  Hamburghy 
to  be  delivered  to  them  at  Tonningen  (or  in  cafe  the 
blockade  of  the  river  Elbe  was  taken  off,  to  proceed 
on  to  Hamburgh  jlireft),  on  payment  of  freight,  pur- 
/&iant  U)  the  charter-party. 

The  plaintiff's  fhip  was  proceeding  up.  channel 

on 


Oloooix 
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i8io.  ^  pn  her  way  to  Hamburgb,  vfhen  the  plaintiff  was 
informed  of  the  two  orders  in  council  of  Hb  Bri* 
tannic  Majefty,  iffued  in  Nov.  1 807,  whereby  it  was 
GtoKiNG:  ordered  that  every  veffel,  trading  from  or  to  the  ports 
and  places  of  any  country  at  war  with  his  faid 
Majefty,  and  all  other  ports  or  places  in  Europe  from 
which,  although  not  at  war  with  his  faid  Majefty, 
the  Britifh  flag  was  excluded,  ihould,  together  with 
all  goods  and  merchandifes  on  board,  be  captured- 
and  condemned  as  prize ;  but  that  all  veffels  which  * 
ihould  arrive  at  any  port  of  the  United  Kingdom,  in 
confequence  of  having  received  information  of  thb 
regulation,  fubfequent  to  taking  their  cargoes  on 
board,  fhould  be  permitted  to  proceed  upon  their 
voyage  to  their  original  ports  of  deftination,  if  not 
jnrevioufly  unlawful. 

The  plaintiff  in  confequence,  brought  his  fiiip  to 
Sheernefsj  and  himfelf  came  up  to  London,  for  the 
purpofe  of  confulting  the  defendant's  agents  here. 
They  in  a  Ihort  time  procured  him  a  licence  bom 
his  Majefty,  for  the  Neptune  and  her  cargo  td 
proceed  from  Sbeernefs  to  the  port  of  Rotterdam^ 
or  any  port  in  the  north  fea,  and  preffed  him  to 
proceed  to  Rotterdam  accordingly.  But  he  found 
that  by  a  decree  of  the  French  Emperor  Napoleon, 
dated  13th  Nov.  1807,  the  (hip  and  cargo  would 
have  been  liable  to  confifcation,  or  her  arrival  at 
Rotterdam^  or  if  examined  on  the  way  thither  by 
any  French  cruizer,  for  having  touched  at  an  Engliih' 
port.  He  therefore  refufed  to  proceed  on  the  voyage, 
but  offered  to  deliver  up  the  cargo  to  the  defendant's 

6  agents 
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.  '        .  '  • 

agents  here,  on  being  paid  the  freight  and  charges 

due  upon  it.  They  refufed  to  receive  it,  and  infifted 
that  he  was  bound  to  complete  the  voyage,  according  to 
the  terms  bf  the  charter-party.  He  maintained  on  the  Groniii«. 
other  hand,  that  hewas  not  compellable  to  expofe  hisfhip 
to  the  danger  of  confifcation.  He  therefore  brought 
the  (hip  into  the  port  of  London,  and  landed  the  rice 
at  the  London  docks,  and  the  fugar  at  the  Weft  India 
docks.  He  afterwards  again  tendered  the  cargo  to 
the  defendant's  agents,  on  being  paid  the  freight  and 
charges.  They  refufed  to  pay  him  any  thing ;  and  as 
they  apprehended  he  was  gomg  to  fell  the  cargo  to 
iatisfy  himfelf,  they  filed  a  bill  in  the  defendant's 
name,-  praying  that  he  might  be  injoined  from  doing 
fo,  and  that  he  might  be  decreed  to  deliver  up  the 
cargo  to  them,  without  prejudice  to  any  claim  of  the 
defendant  againft  him,  for  a  breach  of  the  charter- 
party  and  bills  of  ladmg. .  The  plaintiff  in  his  anfwer 
Cet  up  the  lien  he  had  upon  the  cargo  for  freight  and 
charges.  The  injunftion  was  granted ;  but  the  Lord 
Chancellor  ordered  thefe  iifues  to  be  tried,  before 
making  his  final  decree.  In  the  mean  time,  the  goods 
were  by  c6nfent  delivered  to  the  defendant's  agents, 
without  prejudice  to  the  refpedive  rights  of  the  parties. 

Scarlett  for  the  plaintiff  argued,  that  as  the  voyagl^ 
had  become  impoflible,  the  plaintiff  was  entitled  to  th« 
full  freight  for  the  goods,  if  they  were  accepted  here ; 
and  that  at  any  rate,  he  was  entitled  to  fome  compen- 
fation  for  bringing  them  from  America  to  Great  Bri- 
tain, which  it  could  not  be  denied  was  beneficial  to 
the  freighters. 

I'he 
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The  Attornej  General^  on  tfae  otfaer  fidle,  dbfiesttd 

btoooD^  ^^  pofieflion  of  the  :goods  had  not  been  claimed  hat^ 

tf.         till  .after  they  had  been  landed  by  the  captain,  aadthat 

GaoNiiiG.    (jjgy  could  not  be  confidered  ais  accepted  by  the  coa-* 

Ggnee,  88  they  had  been  taken  pofeffion  of  imtthott 

:prejudice. 

Lord  EiiLEKBORoyoH.-^It  is  clear  that  bithis  ctfe 
Cheplaintiflfcan  have  no  claim  for yr^^^/^  Frdghtcoold 
'mLly  be  earned  by  performing  the  terms  of  th^  diSEurter^ 
•pttity.— Then,  is  he  entitled  to  any  fmn  byway  of -ml^ 
penfationy  for  the  carriage  of  the  goods  from  Cbarle^ 
to  the  pert  of  London  ?  His  right  to  eompcttefiui^i 
muft  arife  out  of  fome  contrad  eicprefs  or  implied. 
There  is  no  exprefs  contraft  fet  up ;  and  from  what 
can  we  imply  a  promife  to  pay  for  the  carris^e  of  the 
goods  to  England  ?  They  are  brought  here  inftead  of 
being  conveyed  to  their  port  of  deftinadon,  and  an  ap 
plication  being  made  to  the  Lord  Chancellor  to  pre* 
vent  their  being  tortioufly  difpofed  of  by  the  captain, 
they  are  taken  pofieflion  of  on  behalf  of  the  con- 
fignee,  without  prejudice  to  the  rights  of  the  pardes^ 
This  18  no  acceptance  of  the  goods  ftort  of  the  port  of 
deftination,  and  no  foundatigrn  for  a  promife  to  pay 
pro  raid  itinerU*  I  am  therefore  of  opinion^  that  both 
iflues  muft  be  found  for  the  defendant. 

Verdifik  accordingly. 

An  application  was  afterwards  made  to  tfae  Lord 
Chancellor  for  a  new  trial ;  but  his  lordfhip  fuUy  ^ 
proved  of  the  direfUon  given  to  the  jury,  and  thought 

fhaf 
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that  the  iflues  had  been  properly  found.   Hedireded^ 
however^  that  an  aftion  fhould  be  brought  by  the     Oicoo* 
plaintiff  againft  the  defendant  for  freight,  &c,  and         «• 
that  if  it  Ihould  appear,  that  the  plaintiff  could  not   Geqwiwo* 
have  been  reafonably  required  to  proceed  on  the 
voyage,  the  defendant  (hould  admit  that  he  had  m» 
^ej^ed  the' goods  in  the  port  of  London. 

This  a£tion  was  tried  at  the  Guildhall  fittings  after 
Jaft  Michaelmas  Term ;  when  the  jury  being  of  opinion 
that  the  plaintiff  might  have  been  r^onably  required 
to  proceed  on  the  voyage,  found  a  verdiQ  for  the 
^fendant. 

Scarlett^  GafeUe^  and  Littledale^  for  the  fJaintiff. 

The  Attorney  General^  Garrow^  Park^  and  Richard-' 
fin  for  the  defendant. 

[Attornies,  Strmw^  and  Kayt  fit  Fre/BJeU.] 


.m^T'm-^^^i^i^'^m^ 


FiJe  Luke  v,  Lyde,  2  Burr.  437.  Hunter  v.  Prinfep,  ioEaft» 
882  •  Cook  V.  JenoingSy  7  T.R.  378.  Liddard  t^.  Lopet,  ioEaft# 
581.   Smith  V.  Wilfon,  8  Eaft,    526. 
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xSio. 

Monday  PoRTER  ahd  OthcrS,  V.  P.^\XSGRAV£. 

July  30th. 

Sd  w  bT^id'*  TT^^^  ^^^  ^^  aflion  for  not  accepting  a  bill  of  er- 
ror by  a  bill  of  changc  for  the  price  of  goods  fold  by  the  plamtiSs 
the  purchafer      to  the  defendant,  under  the  following  contra£l :    . 

segledi  to  gtre 

dor  is  entitled  to  ^  Bought  for  Mn  Theodore  Plligrave  of  Meffim 
iSJ^the  buTif  *  "  William  Porter  and  Co.,  30  calks  of  SLPeterfbingk 

£:;;i:ti.'*"  ''  ^fhes,  at  60/ per  cwt. 

"  To  be  fettled  for  by  bill,  at  fix  months  date,*  at 
**  lowmg  1 4  days  for  receiving  and  delivery.    ^ 
^*  Draught  and  tare  as  coftomary. 
"  London  21ft  November,  1809." 

It  was  clearly  proved,  that  the  defendant  had  bedn 
guilty  of  a  breach  of  the  contrad  dated  in  the  decla- 
ration; and  the  only  queftion  was,  whether  the 
plaintiff  was  entitled  to  intereft  ?  A  bill  dated  cth  De- 
cember 1 809,  for  468/.  2j.  6d.  the  price  of  the  goods, 
at  fix  months  after  date,  was  drawn  by  the  plaintiff 
upon  the  defendant,  and  refufed  acceptance* 

The  counfel  for  the  pl^tiff  contended,  on  the  au- 
thority of  Bechcr  v.  Jones ^  ante  428,  that  he  was  en- 
titled to  intereft  from  the  9th  of  June  1810,  the  day 
the  bill,  if  accepted,  would  have  become  due. 

On  the  other  fide,  it  was  argued,  that  Beeher  v. 
Jones  was  in  the  Exchequer  chamber,  where  a  dif- 
ferent  rule  prevails,  and  the  cafe  of  Gordon  v.  Swai^ 

unte 
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Mnie  42^,  was  relied  upon,  in  which  it  was  decided  by        <^io* 
the  court  of  K.  B.  that  intereft  ought  not  to  5e  al-      Poe^tii. 
lowed  in  an  .adion  for  goods  fold  and  delivered,  to  be  .  and  Othot 
paid  for  at  a  certain  day.  Paiiohati- 

Lord  Ellenborough. — ^There,  the  purchafer  had 
Hot  (lipulated  to  pay  by  a  bill  of  exchange,  which 
makes  all  the  difference.  If  there  is  merely  a  day 
named  when  payment  is  to  be  made  in  cafh,  this  is  a 
provifion  that  payment  (hall  not  be  demanded  earlier, 
and  it  afterwards  becomes  the  common  cafe  of  goods 
fold  and  delivered.  But  if  the  agreement  is  to  pay 
by  bill  at  a  given  date,  this  Simounts  to  a  promife  to 
pay  intereft  upon  the  price  of  the  goods  from  the  day 
when  the  period  expires  for  which  the  bill  would  have 
to  run.  '  Had  the  bill  in  this  cafe  been  accepted,  in* 
tereft  would  clearly  have  been  recoverable  upon  it 
from  the  9th  of  June,  and  the  defendant  cannot  be 
allowed  to  profit  by  his  own  wrong. 

Vcrdia  accordingly. 

The  Attorney  General^  Garrow  and  Taddy^  for  the 
plaintiff. 

Park  and  Richard/on^  for  the  defendant. 

\ 

[ Attorniet,  Kayt  (9*  FrtJbfUU^  and  GMs^l 

4 
•> 

Pidi  MaHhall  ▼.  Pooler  13  Eaft  98.  Boyct  ▼.  WarimitoD, 

.    Vol.  II*  I  i  Jonm 
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loNES  V.  Morgan  and  another. 


^" fnft'riwdww-  T^HIS  was  an  action  on  a  bill  of  exchange^  drawn 
erormdorTerof  by  the  defendants,  payable  to  thdr  own  ordeff 
diOionoi^  f<^^^  and  indorfed  by  them  to  the  plaintiff. 

noo.  pajnnent 
after  being  ac>       •' 

cepted.  aithmigh      xhe  bill  was  dntwn  upon  one  T.  Burt,  by  whom  it 

it  be  uniieceuary  ,  ir  j«i 

toftate  the  ac-  hjsul'  been  diuionoufed  for  non-payment,  and  the  decla- 
d^k^!tion,Vit  ration  unneceflarilyftated  that  he  had  accepted  it  zc^ 
u  ?r^cld^  "blft  ^f>l^g  to  the  ufage  and  cuftom  of  merchants. 

a  promile  to  pay 
after  the  hill  was 

due,  b  a  fuffi.  ^q  evidence  could  be  adduced  of  hia  hand-writins ; 
the  acceptance,  btft  it  appeared  that  after  the  bill  was  due,  one  of  the 
Wwkbgtf    defendants  feveral  times  promifed  the  plaintiff  to 

the  defendant         nav  it 
bknfelf  and  of       *^' 
the^hcr  partiet 

^^   *  The  plaintiff's  counfel  contended,  that  there  was  no 


— ^  A^Ti^Qtmiy  to  prove  the  acceptance,  as  it  had  been  itated 
jg-'  ^  *^Tr_^  y unneceffarily,  the  liability  of  the  defendants  at  aU 
ec^jU^^t^^T  ^^^^^^  attaching  upon  the  non-payment  of  the  bill  { 

and  at  any  rate,  that  the  acceptance  was  admitted  by 
the  promifes  to  pay,  after  the  bill  was  due  and  in  tbe 
plaintiff's  hands. 

Lord  Ellenborouch  was  clearly  of  opinion  that 
the  acceptance  being  dated  in  the  declaration,  muft  be 
proved  ;  and  he  was  inclined  to  think  at  the  trial  diat 
the  jM-omifes  to  pay  did  not  amount  ^o  an  admiffion  of 
the  acceptance :  he  therefore  direded  a  nonfuit.  Bttf 
Upop  a  motion  in  the  enfuing  term  to  fet  the  nonfuit 
'  %fidd^  his  Lordfliip  and  the  reft  of  the  Court  lIiM§bt, 

S  upoft 
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♦^ 


ypon  the  authority  of  Lundie  v*  Robert/on^  7  i«^«        i^io* 

23 1 5  that  the  proinifes  to  pay  were  a  fufficient  adipi(- 

fion  of  the  acceptance  i ,  and  upon  the  fame  ev^denf:?,^ 

at  the  fittings  after  Michaelmas  term  laft,  the  pls^Qti^    Mo%oAir 

hadaverdia.  .         r-  and4wM.er. 


Carrow  and  Wylde  for  the  plaintiff. 
Jervis  for  the  defendant. 


Bell  and  others  v.  Bbll. 


A  CTION  on  two  policies  of  infurance. 


WedneTdjf, 

Aug.  I. 

Policy  It  axi4 

from  Rigt  to  the 

United  Kiog- 

dom,  00  (hip  and 

freight,  declared 

to  be  iff  t9miinum* 

Ti^e  firfl:  dated  i6th  Augult  1809^  was  declared  to  '»«  of  two  other 

ba.^^  qn  the  contingency  of  the  Rifing  Sun,  Captain  were^oiipind 

Loring,  loading  a  cargo  at  Riga/'  with  a  fubfequent  Sfr^thV'^^ 

cUnfe,  "  that  if  the  Jhip  jhould  mi  load  a  cargo  at  ^^^^  ., 

Riga  bf  any  zSc  of  the  Ruffian  government,  the  af-  portofdifchirge 

fared  were  to  receive  a  total  lofs/'  and  the  infurance  durbg  her  ftay 

was  declared  to  be  "  on  feamen's  wages,  premiums  Ihe^cc  bSlck^o" 

pf  infurance,  and  all  charges  whatever,  valued  at  chITh»*^h*^* 

j6oo/."  /  United  King- 

dom.    The  (hip 
was  feized  and 
condemned  at  Riga  before  Oie  b^d  difcharged  her  outward  cargo.  HeU^x  the  firft  poUqr  could  ndt 
t«  allied  to  the  outward  freight. 

It  is  Hipulwted  by  a  policy  of  infurance  from  Ri^a  to  the  United  Kingdom,  **  that  if  the  fliip 
ihould  net  load  a  cargo  at  Riga  by  any  a£t  of  the  Ruffian  government,  the  afllirtd  were  to  receive 
ai  totll  Kia.**  The  (hip  is  feiaed  and  conde:nned  by  the  Ruffian  government,  before  her  outward 
cino  IS  difcharged.— This  is  a  total  lois  within  the  meaning  of  the  policy. 

A  policy  tt  and  from  a  foreign  port,  atucbes  wbt n  the  ibip  baa  arrired  tbeif  in  good  phyficil 
C^^xjp  although,  frpm  political  caufet ,  (he  may  be  in  great  danger  of  coodemnation. 

•  li  a  The 
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x8io.  Thelfecond  policy,  dated  30th  Auguft  1809,  \i7a0 

^  Bill        ^*  ^^  ^^  ^^"^  ^'S^  ^^  ^^  fliip's  port  of.  difcharge 

and  Others    in  the  United  Kingdom,  on  (hip  Rifing  Sun^  valued 

g^*^        at  2000/.  and  on  freight  valued  at   iloo/.*'  aiid  this 

policy  was  declared  to   be   *'  in  continuation  of  two 

c^her  policies  dated  the  7th  and  14th  OQober  1808/' 

.X 

■ 

The  two  policies  of  which  this  was  in  continuation, 
ttrereon  thefhip  Rifing  Sun,Vatued  at  2000/.  onfraght, 
valued  at  1 200/.  and  on  a  cargo  of  fait— *^'  at  and  from 
Cork  and  Liverpool  to  the  fhip's  port  or  ports  of  dif- 
charge in  the  Baltic,  during  her  flay  there,  and  at  and 
from  thence  to  her  port  or  ports  of  difcharge  in  the 
United  Elingdom,''  and  by  a  memorandum  thereon, 
**  in  cafe  of  lofs  or  accident  on  the  outward  voyage,  a 
total  lofs  was  to  be  paid  on  the  freight." 

The  fhip  arrived  at  Riga  the  28th  May  1809.  A 
few  days  previous  to  her  arrival,  an  order  of  the 
Ruffian  government  had  been  fent  to  Riga,  direding 
that  the  papers  of  all  fhips  arriving  at  any  port  in 
Ruffia  fhould  be  fent  to  PeterfbUrgh  to  be  examined 
before  thar  cargoes  were  unloaded.  The  papers  of 
the  Rifing  Sun  were  accordingly  fent  there.  On  the 
9th  Auguft  the  fhip  and  cargo  were  put  under  fequef- 
tration,  and  on  the  4th  December  they  were  feized 
and  fold  by  the  cuftom-houfe  at  Riga,  under  a  fen- 
tence  of  condemnation  for  want  of  proper  documents, 
'ivii/jout  the  Jloip  having  dijchargcd  her  outward  cargo. 

On  thefe  fads  The  Attorney  General  contended,  that 
the  plaintiffs  were  clearly  intitled  to  recover  on  the  firfl 

policy 
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policy  on  the  contingency,  and  on  the  fecond  as  far       iSio. 
as  it.applied  to  the  Jhip.     WitJ^  refpeft  to  the  freight 
infured  by  the  fecond  policy,  it  might  be  a  moQs 
doubtful  queftion*    Taking  the  policy,   which  was 
^^  at  and  from  .Riga  to  the  United  Kingdom''  by 
itfelf,  he  admitted  that  its  import  muft  be,  that  the 
freight  infured  was  the  freight  of  goods  put  on  board 
to  be  carried  on  the  homeward  voyage,  whereas  the 
freight  a&ually  loft  was  that  of  goods  carried  on  the 
outward  voyage ;  but  as  this  policy  was  declared  to 
be  in  continuation  of  two  former  policies,  which  were 
on  freight — to  the  Baltic^  during  the  Jhip's  Jiay  there 
from  thence  bome^  he  contended  that  this  policy  would 
take  up  all  of  that  former  rifk  to  which  its  words 
could  apply,  and  that  as  the  (hip  was  earning  freight 
at  Riga  J  which  was  loft,  and  which  the  former  policies 
would  have  covered,  and  as  the  prefent  policy  was  on 
freight  at  Riga^  in  continitation  of  thofe  former  policies^ 
the  freight  fo  loft  would  be  covered  by  the  prefent 
policy. 

Lord  Elljnborouoh. — ^This  policy  was  In  conti- 
nuation of  the  former,  according  to  the  fubjeft  matter 
cxpreffed  in  it,  and  that  was  the  freight  of  the  home- 
ward cargo.     It  cannot  cover  this  lofs. 

Garrow  and  Park  for  the  defendant  contended,  that 
there  was  no  inception  of  the  rifk  on  either  policy. 
With  refpeft  to  the  firft,  the  infured  were  to  recover 
if  the  fhip  did  not  load  by  any  adL  of  the  Ruffian  go- 
vernment. In  order  to  eftablifh  a  lofs  by  the  rifk 
thus  infured  againft,  it  muft  be  fhewa  that  the  fhip 

li  3  was 
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^nUB  ill  VL  condition  to  load  &  cargo,  and  that  the  wai 
prev^ented  from  loading  it  by  the  ad  of  the  RufSaft 
government;  but  in  faft,  JDie  not  was  fuflfered  to 
Unload  ber  outward  cargOj  fo  that  flie  >9r»  never  in  the 
coindition  in  which  the  lofs  infured  againft  could 
iittkch. 

i.ord  ELLENBORoncH.  —  It  was  the  ad  of  the 
ftiiffian  government  which  prevented  her  iinloading 
^'er  outward  cargo,  and  which,  by  that  means ^  eSec-' 
tuallyprevented  her  from  loading  her  homeward  cargo. 

With  refpefl:  to  the  fecond  policy,  they  contended, 
that  the  fhip  was  never  in  good  fafety  at  Riga,  for  that 
at  the  inftant  of  her  arrival  her  papers  were  fent  to 
Peterfburgh,  and  (he  was  placed  in  a  ftate  of  reftraint 
which  terminated  in  her  total  Irfs.     The  circumftance 
therefore  which  occafioned  her  total  lofs  having  taken 
place    concurrently   with    her    arrival     when   this 
policy  was  to  attach,  it  muft  be  confidered  as  a  lofs 
not  within  the  fcope  of  this  policy.     Befides,  this  in- 
cipient lofs  took  place  before  the  termination  of  the 
infurances  on  the  outward  voyage ;  for  they  did  not 
ceafe  till   the  fhip  had  moored  in  fafety   24  hours, 
which  in  this  cafe  (he  cannot  be  faid  to  have  done, 
and  therefore  the  policy  on  the  homeward  voyage  had 
not  begun  to  operate* 

Lord  Ellenborough. — ^The  fafety  required  fo 
give  a  good  commencement  to  the  n(k  on  the  fhip,  is 
a  phyfical  fafety  from  the  perils  enfured  againfl,  and 
not  a  freedom  from  political  dangen    I  think  this  fhip 

was 
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was  in  ikfety  at  Riga,  within  the  meaning  of  thia  in<        xiio. 

furance.  .  ^wf^ 

On  the  a9th  May,  the  day  after  the  ihip's  arriv^  at  y- 

Riga,  the  confignees  of  the  cargo  there,  Mejrs.  fiiJf,  ^h.  .Son 

Jacobs  and  Co.  wrote  a  letter  to  the  plaintiffs,  which  was  \  H*^  « *°<* 

^  '  from  Riga,  are 

received  by  them  in  London  the  27th  Jaly,  in  luvhich  inpoOeffioD  oft 

they  laid,  ^*  that  the  order  htdiy  received  there,  |p  ^Vfp^ent  ^ 

fend  the  papers  of  all  veffels  that  fliould  arriye  to  to.t'^'^"' 

PeterfbuFgh  bad  produced  a  great  fnifaim  on  account  ^"f^^^'^" 

ti  the  detention  which  it  would  occaiion  of  t^e  »rmng>ttiuic 

▼effels ;  that  the  Rijing  Sun  nmjijhare  the  fame  faU  ;  £^h\ad  pro. 

that  her  papers  had  been  fent  to  Pe|ter&urgh ;  and  .that  J^^tionf  StV 

iUf  ibey  beard  a  favourable  reftdty  theyfhould  defprun-  "**"«  rf'U*** 

hading  her  or  preparing  a  return^  cargo**    This  tetter  <*»»p  »nf"fe^  ^ad 

was  not  fhewn  to  the  underwriters  \  ))ut  the  blrok.Qr  urfburgh  ac 

who  effeded  the  infurance,  flated  that  the  ihip's  papers  7x^^ili  ^nc. 

wereient  to  Peterfburgh  for  examination-  htniliLTL 

•  fafety.   'fhislet- 

Garrow  ccmtended,  that  the  non-produ£tion  of  .this  mumcated  to  the 

i^fi,  ^.i  «  underwriters;  but 

letter  to  the  underwaters  was  a  material  concea.aient,  the  broker  in- 

inafmuch  as  it  expreffed  a  much  greater  degree  of  fhe"faa*'orthl 

danger  to  the  fhip  and  cargo  than  the  fimple  comma-  1^'p'*  rap«"  *>«- 

nication  made  by  the  broker,  and  a  danger  which  in  teifburgh.  if,u 

fa^  terminated  in  her  total  lols.  was  not  vhllted 

on  the  ground 
of  concealment 

Lord  Ellenborough.— The    affured    are  only  by  the  non-com- 

/  rounication  at 

bound  to  communicate  rafts.     The  broker  did  copi-  ■  tiw  tetter  • 
municate  ihefad^  of  the  (hip's  papers  being  fent  to 
Peter(burgh  for  examination.     He  was  not  bound  to 
communicate  the  fenfations  and  apprehenfions  which 
that  fad  produced  at  Riga. 

Ii4  Verdia 
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1 8  ra  ^         Verdi£t  for  the  Plamdff,  excluding  the  fre^ht  on  the 
fecond  policy. 

In  the  enfuing  term,  a  motion  was  made  for  a  new 
trial  on  the  part  of  the  defendant. 

The  Ccurt  were  clearly  of  opinion,  that  the  con* 
tingency  had  happened  which  was  mentioned  in  the 
firft  policy,  and  that  tho  fliip  had  been  in  good  fafety 
at  Riga  within  the  meaning  of  the  fecond :  but  they 
granted  a  rule  t6  (hew  caufe  on  the  ground  of  the  cAi* 
cealment.— ^aufe,  however,  being  (hewn  in  Hilary 
Term,  the  judges  all  agreed,  that  it  was  fuificient  for 
the  broker  to  ftate  the  fad  of  the  papers  of  the 
Jiifing  Sun  being  fent  to  Peterfburgh,  and  the  nik 
for  a  new  trial  was  dHcbarged. 

The  Attorney  General  znA  J.  Warren  for  the  pkontiC 

Carnnvj  Park  and  Carr  for  the  Defendants 

% 

[Attoniict»  WUefw^  and  Qftgl  b*  C».] 


I>  I     I  !■ 


BoYCE  and  another,  v.  Warburton. 

If  goHi  tri  fcfl  npHIS  was  an  aSion  for  not  accepting  a  quantity  of 
by^bSrfM.  deals  purchafed  by  the  defendant  from  the  plaintiff, 

'i^lTth?      io  be  paid  by  bill  at  4  months. 

Ytndor  ag^uaft 

the  pvrchafcr  for 

not  (iriiig  a  bill  accordingly,  intereft  wiH  be  allowed  from  the  time  the  bill,  if  gives,  would  hara 

becene  due*  whether  the  defendant  haf^or  has  not,  accepted  the  goods. 

The 
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The  breach  of  contract  on  the  part  of  the  defendant        xBio. 
tiras  clearly  proved ;  and  the  only  queflion  was,  whe^ 
ther  the  defendant  Ihould  be  allowed  mtereft  on  the 

« 

amount  of  the  ftipulated  price  from  the  time  the  bill>  if 
given,  would  have  become  due* 

I^ord  £)ljl£NB09.ough  was  of  opinion}  that  intereQ: 
fiiould  be  ^ow^»  and  directed  it  to  be  added  to  the 
diuq^ges, 

In  the  enfuing  term^  a  rule  was  applied  for  to  fi^ 
afide  the  verdi£t  on  this  ground,  or  to  reduce  the  da- 
mages to  the  amount  of  the  price  of  the  deals ;  and  It 
was  argued,  that  if  intereil  could  be  allowed  where 
there  was  no  promife  to  pay  it,  nor  any  written  fecurity, 
ilill  that  this  was  different  from  the  cafe  of  refufing  tp 
pay  for  goods  after  accepting  them,  as  the  vendor  had 
ftili  the  goods  in  his  hands,  and  the  purchafer  could 
{lot  be  fuppofed  to  have  made  any  profit  by  them.  But 

—The  Court  faid,  that  in  either  way  the  vendor  was 
deprived  of  the  ufe  of  money  to  which  he  was  en- 
titled on  a  certain  day ;  and  that  as  interefl  would 
have  been  allowed  had  the  bill  been  given  but  not 
paid,  it  would  be  unjuft  and  abfurd  to  withold  in- 
tereft  where  the  purchafer  had  from  the  beginning 
broken  every  part  of  his  contrad, 

Rule  to  fhew  caufe  refufed. 

The  Attorney  General  and  Marryat  for  the  plintiff, 
Garrow  and  Lowes  for  the  defendant* 


f^idi  Porter  v.  Palgrate,  anU,  373.  Marihall  v.  Poole,  13  Eaft,  98. 

Mac- 
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Mackbnzu  v.  Rowb  aad  others. 

SrSiSlfSS'  ^C'aION  for  the  nondelivery  of  fifty  calks  of  oils, 
coitr  voiraie,  fhiped  on  board  the  Trafalgar  to  be  carried  from 

general  (hip  by    London  to  Surinam. 

the  charterer,  it 

tt^'^k^  The  h6t8  reliecl  upon  by  the  plaintiff  were,  that  the 

T^'^  Il^de-    defendants  were  regiftered  owners  of  the  fliip  in  quet 

to  ^e^thlT**'  ^^^^  >  ^^^^  *^  ^^  ^^^  *^^^  P^^  ^^  board  her  in  the 
tbepwe  put     port  of  London,  for  the  purpofe  of  being  carried  to 

to  be  carried  in  Surinam,  to  wMch  place  fhe  was  then  boimd ;  and  that 
iAhl!l^^n^  afterwards,  the  fliip  not  being  able  to  make  Demarara, 
^JjJ^^jy^JJ^  the  captain  fold  the  oats  exaftly  under  the  fan^e  circum- 
byfcme  perfon  ftances  as  are  mentioned  in  Van  Omeron  v.  Dtnmdt^ 
Sm^ bythe     ^^^^  4^9  where  it  was  held  that  the  captain  had  no 

implied  authority  to  do  fo. 

But  there  was  no  evidence  that  the  oats  had  beat 
received  on  board  the  fhip  by  any  perfon  appointed  by 
.  the  defendants ;  and  it  was  proved  that  they  had  char- 
tered her  for  this  voyage  to  Surinam,  to  a  perfoa 
of  the  name  of  De  Beur,  who  had  put  her  up  » a 
general  fliip. 

Lord  Ellenborough  held  that  the  regiftered  ow* 
ners  of  the  fhip  were  not,  under  thefe  circuoiftances, 
liable  for  the  non-delivery  of  the  oats,  and  directed  a 
nonfuit. 

The  Attorney  General  and  Taddy  for  the  plaintiff. 
Park  and  Littledale  for  the  defendant. 


•emert. 


Vide  Pariih  v.  Crawford,  Stra.  1251.    Vallejo  v.  Wlieekr, 
Cowp.  143,     Ricli  V.  Coe,  Cowp.  636.     Frazcr  v.  Marfli»/^. 

Rod- 
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RoDOERS  V.  FORRESTIRS*  Tuefday, 

July  31. 

^  TTHIS  was  an  a£Uon  of  coveoant  on  a  charter-party,  ifthefrt^htar 

whereby  the  plaintiff  let  to  the  defendant  the  ti^^'Jo*bIfa« 

fliip  Margaret  to  freight  for  a  voyage  from  London  fc«icorfwfaie 

to  Oporto  and  back,  to  bring  home  a  cargo  of  wiae^  /^M^icorenam 

and  the  plaintiff  agreed,  ''  that  the  faid  freighter  fliould  T^I^^ti?' " 

"  be  allowed  the  ufual  and  cuftomary  time  to  unload  htr'^^ltt 

**  the  faid  fhip  or  veffel,  at  her  port  of  difcharge/*  ^'^"lub/'V^  ik. 

detention  of  the 

The  declaration  ftated,  that  the  fhip  arrived  in  the  ^JoVti^A.' 
port  of  London,  her  port  of  difcharge,  on  the  26th  l^^erV'^*'*^ 
of  Auguft  1809,  and  that  the  ufual  and  cuftomary  the  bonded 
time  to  unload  the  faid  (hip  amounted  to  feven  days 
from  thence  next  following  ;  by  means  whereof  it  was 
Xhi^  duty  of  the  faid  freighter  to  unload  the  laid  cai^o 
off  mild  from  the  faid  fhip  in  fuch  ufual  and  cuftomary 
time  as^aforefaid ;  but  that  he  wholly  omitted  fo  to  do, 
and  k^t  and  detained  the  faid  fhip,  with  the  faid  cargo 
oa  bpard  thereof,  forty-nine  days  over  and  above  the 
faid  ufual  and  cuftomary  time  allowed  for  unloading 
the  fame  within  the  port  of  London  aforefaid ; — where- 
by the  plaintiff,  during  all  that  time,  loft  and  was  de- 
prived of  the  ufe  and  profit  of  the  faid  fhip. 

The  Margaret  actually  entered  the  London  Docks 
wth  her  homeward  cargo  on  the  25th  of  Auguft, 
and  was  reported  the  following  day.  On  the  31ft  of 
the  fame  month,  the  wines  were  bonded  by  the  de- 
fendant, and  he  was  ready  to  have  received  them,  if 
they  could  have  been  unloaded.    But  on  account  of 

the 


V. 
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the  crowded  ftate  of  the  London  Docks  at  this  time, 
RoDGERs  the  Ihip  could  not  get  a  birth  till  the  20th  of  Odober, 
and  was  not  fully  difcharged  till  the  26th  of  Hm 
month.  If  the  duties  had  been  immediately  paid 
upon  the  wines,  they  might  have  been  landed  in  a 
much  Ihorter  time;  but  the  fuperintendant  of  the 
London  Docks  faid,  he  had  never  (ince  the  bonding 
fyftem  was  introduced,  known  a  cargo  of  mnes 
broyght  by  a  fhip  fo  large  as  the  Margaret  landed 
and  delivered ;  fuch  cargoes  had  always  been  bonded 

.The  Attorney  General  contended,  on  the  authority 
of  Randall  v.  Lynch^  ante  352.,  that  the  freighter  was 
liable  for  the  detention  of  the  ihip  i^  the  Docks  beyond 
the  time  when  fhe  might  have  been  difcharged^  had 
the  duties  b^en  immediately  paid. 

LordELLENBORouGH.-— Inthat  cafe,  a  fpedficperiod 
of  forty  days  was  fixed  by  the  charter-party  for  load* 
ing  and  unloading  the  cargo.    Here,  the  ftipuIati(Hi  u, 
that   the  freighter  fhall  be  allowed    the    ufual  and 
cujlomary  time  to  unload  the  fhip  in  her  port  of  dif* 
charge.     What  is  the  ufual  and  cuftomary  time  for 
a  fhip  to  unload  a  cargo  of  wines  in  the  port  of  Lon« 
don  ?  According  to  the  evidence,--»when  the  fliip  gets 
a  birth  by  rotation,  and  the  wines  can  be  difcharged 
into  the  bonded  warehoufes.     The  wines  might  have 
been  landed  fooner,  by  an  immediate  payment  of  the 
duties  ;  but  fince  the  bonding  fyftem  was  introduced, 
this  has  ceafed  to  be  the  ufual  and  cuftomary  mode  of 
unloading  fuch  a  cargo,     I  am  therefore  of  opinion, 
that  the  defendant  has  not  broken  the  implied  convet 
nant,  arifing  from  the  terms  of  the  charter-party,  to 

13  unload 
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tmload  the  fliip  in  the  ufual  and  cuftomafy  time  for        i^io- 

that  purpofe  at  her  port  of  difcharge,  and  that  he  is  Rodgbrs 
entitled  to  a  verdift,  v. 

The  Jury  found  accordingly,  ^""^"«- 

The  Atttarney  General  dxid  Marry  at  for  the  plaintiff. 
Topping  and  /.  Warren  for  the  defendant. 


FitU  Burmcfter  v,  HodghUf  pofi.  488, 


ScHOLEY  V.  Ramsbottom  and  others.  stturd^^ 

Auguft  4. 

^tlE  defendants  are  bankers,  with  whom  the  plaintiff  if  banken  ptf  a 

keptcafh.     This  was  an  aftion  to  recover  the  ba-  SJ^^^^/i'^! 

lance  of  his  account,  and  the  only  queftion  was,  whe-  tom^,  under  dr- 

i  *•    r  r  r  cumftanceiwhidi 

iher  they  were  enatled  to  take  credit  for  a  fum  of  ^66L  ought  tohive  ex- 

"^  I       .  cited  their  fuf- 

picion  and  in* 

On  Wednefday  the  20th  of  September  1 809,  the  fo'i^.kj'wquj. 

plaintiflF   being   indebted   to    M^rs.  Miller  and  Co.  p^  ^efwe  pay. 

drew  a  cheque  in  their  favour  in  the  following  form :  not  take  credi& 

for  the  imouBC. 

"  London,  September  2cth  xSop. 
^V  MefTrs.  Ramfbottom,  Newman,  Ramfbottom  and 
^«  Co. 

*^  Pay  Mel&B.  Miller  and  Co.  or  bearer,  three  hun- 
*<  dred  and  fixty  fix  pounds." 
^«  JB^iS  «  Robert  Scholey." 

But 


4B6 

i8io. 

SCftpLBY 

RAM8B0T< 

TOM 

and  Otheri. 
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But  finding  that  the  fum  was  incorr^,  he  tore  (be 

cheque  into  four  pieces^  whi^b  he  threw  from  him, 

and  drew  another  cheque  in  the  fame  form  for  360A 

The  latter  was  prefented  for  payment,  and  paid  by  the 
defendants  the  fame  day. 

On  Monday  the  25th  of  September,  the  firft  cheque 
was  likewife  prefented  for  payment  by  a  perfoa  un- 
known. The  four  pieces  into  which  it  had  been  torn 
were  then  neatly  palled  together  upon  another  flip  of 
paper ;  but  the  rents  were  quite  vifible,  and  the  face 
of  the  cheque  was  foiled  and  dirty.  The  defendants' 
clerk  paid  it,  however,  without  making  any  inquiries. 

Lord  EuuEKBOROUGH  was  of  opinion^  that  under 
thefe  circumftances,  bankers  were  not  juiHfied  in 
paying  a  cheque ;  and  the  jury  found  a  verdid  for  di^ 
plaintiff  for  366/. 

Garrow  and  Lowes  for  the  plaintiff. 
Park  for  the  defendants. 


f^ 


Bankers  cannot  charge  intereji 
vfen  inUreft,  without  an  exprcfs 
contract  for  that  purpofe. 

Dawes  and  others  v.  Pinner^ 
Sittings  after  M.  T.  1810. 


iDg  up  the  account,  the  balaocf 
was  (Iruck  by  the  plaintiffs  at 
dated  times,  and  interefl  then 
charged  upon  the  fums  fbmid  tt) 
be  due  — But  Lord  Ellekbo- 
UGH  would  only  allow  fiinple 


A6^ion  by  bankers  for  money, 
which  the  defendant  had  at  difp    intcreli  upon  (he  fums  advanced 
lerent  times  over-drawn.  In  mak* 


COURT 
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COURT  OF  COMMON  PLEAS. 


ADJOURNED  SITTINGS  IN  LONDONl 


Abitbol  v.  Beneditto.  T'V^f^t 

July  31. 

^HIS  caufe  being  called  in  its  regular  order  on  a  CouoTd,  «r. 

^rk«.m.^«.  A^^ '  though  rctaineil 

tonnerday,— —  .  fortheiJaimiir, 

•     cannot  wtthdnir 
the  record  till  a 

5i&^i&^^,fer|eant,obferved,thatndthertheplaintiff's  ^•^'^ deiv«r«u 
jittomey  nor  witnefles  were  prefent ;  but  if  he  was 
regular,  according  to  the  prance  of  the  courts  fituated 
as  he  was,  he  would  wididraw  the  record :  He  had 
been  retained  in  the  caufe,  but  no  brief  had  ^een  de- 
livered to  him,  nor  had  he  any  inftru£tions« 

Lensy  ferjeant,  faid,  that  he  was  ready  on  the  part 
of  the  defendant,  who  was  in  cuftody ;  and  infifted  that 
under  thefe  circumftances,  the  record  could  not  be 
withdrawn,  and  the  plaintiff  muft  be  nonfiHited. 

Lawhemce,  J.  was  of  opinion,  that  without  a  brief 
being  delivered,  counfel  had  no  authority  to  withdraw 
tiie  record;  and  dire&ed  a  nonfuit  to  be  entered,  unlefi 
a  brief  had  been  previoufly  left  at  chambers* 

Lens  now  moved,  on  the  ground  that  no  brief  had 
been  fo  left,  that  the  nonfuit  fliould  be  abfolute,  and 
that  the  defendant  fhould  be  difcharged  out  of  cut 

tody. 

Sir 


488 

xiio. 

AbOTBOIt 
B&KBDITTO* 
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Sir  James  Mansfield,  C.  J.— 'I  think  a  counfi*! 
can  only  fpeak  or  ad  in  a  caufefrom  his  brie£  Hoiv 
elfe  is  he  to  know  any  thing  of  the  matter  ?  He  cannot 
be  expeded  to  carry  his  retainer  book  along  with 
him,  and  that  would  only  inform  him  that  when 
the  caufe  was  tried  he  was  to  be  for  the  plaintiflF  or 
for  the  defendant.  If  there  has  been  a  pradice  of 
allowing  the  record  to  be  withdrawn  under  fimihr 
drcumftances,  it  mud  have  been  in  inftances  where  no 
oppofition  was  made.  I  have  often  Csad,  I  wovM 
liften  to  no  application  till  brjefs  were  defivered.  And 
I  am  fure  that  this  rule  is  mod  for  the  advantage  both 
of  the  parties  and  of  the  profeffion.  Let  the  nonfuit 
fland  ) — ^but  you  muft  proceed  to  difcharge  the  de* 
fendant  by  fummons  m  the  ufual  way. 


FriAf, 
Auguft  J. 


BURMESTER  t;.  HoDGSOK. 


INDEBITATUS  affumpfit  for  demurrage,  and  for 
the  ufe  and  hire  of  a  (hip. 

The  defendant  was  confignee  of  a  cargo  of  brandy 
brought  from  Cbarente  to  London  by  the  fhip  AtbaBa^ 


If  by  the  bill  of 

lading  of  a  cargo 

of  brands 

brought  into  the 

lu)ndon  Docks, 

■o  time  is  (\ipu- 

lated  within 

which  it  (hall  be 

unloaded,  the 

implied  contrail 

•n  the  part  of  the  confipnee,  is  to  difcharge  the  (hip  in  the  ufual  and  cuflnmary  time  for  unloediK 

fuch  a  cargo— which  is  the  time  within  which  the  brandict  can  be  unloaded  in  the  Docks  into  the 

bonded  warehouiet.   Therefore,    tl.c  confignee  is  not,  under  tbeCe  circumftmces,   Iwible  to  make 

compenfation  to  the  owner  of  .'he  (hip,  in  tlie  nature  of  demurrage,  for  any  d«Uy  occafioned  by  the 

crowded  ftate  of  the  X40odQQ' Docks,  iltUough  ti^  cargo  might  have  bceu  landed  fooner,  if  ibe  ^ifh* 

had  been  immediately  paiA. 
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bF  'which  the  plaintiff  \7as  mafter.    In  the  bill  of       1810. 
bbding^  there  was  no  fHpulation  whatever  for  demur-  ^-      -      — *' 
rage,  or  for  unloading  the  brandy  in  any  partieidar         «. 
timew  HoMton. 

The  Ihip  ei^red  the  London  t>ocks  onthe  19th  of 
Auguft  1809$  but  as  the  docks  were  extrdnely 
crowded,  and  the  brandies  were  to  be  bonded,  fhe  was^ 
not  able* to  begin  to  unload  till  the  nth  of  Odober^ 
ond  did  not  difcharge  the  whole  of  her  cargo  till  the 
1 9th  of  the  (ajne  month,  making  a  period  of  63  days 
from  the  time  fhe  entered^  Suj^fing  the  brandies 
were  to  be  bonded,  the  defendant  Was  not  guilty  of  asny 
^Iful  delay ;  but  had  the  duty  been  paid  immediately^ 
tihey  might  have  been  landed  much  fooner.  It  appeared 
however,  to  be  the  invariable  pradice  to  bond  car- 
goes of  this  fort.  Even  when  the  cargo  is  bonded,  if 
the  Docks  are  not  over  crowded,  20  or  23  days  are  a 
fufficient  fpace  of  time  for  unloading.-— The  plaintiff 
therefore  infifted  that  he  was  entitled  to  a  compenfa- 
tion  in  the  nature  of  demurrage,  from  the  time  the 
0iip  might  have  been  unloaded,  till  (he  was  completely 
difcharged. — But  the  cafe  of  Rodgers  v.  Forrefier  {a) 
being  cited.—— 

Mansfield,  C.  J.  wa6  of  opinion  that  It  could 
not  be  diftinguiflied  from  the  prefent.  Here  the  law 
could  only  raife  an  implied  promife  to  do  what  was  ' 

there  flipulated  for  by  an  exprefs  covenant,  viz.  to 

•  ■  ■     ■        ■  t  11      ».——«■    Ml  ■  I        ■  ■  Ml  I       ■■      M        I    ■   »  ■         H    ■  -« 

(j)  Antiy  483. 

Vol.  IL  K  k  difcharge 
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18  iG.       difcharge  the  (hip  m  the  ufual  and  cujlomary  time  (of 
BuRMBSTER  unloaduig  fuch  a  cargo.   That  has  been  rightly  held  to 
V.  be  the  time  within  which  a  velTel  can  be  unloaded, 

Hodgson.  ^  ^ier  turn,  into  the  bonded  warehoufes.  Such  time, 
has  not  been  exceeded  by  the  defendant.  If  the 
brandies  were  to  be  bonded,  they  could  not  be  un- 
loaded fooner,  and  the  defendant  feems  to  have  been 
as  anxious  to  receive  as  the  plaintiff  was  to  deliver  them* 

Verdia  for  the  defendant. 
Shepherd  and  Beji^  ferjeants,  for  the  plaintiff. 
Lensy  ferjeant,  and  Marryaty  for  the  defendant. 


FUU  Randall  v.  Lynchi  ante  352. 


OXFORD 


49^ 


OXFORD  CIRCUIT. 


Summer  Affixes^  50  Georgo  IIL 


MONMOUTH. 


Coram  Lawbence  J. 


1810. 


Evans  v.  Evans.  Tuefday 

Ausufl  I4tli. 

TRESPASS  for  breaking  and  entering  the  plain-  Tenimforyeait 
tiflPs  clofe,  in  the  parifh  of  Newport ^  in  the  county  ^^f,  't^'i^ 
of  Monmouth^  and  cuttincr  down  the  trees  crowini?  ^^rtaih  for 
therein.     Second  count,  tor  taking  and  carrying  away  on  the  denuM 
the  plaintiflF^s  trees,  and  converting  them  to  the  de-  ^     *** 
fendant's  ufe. 

It  appeared  that  the  trees  which  the  defendant  cut, 
grew  in  a  piece  of  ground  which  the  plaintiflF  occu- 
pied as  tenant  for  a  term  of  years  under  one  Hawkins; 
but  that  there  is  no  fuch  parifli  as  that  ftated  in  the 
declaration. 

Wigley  for  the  plaintiff  contended  that  although 
he  failed  on  the  firft  count,  he  might  proceed  on  the 

K  k  £  fecond» 
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i8io. 
Evans 

V, 

Evans. 
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fecond,  as  the  tenant,  even  after  the  trees  were  cot 
down,  had  fuch  a  poiTeffion  of  them  as  to  enable  him 
to  maintain  trefpafs  for  taking  them  from  the  demifed 
premifes. 

Lawrence  h — ^The  plaintiff  had  no  property  or 

intereft  whatfoever  in  the  trees  after  they  were  fevered 

from  the  freehold*    They  were  then  in  the  legal  pot 

feflion  of  the  reverfioner,  and  he  alone  could  maintain 

trefpafs  for  the  afportatipn. 

Plaintiff  nonfuited. 

Wigley,  for  the  plaintiff. 
Daunceyy  for  the  defendant. 


Vide  Beny  v.  Heard,  Palm. 
327.  Cro.  Car.  242.  S.  C. 
where  it  was  decided  alter  much 
coniideratjoDy  that  the  landlord 
has  fuch  a  pofTefiion  of  timber 
cut  down  duringthe  continuance 
of  the  le^fe  as  to  enable  him  t« 


maintain  trover  for  it^  becaife 
the  intereft  of  the  leflee  in  the 
timber  remained  no  longer  than 
while  it  was  growing  on  the  land 
demifed,  and  determined  inilantlf 
upon  the  (eTeiUnce. 


Bi^i 
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BissE  and  others,  Affignees  of  Stokes,  a  Bank-        J^^^^l' 

rupt,  V.  Randall. 

IN  this  cafe  no  notice  had  been  given  under  Sir  |he^"^^ofI 

5.  Romilly's  Aft,  flat*  49  G.  3.  c.  131 . ;  and  the  »»nkrupt,  if  no 

proceedings  under  the  commiilion  were  produced  and  under  49  Geo  3. 

read  in  the  ufual  way.     The  only  evidence  of  the  peti-  vaiwity  ^  th?* 

tioning  creditor's  dd)t,  was  the  depofition  of  the  peti-  SiTmcd  °"he 

tionine  creditor  himfelf  before  the  commiffioners.  petitioning  ere- 

°  <litor*sdebti« 

fufBdemly 

Abbott  objeaed  that  this  was  infuffident,  as  the  dSi<!2'<!?!b. 
petitioning  creditor  was  not  a  competent  witnefs  to  Shwhi^dTbl. 
fupport  the  commiilion,  and  the  ftatute  only  rendered  ^°f«  t^e  com- 
the  depofitions  of  thofe  admiflSble  in  evidence  who 
might  previoufly  have  been  examined  viva  voce. 

Lawrence,  J. — If  notice  had  been  given,  the  plain* 
tiffs  would  have  been  put  upon  ftrift  proof  of  the 
petitioning  creditor's  debt,  and  the  petitioning  creditor 
would  not  have  been  a  good  witnefs  to  prove  it ;  but 
I  conceive  the  obje£l:  of  the  a£k  of  parJiament  to  have 
been,  to  make  the  depofitions,  by  whomfoever  fworn, 
fufEcient  evidence  of  the  trading,  aft  of  bankruptcy, 
and  petitioning  creditor's  debt,  unlefs  notice  be  givea 
ihat  the  validity  of  the  commiilion  is  contefled. 

The  plaintiffs  had  a  verdidl. 
Wigley  and  Puller^  for  the  plaintiffs. 
Abbott^  for  the  defendant. 

Kkj     '  HEREFORD 
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JiEREFORQ. 


Coram  Le  ]Planc,  J, 


Thurfday  ^^^  '^'  EaRDISLAND. 

Auguft  i6th. 

If  to  an  India.  T^HIS  wos  an  indickment  againft  the  parifb  of  Ejr^ 
Stb^st':;  di/!^"'^*  for  not  repariring  a  highway.-PIea  by 

'"fift  "*  '^f^  ^^^  tovtnfliip  of  Burton  in  the  fai4  parifli,  that  there  are 

three  towiiOiips,  thrcc  townfliips    within   the  parifh,  yiz.  Eardifiand^ 

oll^ie  is  a*pie«  la  Burtojt^  and  Hurdwicke  ;  that  each  townfliip  has  from 

that^lch^of'the  ^™^  immemorial  feparately  repaired    the   highways 

three  iown(hips  within  its  bounds,  and  that  the  highway  in  q*ieftion  is 

ally  repaired  iu  ui  the  townfliip  oiEard'i/land, — -Traverfe  of  the  ciiftom 

fep««eiyjth.  to  rep?ur  feparately. 

records  oi  indid- 
ments  againft  the 

^i(h  gtner^iiiy,        On  the  part  of  the  profecution  there  were  given  in 

highways  fitujte  evidence  feveral  indi£l:ments  againfl  the  parifh  of  Ear- 

withgc^illrai 'piras  d'tjland^  for  not  repairing  highways  in  the  toiunjhip  of 

fiS m4gwiiy.%n&  Eard'Jland  and  the  toivnjhip  of  Hardwicke,   to  which 

convidionsthcre>  •^  '^     i     J.  r 

upon,  axts/>rimS  thc  general  plea  of  not  guilty  had  been  pleaded,  and  on 

<o  difpVnvc"he  which  the  parifh  had  been  convided. 

euftoin  for  each 
townff.iptorepair 

feparately ;  but         Qn  the  Other  fidc  they  offered  to  fliew,  that  the  in- 

evidence  will  *>•-,.  ,.   ^  riri 

admitted  that  habitants  of  BurtoH  were  not  aware  of  thele  pleas  beinjj 

thefe  I  leas  of  not  ^ 

guilty  wcit  \i\tii' 

mi  by  iiihubiunts  of  A  and  B  without  the  privity  of  the  inhabitants  of  C. 

pleaded 
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pleaded ;  but  the  Counfel  for  the  profecution  infifted        18 10. 
that  thefe  records  were  conclufive  evidence  of  a  joint  ^   j^^^     ^ 
obligation  to  repair  being  upon  the  whole  parifh.  Ea&dis- 


Le  Blanc,  J. — ^The  records  prima  facie  difprove 
the  cuftom  alleged ;  but  I  will  admit  evidence  that  the 
pleas  of  not  gMlty  were  pleaded  only  by  the  Inhabitants 
of  the  townfhips  of  Eardijland  or  Hardmcke.  They 
would  have  an  intereft  upon  thefe  occafions  to  throw 
the  burthen  upon  the  parifh  at  large,  and  the  rights  of 
the  townfhip  of  Burton  cannot  be  affeded  by  what 
they  exclufively  did. 

Such  evidence  was  given  in  refpe£k  to  each  of  the 
indictments  put  in  ;  but  the  cuftom  was  negatived  on 
other  grounds,  and  the  Jury  found  a  verdidt  of 
Guilty. 

Peake  for  the  profecution. 

Fuller  ^yod  Clive  for  the  townihip  of  Burton. 


Kk  4  CASES 


CASES 

AllGUED  AND  DECIDED  AT 

NISI    FRIUS 

IN    K.B. 

4f  the  Sittings  in  and  after  Michaelmas  Term^ 

51  George  IIL 


FIRSY  SITTINGS  IN  TERM  AT  WESTMINSTER. 


x8io.  Lee  Gent.  One,  &c.  v.  Jokes* 

iiov^.t;'iath.  ACTION  on-an  Attorney's  BUI. 

lSittoni^"bm,  Park^  for    the    plaintiflF,   contented  himfelf  with 

"^vlinSnce  putting   in   an  order  of   Mr.  Juftice  Grose,    for 

mju*5«'«  ?«*««<>  referring  the  bill  to  be  taxed  by  the  Mafter,  the  de* 

deftndantVun*  fendant's  undertaking  to  pay  what  fhould  appear  to  be 

tSiffld  fp  due,  and  the  mafter^s  allocatur  thereupon  for  the  fum 

pw  to  be  due,  of  264I. 

and  the  matter  f  ^^ 
allocicur  tber»> 

*^°'  E.  Lawes  objedled  that  this  was  infufEcienf. 

Lor4 
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Lord  Ellenborouoh. — ^The  undertaking  adnuts        ^|®^ 
(he  retainer,  and  binds  the  Defendant  to  pay  the  fum  j^g,  Gent, 
which  the  mafter  (hould  find  to  be  due.  One,  &c# 


The  plaintiff  had  a  verdid  on  the  above  evidence, 
Park  and        »,  for  the  plaintiff, 

£•  Lawes^  for  the  Defendant. 


[Attornies,  Lit  and  ColRMgwHil 


Where  it  is  material  for  the  goods  had  not  been  commenced 

defendant  to  (hew  that  the  ac-  before  the  credit  expired,  which 

tion  was  commenced  earlier  than  was  not  till  April  laft.   The  re* 

it  appears  to  have  been  by  the  cord  was  entitled  generally    of 

Nifi  Prius  record,  the  declaration  Eafter  Term.  To  prove  that  the 

delivered  by  the  Plaintiff  is  ad-  a^on    had    been    conmienced 

miiUble  evidence.  too  foon,  the  declaration  deliver- 

■ 

Harris  v.  Orme,  Sittings  after  ed  by  the  plaintiff  to  the  defen- 

fafler  Term,  49  G.  III.  dant  in  Hilary  Term  was  offered 

In  an  a6don  for  goods  fold  and  in  evidence,  and  held  by  Lord 

delivered,  a  queflion  arofe  whe-  ELLBNBoitouGNtobe admiflibk 

tbcr  the  adion  as  to  part  of  the  for  that  purpofe. 


Jomr 


SITTINGS 
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■•  ^   » 1 


SECOND  SITTINGS  IN  TERM  AT  WESTMINSTER. 


Sttufdaf,  NiCHOLLS  V.  BoWES, 

Kbvember  i7U]« 

In  an  aaion       HTHIS  was  aji  aftioii  brouffht  by  the  plaintiff  as  iiv 

jgiinft  the  maker  -  ±      ^      r         c  •rr  /  i_        t.       j  r 

cftpromiflbry  dorfee  ot.a  promiuory  note  drawn  by  the  detea- 

.S^yaSe\t  a  ^**  dant !»  the  foUpwing  form : 

]»articular  place, 
thereis  noneccf* 

liry  fur  prof ing  c<  London j  1  ft  February  1 8 1  o. 

that  It  was  pre-  t 

fented  there  lor        **  Two  Hionths  after  date,  I  promife  to  pay  i  ool. 

reyment.  ^^  ^^  j^  Lines,  or  order,  at  Meflrs.  Auften,  Maundcji 

/ij-ri^/^'^^j^^^^^u  Auften,  and  Tilfon's,  Bankers,  Henrietta  Street, 
^^i^.  /4  P^^'  ^^^'    ««  Covent  Garden,  London,  for  value  received. 

*'  T.  Bowes." 

• 

The  making   and   indorfing   of  the    note   being 

proved,    Burrelly   for   the    defendant,    infifted    that 

\  the  plaintiff  was   bound  to  (hew  that  the  note  was 

prefented  at  the  banking  houfe  where  it  was  made 
payable.    He  relied  chiefly  upon  Ambrofe  v.  Hopwoody 
/£.  "  #..*••/ -i^*-^^  Taunt.  6i,  were  the  Court  of  C.  P.  is  reprefented 
i   A/A*i^A.Vii'*i^''*-^'^>  \i7i\it  held  that,  if  in  an  aftion  againft  the  acceptor 
^ //./•«  •^-'^•^^^y^^of  a  bill  of  exchange,  the  declaration  ftates  that  it 
jimJ(^i^^<^ •  was  accepted,  payable  at  a  banking  houfe,  the  omif« 

fxon  to  allege  that  it  was  prefented  there  for  payment, 
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Js  fatal  on  general  demurrer.  It  follows,  of  courfe^ 
that  fuch  prefentment  mud  be  proved  at  the  trial ;  and 
the  prefent  cafe  is  much  ftronger,  the  place  where  pay- 
ment is  to  be  demanded,  baing  in  the  body  of  the  in- 
(trument,  and  part  of  the  original  contrad  between  the 
parties. 

A  gentleman,  at  the  bar,  who  had  prepared  th^  de- 
murrer in  Ambrofe  v.  Hopwood^  ftated  that  the  a£tion 
was  there  brought  againfl  the  drawer  of  the  bill,  not 
the  acceptor,  and  that  there  was  no  allegation  in 
the  declaration,  that  the  bill  had  been  prefented  either 
at  the  place  where  it  was  made  payable,  or  to  the 
acceptor  perfonally,  fo  that  it  did  not  appear  that 
there  had  been  any  default  upon  his  part,  or  that  the 
liability  of  the  drawer  had  ever  attached. 

Lord  Ellenborough. — ^I  am  clearly  of  opinion  that 
in  an  adion  agaii^ft  the  maker  of  a  promiflbry  note,  the 
place  where  the  inftrument  is  made  payable  is  merely 
Xf%  be  confidered  a  memorandum  where  payment  may 
be  demanded,  and  not  a  part  of  the  contrad.  The 
maker  of  tt)e  note  is  liable  every  where,  and,  as  again(t 
him,  the  bringing  qf  the  action  is  a  fufficient  demand. 

The  counfel  for  the  plaintiff  faid,  they  had  a  witnefs 
to  prove  that  the  note  was  prefented  at  the  bankers  the 
^ay  it  became  due. 

Lord  Ellenborough.— I  am  afraid  to  admit  fuch 
pvidence,  left  doubts  fliould  arife  as  to  its  neceflity. 
And  in  a  caf  j  like  this,  the  plaintiff  is  certainly  entitle^ 

to 
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1 8 10. 


NlCHOLLt 

Bowfii. 


yod  ,  CASES  AT  NISI  PRIUS. 

1810.        to  a  vcrdifk  on  proving  the  hand-writing  of  the  makor 
Ni  c  H  0  L  L  •     ^^  indorfer  of  the  note. 


V. 

Bowis. 


Verdift  accordingly. 

Nolan  and  Copley,  for  the  plaintiff. 

BurreU,  for  the  defendant. 


[Attornles,  FJexney  ani  BeJtn,'] 


Lyon  ▼.  Sundius,  i  Campb.  423.  Wild  v.  Rennardsy  cj.  425.1. 
Sedvidt  Calloghan  v.  Ayletty/^. 


S«urd«y,  KnAPP  V.  SaLSBURY. 

Kovember  17th. 

^B  trcfpart  for  H^RESPASS  fominning  againft  plaintiff's  poft  chaife, 

SrTagfiS  pUin-  in  which  he  was  travelling  along  the  highway, 

drfendtm  «nn^^  ^^^^  ^  ^^^^»  ^^^  killing  one  of  the  horfes  drawing  die 

give  in  evidence  poflKihaife,  by  the  fhafts  of  the  cart.      Plea,    M 

xindcT  not  gui/ty,      *  ' 

that  the  cart  and    gUilty. 
the  chaife  were 
travelling  on  the 

iS^e'direaioSl,  '^^  defence  relied  upon  was,  that  the  chaife  and  die 
•nd  that  the  col-  cart  Were  travelling  on  the  road  in  oppofite  direflionsy 
them  happened  and  that  thc  coUifion  between  them  took  place 
J^«^of"hl^'  through  the  negligence  of  the  plaintiff,  or  by  mere 
puintiff  or  from  accident,  and  without  any  default  on  thc  part  of  the 

jneviuble  acci*  '  /  r 

4eit.  defendant* 

Lord 
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Lord  Ej.lenborough. — ^Thefe  feds  ought  to  have  'Sto. 
been  pleaded  fpecially.  The  only  thing  to  be  tried 
under  the  plea  of  not  guilty  is,  whether  the  defendant's 
cart  ftruck  the  plaintifl['s  chaife  and  killed  his  horfe. 
That  it  did  is  now  admitted  ;  and  the  intention  of  the 
defendant  is  imniaterial.  This  is  an  a£tion  of  treC* 
pafs.  If  what  happened  arofe  from  inevitable  acci- 
dent, or  from  the  negligence  of  the  plaintiff,  to  be 
fare  the  defendant  is  not  liable ;  but  as  he  in  fad  did 
run  againfl:  the  chaife  and  kill  the  horfe,  he  committed 
the  ads  ftated  in  the  declaration,  and  he  ought  to  have 
put  upon  the  record  any  juftification  he  may  have  had 
for  doing  fo.  The  plea  denying  thefe  ads  muft 
clearly  be  found  againfl:  him, 

Verdid  for  the  plaintiff* 

Park  and  Knaj>p  for  the  plaintiff, 

Jervis  for  the  defendants 

[Attorniet  AUot  and  Adami,] 
VUU  Milraan  r.  Do! well,  antt  J78. 


FIRST 
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FIRST  SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


Thuffdty,  MoLONY,  Efqiurc,  V.  Gibbons. 

Kovember  09. 

A*  laion  may      A  CTION  OR  a  judgment  of  the  fupreme  court  of 
iip(m!l^<^^  the  Ifland  of  Jamaica^ 

judgment  obuin- 
cdbvdeftulc, 

T  .?■*.••  '*"*       In  the  iudffment,  after  the  declaration,  which  was 

the  defendant  JO  »  t       r  11        • 

appeared  bjr  at-    in  afiuitipiit',  there  was  the  following  entry  : 

torneyf^without 
proring  that  the 

t^*2a?a^  *'  ^^^  ^^^  ^^^^  ^'  Gibbons^  by  J.  Ferrier  his  at- 
lity  to  appear, or  «  tomey,  comes  and  defends  the  wrong  and  injury 
dant  was  living'  ^^  wheu,  &c.  and  fays  nothing  in  bar  or  preclufion  of 
Sail"^\^e"^  "  the  faid  aftion  of  the  faid  /.  Molony,  whereby  the 
fcrtign  Court,     (c  f^id  J.  GibboTis  remains  therein  undefer.ied  againft 

"  the  faid  /.  Molony :   Wherefore,"  &c.  £in  the  com- 
mon form.] 

Garrow.  for  the  defendant  iniifled,  as  this  was  a 
judgment  by  default,  that  the  plaintiff  was  bound  to 
prove,  that  Ferrier  was  properly  conftituted  the  de- 
fendant's attorney,  or  at  any  rate,  that  the  defendant 
himfelf,  pending  the  original  adion,  was  living  within 
the  jurifdiftion  of  the  fupreme  court ;  and  he  referred 
to  Buchanan  v.  Rucker^  i  Camp.  63, 

Lord 
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Lord  Ellenborough. — I  will  look  to  thefe  foreign 
judgments  with  great  jealoufy ;  but  I  muft  give  them 
credit  for  the  fads  which  they  fpecifically  allege ;  and 
I  mufl  prefume  in  the  prefent  cafe^  that  the  Court  faw 
Ferrier  properly  conftituted  attorney  for  the  defendant. 

Verdid  for  the  plaintiE 


joj 


1810. 

Mo  LOW  Y, 

Efquire, 
Gibbons. 


Park  and  Reader  for  the  plaintiflf. 
Oarrow  for  the  defendant. 


[Attomies,  JHofs  and  NfiherfiU,] 


Vide   Sadler  v.   Robins,   i  Cajnpb.   253.     Hall  r.  Odbcr» 
XI  Eaft.  118. 


Blackhan  v.  Doren. 

A  CTION  againfl:  the  defendant,  as  drawer  of  a  bill 
of  exchange  for  250/.,  dated  Ejngfton,  Jamaica, 
Odober  i,  1809,  on  MefTrs.  Hunter  and  Co.  in  Lon- 
don, at  fix  months  after  fight. 

The  bill  was  rcfufed  acceptance. 


Tucfday, 
December  4xk. 

If  the  drawer  of 
a  bill  of  exchange 
when  it  is  pre- 
fented  for  accep« 
tance,  has  tStSt 
in  the  hands  of 
the  drawees, 
though  he  is  in« 
debced  to  them 
to  a  much  larger 
amount,and  they. 

To  excufe  the  fending  of  notice  of  the  difhonour.  of  ty,hrvc  appr^X 

ated  the  eflfe^h  in 

their  bands  to  the 

(ktkh€t\oD  of  the  debt ;  he  is  entitled  to  notice  of  the  difhonour  of  the  bill  for  non-acceptance   m  he 

aai^t  expedt  under  thefe  circumftaoces  that  it  would  be  accepted  and  paid* 


the 


^3 


Vm 
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'^'^*  .  the  bill  to  the  defexKiiant,  the  pbmtiff  called  a  clerk 
of  the  drawees!,^  who  ftated,  that  when  it  was  pre^ 
fented  diey  had  produce  in  their  hands  belongi^  to 
him  to  the  amount  of  about  1500A ;  but  that  he  owed 
them  I  o^ooo/.  or  1 1  ^oooA,  and  that  they  had  appro* 
priated  the  effe£b  in  their  hands  to  go  in  latisfa&ion 
of  this  debt. 

Lord  Ellenborouoh, — ^If  a  man  draws  upon  2 
houfe  with  whom  he  has  no  account,  he  knows  that 
the  bill  will  not  be  accepted,  he  can  fuffer  no  injurjf 
from  want  of  notice  of  its  diihonour,  and  therdfore 
he  is  not  entitled  to  fuch  notice.  But  the  cafe  is  quite 
otherwife,  where  the  drawer  has  a  fiuduating  balance 
in  the  hands  of  the  drawee.  There  notice  is  pecuSarijt 
requifite.  Without  thij,  how  can  the  drawer  know 
that  credit  has  been  refufed  to  him,  and  that  his  bill 
has  been  difhonoured  ?  It  is  faid  here,  that  the  eSefis 
in  the  hands  of  the  drawees  were  all  appropriated  to 
difcharge  their  own  debt ;  but  that  appropriation 
fliould  appear  by  writmg,  and  the  defendant  fhould 
l)e  a  party  to  it.  I  wifh  that  notice  had  never  been 
difpenfed  with,  and  then  we  fliould  not  have  been 
troubled  with  inveftigating  accounts  between  drawef 
and  drawee.  I  certainly  will  not  relax  the  rule  ftiU 
farther, — ^which  I  fliould  do,  if  I  were  to  hold  that 
notice  ,was  unneceflary  in  the  prefent  inftance. 

Plaintiff  nonfuitecL 


Park  and  CofUy  for  the  plaintiff. 


Littledalff 


^5 
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Littledale  for  tke  defendant. 

Blackhak 

[ Attornio,  St9tt  and  Dtunttts^  v. 

DOSEN. 


Fide  Lcggc  V.  Thorpe,  ante  3x0. 


Doe  ex.  d.  Knight  v.  Quigley.  Tuefday, 

^  Dec.  4. 

TTJECTMENT  to  recover  poffeffion  of  a  houfe  in  ifamangets 

Lonway  Otreet.  a  houfe  to  be  let, 

without  the  pri* 
vity  of  the  land- 
It  appeared  that  Knight  who  had  a  leafe  of  this  ^^'^*  •"<*  ^*»«r 

**  ,•  .  .,     afterwards  enter 

houfe,  wiflied  to  underlet  it ;  that  while  it  remamed  into  a  negociation 
empty,  the  defendant  had  got  intp  poffeffion  gf  it  differ  upon\he 
without  Knight's  privity,  intending  to  take  a  leafe  of  it  J^JS't^.^y^JjIlf; 
from  him ;   that  fome  negociation  afterwards  took  <ain  ejeamcnt 

,  to  recover  pof- 

place  between  the  parties  upon  the  fubjedt ;  but  that  feffion  of  the    " 
they  difagreed  about  a  valuation  of  the  fixtures.         .  ^^ng  In^notk^ 


10  quit. 


It  wa^  objeded  on  the  part  of  the  defendant,  that  a 
notice  to  quit  was  neceffary  under  thefe  circumflances. 

Lord  Ex-L.ENBOROUCjH.— There  is  no  evidence  of 
any  demife  to  the  defendant,  or  of  the  relation  of 
landlord  and  tenant  ever  havuig  fubfifted  between 
him  and  the  leffor  of  the  plaintiff.  If  this  was  a 
tenancy  of  any  fort,  it  was  a  tenancy  at  fufferance,  and 
a  notice  to  quit  was  unneceffary. 

Vol.  n.  LI-  The 


yo6 


r)oE  ex.  d. 

Knight  r. 

QuiGLUY. 


CASES  AT  NISI  PRIUS- 


1810.  The  leflbr  of  the  plaintiflf  had  a  verdifl:. 


Abbott  for  the  leffor  of  the  Plaintiflf. 


Park  for  the  defendant. 


[Attornies,  Scartb  and  If^cgmersJ] 


Vide  Right  v.  Bawden,   3   Eaft,  260.   Denn  v.    Rawlins^  10 
Eady  261. 


Wednefday, 
December  5. 

If  a  man  wtltes 

a  letter  with  in. 
tent  to  f.rovokc 
a  challenge,  Testis 
it  up,  and  )>uts  it 
in;o  the  poll  of- 
fice ii  WtJlm'tH- 
fei\,  ?tidreifirH  to 
a  pcribii  in  the 
City  oiLondiHy 
wh(i  receives  it 
there,  the  writer 
mav  be  indi<ite«l 
fi>i  tiiisofflure  iu 
the  county  of 


Rex  v.  Williams. 

''FHIS  was  an  indidment  for  fending  a  libellous  let- 
ter, with  intent  to  provoke  a  challenge. 

The  letter  being  fealed  up  was  put  by  the  defen- 
dant into  the  two-penny  poft-oflice  in  Park  Street, 
Wcftminjier^  addrefled  to  the  profecutor  in  the  city  of 
London^  by  whom  it  was  there  received.  " 

Marryai  for  the  defendant  contended  that  in  this 
cafe  there  was  no  evidence  of  any  oft'ence  being  com- 
mitted in  the  county  of  MidJlefex,  and  that  it  was 
quite  different  from  the  printing  of  a  libel,  which 
might  be  treated  as  a  mifJemeanor  either  where  it 
was  printed,  or  in  any  of  the  places  where  it  was  dif- 
perfed.  This  letter  had  been  feen  by  no  one  in  Mid^ 
dkfiK  but  the  defendant  himfelf :  it  could  lead  to  no 

breach 
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breach  of  the  peace  in  this  county,  and  it  was  criminal 
merely  in  relation  to  the  profecutor,  who  received  it   ^   ^ 
in  London.  v. 


Williams. 


Lord  Ellenborough, — ^There  was  a  fufEcient 
publication  in  Middlefex,  by  putting  the  letter  into  the 
poft-office  there,  with  intent  that  it  fhould  be  delivered 
to  the  profecutor  elfewhere.  Had  it  never  been  de- 
livered, the  defendant's  offence  would  have  been  the 
fame.  On  trials  for  high  treafon,  intercepted  letters 
are  received  in  evidence  as  overt  afts  of  treafon  in  the 
county  where  they  were  written. 

The  defendant  was  convifted. 

The  Attorney  General  and  Richardfon  for  the  profe- 
cution. 

Marryat  and  Fitzgerald  for  the  defendant. 

[Attomies,  Stymour  and  Ro^wfiH,'\ 


Vidi  Ld.  Prefton's  Cafe,  4  St.  Tr.  409.     Gregg's  Cafe,  Foil. 
218.    Rex.  T.  Stone,  6  T.R.  527-  • 


• 

» 
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ThmChj, 
December  6. 


On  an  ind'if^- 
ment  for  perjury 
in  an  anfwer  to  a 
bill  in  Chancery, 
it  b  fufficif  nt 
•vidence  of  the 
defendant  having 
fw«m  to  the 
truth  of  the  an- 
fwer, to  prove 
fat  Hgnature  to 
it,  and  the  iigna- 
ture  of  the  Maf. 
ter  in  Chancery 
before  whom  it 
purports  to  be 
IWora. 


Rex  v.  Wm.  Bjenson. 

'THIS  was  an  indi£tment  for  perjury  in  an  anfwer  to 
a  bill  in  chancery. 

The  anfwer  purported  to  be  fwom  before  James 
Stanley  Efquire,  a  mafter  in  Chancery.  The  Cleric 
who  produced  it,  and  proved  the  hand-writing  of 
Majier  Stanley  faid,  he  had  no  recolleftion  of  the 
oath  being  adminiftered  to  the  defendant ;  that  thf 
jurat  was  not  in  his  hand-writing ;  but  that  unlefs  on 
very  particular  occafions,  he  is  always  prefent  when 
anfwers  are  fwom,  and  that  he  had  very  Kttle  doubt 
that  he  did  adminifter  the  oath  to  the  defendant  before 
Majler  Stanley  in  the  prefent  inftance.  The  de- 
fendant's hand-writing  was  alfo  proved ;  but  it  appeared 
that  the  anfwer  is  always  figned  by  the  perfon  who  is 
to  fwear  to  it  before  the  oath  is  adniiniftered. 

The  Attorney  General  maintained,  that  the  perfon 
who  wrote  the  jurat  ihould  be  called,  and  that  the 
proof  of  the  oath  was  infufficient.  The  defendant's 
fignature  was  of  no  confequence  whatever,  being  at 
all  events  affixed  before  the  anfwer  was  fworn;  and 
nothing  remained  but  a  prefumption  arifing  from  the 
handwriting  of  the  Majler^  which  could  not  fix  the 
defendant  in  a  criminal  cafe. 


Lord 
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Lord  Ellenborough. — ^I  muft  give  credit  to  the 
tittellation  of  the  M after.    The  oath  appears  to  have        Yi%x 
been  adminiftered  according  to  the  regular  courfe  of  v. 

office.  The  defendant's  fignature  proves  that  he  was  ^*«*^»» 
the  perfon  who  exhibited  the  anfwer,  and  I  muft  take 
the  fignature  of  the  Mafter  for  proof  that  the  perfon 
who  did  exhibit  it  was  regularly  fwom  to  the  truth  of 
its  Contents.  If  evidence  of  this  fort  were  not  fuffi- 
cient,  it  would  be  impoffible  to  prove  any  judicial  pro* 
ceedings  (ji). 


The  indiftment  ftated  that  a  bill  was  filed  in  the  in  an  indift- 
High  Court  of  Chancery,  by  one  Tompkins^  "  againft  "Tn^nfww'C* 
the  faid  William  Benfon  and  anotherr    In  faft  the  IteBiUwaT"^' 
Wll  was  filed  againft  BenfoTii  one  Davies^  and  His  Ma^  lttnl\J!hj 
jefty*8  Attorney-general.    Benfon  had  been  a  dealer  in  a  ag^init  b 
,    malt^  and  had  become  bankrupt.     At  that  time  he  fendam)^wa». 
owed  certain  dudes  to  government.  An  extent  was  ac-  tJ^J^ii^daRaifft*^ 
cordingly  iffued,  under  which  all  his  property  was  fwept  ^^  ^JJ^J[^'^^ 
away.    Tompkins j  one  of  his  creditors,  filed  this  bill  afiigncd  on  a  part 
againft  him,  Davies^  his  affignee,  and  theAttomey-ge-  whlh  w«Tate. 
neral,  alleging  that  the  bankrupt  before  his  bankruptcy  '^^  ^thu^ 
had  lodged  the  title  deeds  of  certain  eftates,  for  the  heWnotiobet 

faidl  vaiiancc* 

purpofe  of  preparing  a  mortgage,  with  Tompkins;  who, 
therefore,  had  an  equity  againft  the  crown  as  well  as 
the  other  creditors.  In  that  part  of  the  anfwer  on 
which  the  perjury  was  afligned,  the  defendant  fwore 
that  he  did  not  fo  deliver  the  deeds  at  the  requeft  of 


(a)    Vide  Rex  v.  Morris,  Bui.  N.  P.  239. 

L  1    3  Tonipkinsj 
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1810.         Tompkins i  or  for  the  purpofe  of  preparing  a  mortgage. 
Rex.        but  to  convince  him  that  he  had  property,  and  for  no 
^'  other  purpofe  whatfoever. 

Benson. 

» 

The  Attorney  General^  contended  that  the  fuit  in 
chancery  was  mifdefcribed.  His  Majefty's  Attorney- 
general  was  a  mod  material  party  to  it,  and  ought  to 
have  been  named  as  one  of  the  defendants. 

Lord  Ellenborough. — In  point  of  fact  the  bill 
was  filed  againfl  Benfon  and  another^  although  there 
was  flill  a  third  defendant.  The  queftion  was  mate« 
rial,  as  between  Tompkins  and  Benfon^  and  it  would 
have  been  quite  enough  to  have  ftated  that  the  Bill 
was  filed  againft  the  latter.  I  do  not  think  it  any  ma- 
terial variance  that  the  bill  is  alleged  to  have  been  filed 
againft  him  and  another.  The  ftatute  rendering  it 
fufficient  to  fet  out  fuch  proceedings  according  to 
their  fubftance  and  effed  (a\  would  be  entirely  de- 
feated if  thefe'  fubtlcties  were  to  prevail.  I  am  of  opi- 
nion that  the  indictment  in  this  refpeft  is  well  proved. 

The  defendant  was  acquitted  on  the  merits. 

Park  and  Abbott^  for  the  defendant. 

The  Attorney  General  and  Dampiery  for  the  defendant. 

[Attorniei  Pcar/cn  tnd  Blaie.] 


(a)   23  Gco;2.  C.  II.  J  T. 


Du  BosT 
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Du  BosT  V.  Beresford.  J^-^t';  6. 

T^RESPASS  for  cutting  and  deftroying  a  pidure  of  ^^^\^^^^f 

great  value,  which  the  plaintiff  had  publicly  ex-  ftroyingapic- 

hibited ;  per  quod  he  had  not  only  loft  the  pifture,  but   fendam  may 

the  profits  he  would  have  derived  from  the  exhibition,  J*?ca1id^*(iiiSre^^ 
Plea,  not  ntilty.  upon  indivuiuais, 

'  *        /  '  ^  and  ihat  heing 

publicly  exhibit- 
It  appeared  that  the  plaintiff  is  an  artift  of  confider-  piece$*by"way  of 
able  eminence,  but  that  the  pifture  in  queftion,  en-  f^^i  ^  ""*" 
titled  La  Belle  et  la  BSte^  or  "  Beauty  and  the  Beaft,''  ^^J^°J^"'[i°^ 
was  a  fcandalous  libel  upon  a  gentleman  of  fafhion  picture  fo 
and  his  lady,  who  was  the  fifter  of  the  defendant.     It  at^'moft  ohi'y  en- 
was  exhibited  in  a  houfe  in  Pall-Mall  for  money,  and  '^:\ZT7L 
great  crowds  went  daily  to  fee  it,  till  the  defendant  i«i°t  and  canvas, 

»-'  •  .     .         .  •  which  formed  its 

one  morning  cut  it  in  pieces.     Some  of  the  witneffes  component 
eftimated  it  at  feveral  hundred  pounds. 

The  plaintiff's  counfel  infifted  on  the  one  hand, 
that  he  was  entitled  to  the  full  value  of  the  piclure, 
together  with  a  compenfation  for  the  lofs  of  the  exhi- 
bition ;  while  it  was  contended  on  the  other,  that  the 
exhibition  was  a  public  nuifance,  which  every  one  had 
a  right  to  abate  by  deftroying  the  pifture. 

Lord  Ellenborough. — ^The  only  plea  upon  the 
record  being  the  general  iffue  of  not  guilty ^  it  is  unne- 
ceffary  to  confider,  whether  the  deftruftion  of  this 
pifture  might  or  might  not  have  been  juftifiedt  The 
material  queftion  is,  as  to  the  value  to  be  fet  upon  the 

article 

LI  4 


pans. 
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1810.        article  diftroyed.    If  it  was  a  libel  upon  the  perfont 
Du  BotT     introduced  into  it,  the  law  cannot  confider  it  valuable 
t>.  as  a  pifture.    Upon  an  application  to  the  Lord  Chan- 

*  CELLOR,  he  would  have  granted  an  injunftion  agaioft 
its  exhibition,  and  the  plaintiff  was  both  civilly  and 
criminally  liable  for  having  exhibited  it.  The  Jury, 
therefore,  in  affeffing  die  damages,  mud  not  confider 
this  as  a  work  of  art,  but  mud  award  .the  plaintiff 
merely  the  value  of  the  canvas  and  paint  which  form- 
ed its  component  parts. 

Verdi£l  fof  the  plaintiff.    Damages  5/. 

In  the  courfe  of  the  trial.  Lord  Ellekborouoh 
held  upon  argument,  that  the  declarations  of  the  ipec> 
tators,  while  they  looked  at  the  pidure  in  the  exhiU- 
tion  room,  were  evidence  to  fliew  that  the  figures 
pourtrayed  were  meant  to  reprefent  the  defendant's 
fifter  and  brother-in-law. 

Jekyll^  Marryaty  and  Gafelee^  for  the  plaintiff. 

The  Attorney  General^  Park^  and  Brougham^  for 
the  defendant. 

[Attoraies,  FHcher  ind  L^wtukt^ 


Vfde  Foret  v.  Jones,  4  Efp.  recover  the  Talue  of  obficene.^ 

N.  P*  Cas.  97.  in  which  it  wai  libellous  prints  fold  bythePlaia- 

held  by  Law&bnce  J.  that  an  tiff  to  the  Defendant* 
aAion  cannot  be  maintained  to 


R£X 
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Rex  v.  Gardner.  December;* 

npHIS  was  an  adion  againft  the  major-commandant  '^^^^^^ 

of  the  2d  battalion  of  Carmaerthen  Volunteers^  for  evidence  of  tiM 

charging  and  receiving  pay  from  government  tor  a  menu  therem 

a  greater  number  of  men  than  had  muftered  in  his  ^'^na^  ST  * 

corps  within  certain  periods  mentioned  in  his  returns  *",|^J[*]J^^^ 

to  the  war-office.  *«>  the  irmy  for 

&ire  muften»  it 
it  f tifficient  to 

To  prove  that  he  was  commandant  of  this  corps  JcJ^^i^n^'Se  ch*. 
as  averred  in  the  information,  the  counfel  for  the  raacr  menoooeJ 

n    n  •       1  i^  ,   -      in  the  mfoiTO- 

crown  at  nrlt  put  in  the  London  GaTiette^  m  which  atioa,  without 
his  appointment  was  officially  notified.  c^^^Soicm 


theKui|. 


Scarlett  for  the  defendant  objeded  that  this  was  in- 
fufficient,  and  that  they  were  bound  to  prove  the  ap- 
pointment, either  by  producing  the  defendant's  com- 
miffion  figned  by  the  King,  or  by  (hewing  that  notice 
had  been  given  to  the  defendant  to  produce  it,  and 
then  offering  fecondary  evidence  of  its  contents. 

Lord  Ellenbo  ROUGH. — ^I.  cannot  think  the  Gazette 
is  evidence  for  the  purpofe  for  which  it  is  adduced ; 
but  it  will  be  enough  to  prove  that  the  defendant  has 
afted  as  Major-Commandant  of  this  corps,  without 
adducing  dired  evidence  of  his  appointment  by  the 
King. 

The  fa£t  of  his  having  aded  in  this  capacity  ap- 
peared from  the  returns  themfelves,  in  which  he  de- 

fcribe4 
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1810.       fcribed  himfelf  as  Major-Commandant  of  the  corps; 

"^     "■    -^  and  the  cafe  being  fully  fubftantiated  in  other  refpeds, 

^.  he  was  found  guilty. 

Gardner. 

.    The  Attorney  General^  Parky  Abbott  and  Ricbardfon 
for  the  Crown. 


Scarlett  and  Adqlphus  for  the  defendant* 

[Attornics  LiUbfidd  aiid  Hodgfon'\ 


Vide  Rex  V.  Holt,  5  T.  R.  436. 


ADJOURNED 
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ADJOURNED  SITTINGS  IN  LONDON. 


Everett  v.  Collins.  D^mb^i«. 

^/[ONEY  had  and  received,  to  recover  the  fum  of  i^l^;^* 

J  y  q/^  payment  of  his 

'       *  ddbt,  or  a 

cheque  upOo  a 

The  plaintiff  had  employed  the  defendant,  who  is  agent  of  his 
afalefmahin  Smithfield  market,  to  fell  fome  cattle  for  JeJ.'^J.tJT^il^. 
him,  and  on  the   i  cth  of   Jane  laft  his  fon  went  to  ^^'  \^'^  ^"^^ 

•^  ^  not  difcharge  tha 

receive  the  money.    The  defendant  carried  the  young  debtor,  if  the 
man  with  him  to  Mingay,  Nolt  and  Co.  who  a£lcd  as  honoured;  al- 
book-keepcrs  and  fiib-agents  for  him  and  a  number  of  Igent'klil Vitu 
other  falfcmen,  and  defired  them  to  make  out  the .  ^  !*'^*""  °^J"* 

principal  m  his 

plaintiff's  account.     The  account  (hewed  that  the  fum  hands  to  a  lotger 
of  171/.  5J.  6^.  was  due  to  the  plaintiff.     Mingayy  j/ilr/a 
NoU  and  Co.  then  offered  to  pay  the  plaintiff's  fon  in         '       *^ 
Bank  of  England  notes,  but  he  Jaid  a  cheque  would 
fuit  him  better  for  the  170/.     Accordingly  they  paid 
him  I A  5^.  6d.  in  cafh,  and  gave  him  a  cheque  for 
1 70/.  upon  Smith,  Payne  and  Smith,  bankers  in  the  city. 
The  cheque  was  carried  immediately  to  the  bankers  and 
diftionoured.     Various  other  cheques  of  Mingay,  Nott 
and  Co.  were  difhonoured  the  fame  day,  as  they  had 
greatly  overdrawn  their  account  j  but  they  continued 
to  pay  at  their  counter  till  four  o'clock,  when  they 

fmally 
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finally  {topped,  with  a  balance  of  the  defendant's  in 
their  hands,  larger  than  the  fum  in  queftion. 

Park  contended,  that  the  lofs  ought  to  fall  upon 
the  plaintiff,  as  he  had  had  an  offer  to  be  paid  in  Bank 
of  England  notes,  and  by  his  refufing  that  offer,  the 
defendant  had  loft  the  170/.  in  the  hands  of  Mingajy 
Nott  and  Co.  The  plaintiff  for  his  own  accommoda- 
tion prefers  the  credit  of  thefe  perfons  to  ready  money, 
and  he  muft  therefore  ftand  to  the  rifk  of  the  fecuricy 
he  chofe  to  take. 

Lord  Ellenborough. — ^In  the  ordinary  cafe,  if  a 
creditor  prefers  a  bill  of  exchange  accepted  by  a  (ban- 
ger to  ready  money  from  his  debtor,  he  muft  abide 
the  hazard  of  the  fecurity  he  takes.  But  Mingajy 
Nott  and  Co.  are  not  to  be  confidered  in  the  light  of 
third  perfons,  but  as  the  defendant's  fervarits.  When 
they  offered  to  pay  by  notes  or  their  cheque,  that  was 
tantamount  to  an  offer  to  pay  by  notes  or  bis  cheque. 
The  cheque  muft  be  looked  upon  as  his;  and  there 
is  no  pretence  for  faying  that  a  debtor  is  difcharged 
by  giving  a  cheque  which  produces  nothing,  although 
payment  in  caih  may  have  been  previoufly  tendered. 

Verdia  for  the  plaintiff. 

The  Common  Serjeant  and  Gurney  for  theplaintiff. 
Park  and  Lowes  for  the  defendant. 

[Attorniei  JViUougLy  and  £<£>.] 

So 
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So  where  the  defendant  had 
€ontra&ed  to  pay  the  plaintiff 
for  carrying  a  cargo  of  pilchards 
to  Ancona,  and  the  plaintiff 
had  taken  a  hill  for  the  amount 
from  the  defendant's  agent  there, 
which  was  afterwards  di(honour« 
edy  it  was  held  that  this  was  no 
payment  to  difcharge  the  de- 


fendant, though  his  ag^nt  at  the 
time  owed  him  more  money 
than  the  amount  of  the  hill. 
Taplcy  V.  Martens,  8  T.  R.  45 1 . 
yiJe  etiam  Bolton  v,  Richard 
6T.  R.  139.  I  Efp.N.P.C. 
Z06.  and  Browa  v.  Kewley, 
a  Bof.  Pol.  518. 


5«» 


i8jo« 


Frazer  v.  Marsh. 

nrHIS  was  an  adlion  for  provifions  and  ftores  fup- 
plied  to  the  (hip  Prince  of  Wales,  in  Odober, 
1808. 

In  June  jiBo5,  this  (hip  was  taken  in  execution  by 
the  (heriflF  of  Eflex,  under  a  fi.  fa.  againft  one  Hearne^ 
the  regiftered  owner,  and  fold  to  the  defendant ;  but 
the  legal  title  was  not  formally  transferred  to  him  till 
the  beginning  of  the  prefent  year.  He  took  pofleffion 
of  her  after  the  purchafe  ;  and  on  the  4th  of  Febru- 
ary 1 806,  he  entered  into  an  agreement  with  Walker, 
the  captain,  to  let  him  the  fliip  for  three  years,  to  be 
ufed  and  employed  by  him  as  he  (hould  think  proper, 
at  the  rent  of  100/.  a  year.  The  Defendant  interfered 
no  more  in  the  management  of  the  fbip,  and  the  pro- 
vifions and  (lores  in  queftion  were  ordered  by  an 
agent  of  Walker,  the  captain,  while  he  was  in 
po(re(non  of  her  under  the  agreement. 


M«nd.i7« 
December  xa 

The  defendant 
purchafed  a  fliip 
taken  in  ciecu- 
tion  under  a  & 
fa.  in  the  year 
1805 ;  but  tht 
legal  cidt  wit 

not  regularly 
tranaferred  to 
him  till  1 81a 
In  iSo4  he  en- 
tered into  aa 
agreement  with 
the  captain  to  ItC 
him  the  (hip  for 
three  yeara  at  a 
certain  yearly 
rent,  and  in  no 
way  interfered 
with  the  manage- 
ment of  the  (hip 
afterwardar 
Held,  that  the 
defendant  waa 
pot  liable  for 
ftores  fupplied  t% 
the  (hip  durinf 
the  three  year- » 
by  order  of  an 
•gfin  of  the 
capuin. 


Lord 
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Lord  Ell ENBo ROUGH  was   opinion,   that  under 
FiiAZEit~'   thefe  circumftances  the  aftion  could  not  be  maintained. 
V*  The  defendant  was  not  documentary  owner  when  the 

provifions  and  ftores  were  fupplied ;  during  the 
three  years  for  which  the  fhip  was  let,  the  relation 
of  principal  and  agent  did  not  fubfift  between  him  and 
the  captain,  and  the  credit  mull  be  taken  to  have  been 
given  to  Walker  only. 

Plaintiff  nonfuited. 

In  the  enfuing  term  an  application  was  made  for 
a  new  trial ;  but  the  Court  refufed  a  rule  to  fliew 
caufe,  being  of  opinion,  that  the  relation  of  owner  and 
mafter  did  not  fubfift  'between  the  defendant  and 
Walker  when  the  ftores  were  fupplied  j  that  Walker 
was  in  no  fenfe  the  defendant's  fervant,  and  could 
have  no  authority  from  him  to  order  the  ftores ;  and 
that  the  cafe  of  a  fliip  being  hired  for  a  defixiite  periodi 
is  different  from  the  chartering  Jier  for  a  voyage, 
where  the  mafter  is  always  appointed  by  the  owner. 

Park  and  Richardfon  for  the  Plaintiff. 

Scarlett  for  the  Defendant. 

[Attornies  IVillis  aiid  Palmer. "[ 


The^  cafes   upon    this  fub-  lcJ9  t.  Wheeler,    Cowp.   143. 

je£i  will  be    found  foroewhat  Rich  v.  Coe,  Cowp,636.  Jamet 

contradidory .        Vide     Parifti  v.  Jones,  3  Efp,  N.  P.  Cat.  27 
••  Crawford,  Stra.  1251.    Val- 


WlLLIAmS 
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Williams  V,  Sills-  l^/i?.''   ' 

(COVENANT  for  not  keeping  premifes  in  repair.         if  the  piainuff 

Vy  declare*  upon  a 

detd,  tnd  then 

Pleas,  I.  Performance.     2.  a  Licence.  .//^!i;MVif 

Mt  the  trial  he 

For  the  purpofe  of  fhewing  the  words  of  the  cove-  part  of  the  deed 
nant  more  fully  than  they  were  dated  in  the  declara-  on  the  wwi!?i« 
tion,  the  plaintiflf 's  counfel  put  in  the  deed,  which  they  Si!?  aJtSini^  *^ 
contended  they  had  a  right  to  read  without  proving  it  ^fn«f«  *«  ^^ 
by  the  fubfcribing  witnefs,  there  being  no  plea  of  non 
e/tfadum. 

Lord  Ellenborough. — ^The  defendant  by  refrain- 
ing from  the  plea  of  non  ejifa6lum^  has  only  admitted 
fo  much  of  the  deed  as  is  expanded  upon  the  record  ; 
and  if  the  plaintiff  would  avail  himfelf  of  any  other 
part  of  the  deed,  he  muft  prove  it  by  the  attefting 
witnefs  in  the  common  way.  I  know  not  at  prefent 
that  the  inftrument  produced  was  ever  executed  by  the 
defendant,  although  it  partly  agrees  with  that  which 
the  plaintiff  has  declared  upon. 

The  plaintiff  had  a  verdict. 
Fark  and  Read  for  the  plaintiff. 
Gafelee  for  the  defendant* 

[Attornles,  RatMliuftn  and  Foulke* .] 


«*»^^«».ii »  ■  »■ 


Vidfi  Hodgkinfon  v.  Marfden,  antt  121. 
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Tiitfday,Dt- 
ctmber  ii. 


In  an  indenture 
of  leaTe  with  i 
claaf«  of  re-en- 
try, there  it  • 
genenl  covenant 
on  the  part  of  the 
tenant  to  kee^ 
the  nremifei  m 
Itpair;  and  it  ia 
farther  ftipulated 
hv  en  indepen- 
dent covenant, 
that  the  tenant 
within  three 
monthafrom 
notice  being 
Jerved  upon  him 
by  the  landlord 
fluU  repair  all 
defers  fpecified 
in  the  notice. 
The  landlord 
nfier  fenring  him 
with  a  notice) 
Biay  vtitbim  tbi 
$brm  mmtlu 
bring  an  ejc£^- 
ment  againlt 
him  for  a  breach 
of  the  general 
covenant  to  re- 


Roe  ex  d.  Goatly  v.  Paike     . 

P^JECTMENT  for  a  houfe  in  Fetter  Lame  an  th« 
forfeiture  of  a  leafe.  The  demife  was  laid  on  the 
2d  of  0£lober  laft. 

By  indenture  bearing  date^  28th  Auguft  1809, 
Goatly  let  the  premifes  to  Paine  for  twenty-ooe 
Years,  and  Paine  covenanted  to  keep  them  in  repair 
during  the  term ;  it  was  likewife  provided^  *^  that  it 
fhould  be  lawful  for  Goat^j  and  his  furveyor,  with 
workmen,  twice  in  every  year  during  the  faid  term 
at  feafonable  times  to  enter  the  faid  premifes  to 
view  the  defeds,  and  of  all  defefb  there  found  to 
leave  notice  at  the  faid  premifes  for  the  amend- 
ment thereof,  and  that  Paine  fhould,  within  three 
months  after  fuch  notice,  repair  all  fuch  defe&s  of 
which  fuch  notice  (hould  have  been  given.'*  The 
indenture  contained  the  ufual  claufe  of  re-entry. 

It  was  proved  that  the  premifes  were  out  of  repair 
on  the  day  of  the  demife.  The  defence  was  reded 
upon  the  eflfefl;  of  a  notice,  in  the  following  form, 
which  had  been  fent  by  the  ieiTor  of  the  plaintiff  to 
the  defendant  on  the  1  oth  of  September  preceding. 

**  In  purfuance  of  a  certam  indenture  of  leafe  bear- 
•*  ing  date  28th  Auguft  1809,  made,  &c.  I  do  hereby 
give  notice  and  require  you  forthwith  at  your  own 
proper  cofts  and  charges,  to  put  the  premifes  de« 
^^  mifed  by  the  faid  indenture  of  ieafe,  and  every 

5  "part 
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.^  part  ther^f  mto  ^ood  and  fubftantial  repair,  ?gree-  ^     ^^^^ 

**  able  to  the  covenant  on  your  part  and  behalf  coor  Goatli 

••  tained  in  the  faid  indenture  of  leafe.*'  _  '^• 


Pains. 


It  was  contended,  that  the  leflfor  of  the  plaintiu* 
having  given  this  notice,  could  not  bring  bts  ejed:* 
ment  till  three  months  had  expired. 

Lord  £LL£NBORouoH.-p-The.  indenture  contains 
Z  general  covenant  to  keep  the  premifes  in  repair. 
By  ^each  of  this,  the  leafe  was  forfeited,  and  the 
iiuotice  was  no  waiver  of  the  forfeiture. 

The  leffor  of  the  plaintiff  had  a  verdiS. 
.  Park  and  ■  for  the  leffor  of  the  plaintiff.. 

-.     Gurney  for  the  defendant. 

[Anoniies,  Jimis  and  TrrwLlu.l       i^ 


Ingram  t;.  L£A.  -..    - 

Friday,  Df€Cfi»- 
bcr  14. 

T^HIS  was  an  aftion  againft  a  carpet-manufadurer,  for    ^"  •"  *^^^  ^ 
not  delivering  a  quantity  of  carpeting  which  he   g^t  mld"?y 
had  made  for  the  plaintiff.  J^*  JS"if* 

purfuance  of 

tettnorandum  in  writing  orderbg  tht  goods,  but  not  prpTiDg  ^  ^Wu&.Um^  ^liT^ZhL  mm 
tt  fwid  m  evidence  with,OMt  »  ftarapi  ^"  "*•  ^juea,  m^ 

Yo*.  lit  Mm  T^ 
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^'^I ^       It  appeared  that  when  the  plaintiflF  went  to  order 

the  carpeting  he  wrote  down  upon  a  flip  of  paper  left 
with  the  defendant  a  memorandum  in  the  foUowmg 
form: 


8  Pieces,  body  black'  and  crimfon,  243. 
4  Ditto,  border  ditto,  half  yard  wide. 

^^  John  Ingram. 
**  ap.  City  Road,  13th  Oftober  1808." 

Park^  for  the  defendant,  objefted  to  this  paper  being 
read,  as  it  had  no  (lamp.  The  contract  mufl  be  coo- 
fidered  executory,  or  it  was  void  under  the  ftatute  of 
frauds,  there  being  no  memorandum  in  writing  figned 
by  the  party  to  be  charged  (a).  But  if  the  goods 
were  not  then  made,  the  agreement  did  not  come 
within  the  exception  of  the  ftamp  aft  with  refpeft  to 
goods,  wares,  and  merchandizes,  and  could  not  be  re- 
ceived in  evidence  without  a  ftamp  (*)• 

Marryatj  contra,  contended  that  this  paper  was 
not  an  agreement,  but  a  mere  order.  It  was  not 
figned  by  the  parties ;  it  fixed  no  price  for  the  goods; 
and  it  contained  no  ftipulation  as  to  when  or  how 
they  fhould  be  delivered.  It  was  merely  oflFered  to 
fliew  that  fuch  goods  were  ordered  by  the  plaintiff 
from  the  defendant,  and  other  evidence  woul4  proit 


(a)  ^9  Car,  t.  c.  3.  f.  17.  Towers  v,  Ofoorne,  Strai  506. 

(b)  Buxton  V.  Bodaly  3  £aft,  303,    Waddington  v.  Briftowi 
1  hot  and  Pul.  452. 

tkat 
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that  the  defendant  accepted  the  order,  and  made  the  x^xo. 

goods  for  the  plaintiff;  but  that  upon  a  rife  of  pricey  he  Imoram 
refufed  to  deliver  them.  v. 


Lba. 


Lord  Ellenborough  was  of  opinion  the  paper 
was  evidence  without  a  flamp> —  and 

The  plaintiff  had  a  verdi£t« 
Marryaf  and  Bolland  for  the  plaintiff. 

Park  and  Lawes  for  the  defendant. 

* 

[Attorntes,  LudUxo  and  C^jmoh.] 


BaSSETT  V.  CoLLlS.  Ti\4zf,  Dccim- 

ber  14. 

TpHIS  was  an  aftion  on  the  warranty  of  a  horfe.  x^mrimg  u  not 

unfoundneis  ia  a 
horfe,  imlefir  it 

It  was  proved,  that  the  horfe  beine  put  to  hard   ^  ^^"^^  *?  v^ 

^  '  "  *  cecd  from  lomt 

work  a,  few.  days  after  he  was  purchafed,  he  turned   difeai*« »  or- 
out  to  a  roarer ;  and  a  queftion  arofe,  whether  roaring 
conftitutes  unfoundnefs  ? 

Lord  Ellenborough. —  It  has  been  held  by  very 
high  authority  (^ ),  that  roaring  is  not  neceffarily  un- 
foundnefs ;  and  I  entirely  concur  in  that  opinion.     If 


*"i^ 


(tf)  Sir  Jamei  Mansfield,  C.  J. 

Mm  2  the 


COLLIS. 
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I 

x8f  o.       ^he  horfe  emits  a  loud  noife,  which  is  offeniive  to  the 
Bassbtt    ^^9  merely  from  a  bad  habit  which  he  has  contraded, 
V.  or  from  any  caufe  which  does  not  interf€;re  with  his 

general  heahh  or  mufcular  powers,  he  is  ftill  to  be 
confidered  a  found  horfe.  On  the  other  hand^  if  the 
roaring  proceeds  from  any  difeafe  or  organic  in&rmity 
which  renders  him  incapable  of  performing  the 
ufual  fundlions  of  a  horfe,  then  it  does  conftitute  un- 
foundnefs.  The  plaintiflf  has  not  done  enough  in 
fhewing  that,  this  horfe  was  a  roarer.  To  prove  a 
breach  of  the  warranty,  he  muft  go  on  to  fliew  that 
the  roaring  was  fymptomatic  of  difeafe. 

The  defendant  had  a  verdid. 
Marryat  and  Campbell  for  the  plaintiff. 
Park  and  La^vue^  for  the  defendant. 

{Attornies,  Em[>fin  and  T^i^r.] 


Q.  as  to  thru/bes^fplintsj  and  rinary   furgeons .  examined  weie 

qulddtng  ?   There  have  been  fe-  fo  contradidorvy  that  it  was  im- 

▼eral  trials  lately  in  which  it  was  pof&ble  for  the  court  to  lay  dowo 

debated  whether  thefe   confti-  any  general  rule  upon  the  fub- 

tute  unfouudnefs ;  but  the  opi-  jett      FUe  Garment  v.  Bafr^ 

nioDS  of  the  farriers  and  vete-  2  Efp.  N.  P.  C.  673. 


Bat. 
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Batchellor  and  another  v.  Salmon.  Saturday, 

I^«cerob9r  15. 

n^HIS  was  an  action  on  a  written  indemnity  given  by  a  wrk  dir«aed 
the  defendant  to  the  plaintiffs,  under  the  follow-  Se"^*^  .*^  "^ 
ing  circumftances :  d^fcriSd"*'^  ^ 

pleatiing  at  di- 

There   had  been  a  levy  upon  the  goods  of  one  individual  4 
Harris  J  at  the  fuit  of  one  Breakfpeare^  for  whom  the  [Jf^^  S^wiTci 
plaintiffs  were  attomies.     A  doubt  arifing  whether  ***?  *^"*y  . 

.  wMn  tho  writ  ' 

Harris  had  not  committed  an  aft  of  bankruptcy  before  iffucd. 
che  execution,  the  fheriff  would  not  pay  over  the 
hioney  levied  without  an  indemnity.  In  confidera- 
tion  that  the  plaintifi^  would  indemnify  the  fheriff, 
the  defendant  then  undertook  to  indemnify  them. 
The  money  was  accordingly  paid  over  to  Break'- 
fpeare  ;  bilt  an  aftion  of  trover  was  afterwards  brought 
^gainft  the  fheriff  by  Harris's  afligrtees,  and  the  prefent 
fflaintiffs  were  obliged  to  pay  the  amount  of  the  fum 
levied,  together  with  cofts. 

The  declaration  ftated,  that  Breafcfpeare  fued  out 
**  a  certain  writ  of  our  Lord  the  King,  called  a  Jieri 
facias y  diredcd  io  Chrijiopher  S?nith^  EfquirCy  and  Sir 
Richard  Phillips,  Knight,  Jhertff  of  Middlcfexr 

The  writ  produced  was  a  fi.  fa.  in  the  common 
form,  addreffed  to  the  fheriff  of  Middlefex  generally. 

M  m  3  Park 


fitr§ver. 
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18x0.  Park  objefted  that  this  was  a  variance;  but  Lord 

Batch  EL-  Ellenbo ROUGH  held,  that  as  Cbrijlopher  SmHb  and 

LOR  Sir  Richard  PbilUps  were  in  reality  IheriflF  of  AGddle- 

ano  cr  j-^^  ^^  ^j^^  nm^^  the  writ  might  be  alleged  to  have 

Salmon,     been  directed  to  them  by-name. 

An  t^km  xhe  declaration  afterwards  went  on  to  (late,  that 

I  |»aiticuUr  ium  in  Michaelmas  term,  in  the  48th  year,  &c.  a  certain 
fcc  ^^^tTin  aftion  was  profecuted  at  Weftminfter,  by  certain  per- 
^Z  for"  he"  ^^"s  againft  the  faid  Chriftopher  Smith  and  Sir  Richard 
«  '^hTf"*'^  ^^  PA/7/r/x,  as  fuch  fheriff  as  aforefaid,  for  the  recovery 
^  of  money,"  of  the  faid  funi  of  money  fo  paid  as  aforefaid  (viz. 
it  J^»n  r/klT  the  money  levied  upon  the  goods  of  Harris,  the  bank- 
rupt.) 

The  evidence  was,  that  an  a^ion  of  trover  had 
been  brought  by  Harris's  aflignees  for  converting  the 
goods. 

Park  contended  that  the  adion  defcribed  .in  the 
declaration  was  an  adion  for  money  had  and  received  i 
and  that  the  real  adion  being  trover^  this  was  a  fatal 
vaiiance. 

Lord  ELLENBORouoH.-r-An  adion  of  trover  was 
brought  *^  for  the  recovery  of  the  faid  fum  of  money 
fo  paid  as  aforefaid/*  The  recovery  of  the  money  i$ 
flated  in  the  declaration  as  th^  objed  of  the  adion, 
and  the  means  employed  was  an  adion  of  trovjer« 
There  is  here  no  incongruity. 

The  plaintiffs  had  a  verdid. 

la 
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In  the  enfuing  term  Park  moved  for  a  new  trial  on 
account  of  a  mil'direftion  on  both  thefe  points :  but 
ihe  court  thought  there  was  no  variance,  and  refufed 
a  rule  to  {hew  caufe. 

Jekyll  and  Pulkr  for  the  plaintiff. 
Park  forthe  defendants.  . 


1810. 
Batchil* 

LOR 

aod  another 
Salmon; 


Barclay  v.  Bailsy. 

A  CTION  againft  the  drawer  of  a  bill  of  exchange 
accepted  by  one  David  Hardy. 

At  eight  in  the  evening  of  the  day  the  bill  became 
due,  it  wa$  prefented  at  the  houfe  mentioned  on  the 
face  <^  it  as  the  drawee's  place  of  refidence,  when 
the  anfwer  given  by  a  perfon  who  came  to  the  door 
was,  that  Mr.  Hardy  had  become  bankrupt j  and  re* 
moved  into  another  quarter  of  the  town. — On  the  part 
of  the  defendant,  it  was  proved  that  he  had  a  perfon 
ftationed  at  this  houfe  for  the  purpofe  of  taking  up  the 
bill,  from  nine  in  the  morning  till  four  in  the  after- 
noon, but  that  no  one  prefented  it  during  that  time ; 
and  the  point  was  ftrenuoufly  argued,  that  a  prefent* 
ment  fo  late  as  eight  in  the  evening  was  infufficient  to 
charge  the  drawer. 


Monday, 
Dec.  17. 


TIm  pr«retit« 
nent  q§  a  bill  of 
cichang^for 
payment  at  the 
houfe  of  a  mer 
chant  refidiof 
in  London,  at 
8  o'clock  in  the 
eveninif  of  the 
day  it  becomes 
due,  is  fuffident 
to  chai;ge  tbt 
drawer. 


.  Mm  4 


Lord 


5»« 


BilltCLAT 

SAiiir. 
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I/Trd  Elx.£NBorouch. — I  think  this  p^eTentment' 
fufficient.  A  common  trader  is  different  from  bankers, 
and  has  not  any  peculiar  hours  for  paying  or  receiving 
money.  If  the  prefentment  had  been  during  the 
hours  of  reft,  it  would  have  been  altogether  unavail- 
ing ;  but  eight  in  the  evening  cannot  be  confideted 
an  unfeafonable  hour  for  demanding  payment  at  the 
houfe  of  a  private  merchant  who  has  accepted  i 
bUL    . 


The  plaintiflf  had  a  verdid« 

Park  and  Littledale  for  the  plaindE 

Topping  and  Williams  for  the  defendant. 


[AnoniiM,  Cot^r  and  £//m.] 


If  a  biH  b  accepted  payable    in  London  after  6  o'clock  in  the 


at  a  banker's,  it  imift  be  prefent- 
ed  there  for  paymeot  within  the 
ufuai  banking  hours  at  the  place 
where  the  banker  re  fides.  Pre- 
fenjtroent  6f  a  bill  at  a  banker's 


evening,  has  been  held  to  be  too 
late,  and  infufficient  to  charge 
the  drawer.  Parker  v  GordoOf 
7  Eaft,  3H5. 


BuRGOtf 
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reipi  couooy. 


Buiu>ON  V.  Sharp£  aild  otha^«  MMjfi 

Btcxf. 

T^HIS  was  an  zQdon  for  freight  and  demurrage,  i)tk  Theaiptimcf 

a  memorandum  for  a  charter  --^  m  a  voyage  irom  authority  u 
Lwidon  to  Bueynos  Ayres  and  back.  the  fubaSSn* 

cf  another  tny* 
age  in  the  plaoe 

When  the  fhip  arrived  in  the  river  Plaids  it  was  ^ «»« ««««> 

upon  between 

found  that  Buems  Ayres  had  been  recaptured  by  the  his  owners  nd 
Spaniards,  and  (he  went  to  Monte  Video.    There  her  the  fwjfi J*^, 
outward  cargo  was  unloaded  and  accepted  by  G»  Dy-  I^hki  he  iS 
Jhn^  one  of  the  defendants,  who  was  upon  the  fpot,  ^^^^^^^ 
and  defired  that  ihe  m%ht  ^h  a  certain  number  of 
days  for  a  return  cargo,  which  finally  could  not  be 
procured   for  her.      The  plaintiff  contended,    that 
Monte  Video  had,  under  thefe  circumftances,  been  fub- 
fiituted  for  Buenos  Ayres ^  and  that  the  defendants  were 
liable  in  the  fame  manner  as  if  the  agreement  had  on 
his  part  been  performed  as  it  flood  in  the  written 
memorandum. 

Lord  Ellenborough.— Who  reprefented  Burgon 
in  this  fubfUtution  ? 

Th6  plaintiff^s  counfel  conteifided,  that  the?  captain 
Iribd  fufficient  anthbrity  for  that  piirpoie* 

Lord  Ellenborough. — The  captain  was  captain 
for  the  voyage  originally  agreed  upon,  and  on  which 
ihe  veffel  failed  from  England.    Every  thing  out  of 

that 

10 


i8io. 

fiuKGOM 
V. 

SnAitrv' 
tmdotbtrt. 
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that  voyage  was  beyond  the  fcope  of  his  authority  as 
captain.  As  fuch  he  had  no  power  to  change  that 
voyage  for  another.  The  perfon  who  is  intnifled  with 
the  command  of  a  ftip  may  be  veiled  with  a  compl^t 
controul  as  to  her  employment  and  deftination  ;  but 
this  is  fuperinduced  upon  his  authority  as  captain; 
and  to  fiiew  that  the  captain  in  this  cafe  could  do 
away  the  contrad  entered  into  by  the  owner  and 
conclude  a  frefh  contrad  binding  on  both  partes, 
you  muft  go  farther  than  merely  proving  that  he  was 
captain  of  the  {hip« 


The  caufe  was  afterwards  referred. 


Park^  Marryat  and  Riebardfon  for  the  plaintiC 
The  Attorney  General  and  Topping  for  the  defendant 


{ Attoraseib  SudUm  aiui  L0mL\ 


DecxS. 


Hodgson  v.  Da  vies. 


dt  "^^i^d^    'pHIS  was  an  aftion  for  not  delivering  tobacco  fold  by 

are  (bid  by  a 

looker,  to  bt 

paid  by  a  bill  of 

cxcbangt,  the 

vendor  hat  a 

right,  withm  a 

reafonabte  trnit, 

if  he  is  not  fa- 

tisfied  with  the  fnfficiency  of  the  jmrchafer,  to  annul  the  contra^.    But  the  vendor  muft  mtiff 

his  dlffent  as  foon  aa  he  luit  had  aa  opftoftunity  to  io^uiie  into  the  (okcncy  of  the  fT^iifcr^   fee 

^ys  conlidaiad  loo  long  a  period  for  ihis  purpoTe. 

^  Th« 


the  defendant  to  the  plaintiff,  through  the  mednun 
of  a  broker, — 20  hogfheads  of  which  were  to  be  paid 
by  hill  at  two  monthsy  and  the  remaining  20  by  bill  at 
four  monlbsy  adding  two  months  intereft. 
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The  defexure  principally  relied  upon  was,  that  the  .  1810. 
defendant  had  not  ratified  the  contrad  entered  into 
by  the  broker.  On  the  7th  of  July  1808,  the  bro- 
ker having  the  ufual  authority  from  both  panies 
wrote  out  the  bought  and  fold  note,  and  fent  a  copy 
to  each  of  them.  The  defendant  made  no  objeftiott 
till  five  days  after,  when  he  was  called  upon  to  deliver 
the  tobacco.  He  then  faid  h  did  not  approve  of  the 
fufficiency  of  the  plaintiff,  and  refufed  to  perform  the 
contrad. 

The  counfel  for  the  defendant  contended,  that  the 
perfon  who  fells  goods  by  a  broker,  referves  to  him- 
felf  the  power  of  ratifying  or  rejeding  the  contract, 
as  he  Ihall  befatisfied  with  the  credit  of  the  purchafer; 
^—and  offered  to  prove  that  fuch  is  the  ufage  of  trade 
in  the  city  of  London. 

Lord  Ellenborough  was  at  firft  rather  inclined 
to  think,  that  the  contrad  concluded  by  the  broker 
mufl  be  abfolute,  unlefs  his  authority  was  limited  by 
writing,  of  which  the  purchafer  had  notice.     But,— 

The  gentlemen  of  the  fpecial  jury  faid,  that  unlefs 
the  name  of  the  purchafer  has  been  previoufly  com- 
municated to  the  feller,  jf  the  payment  is  to  be  by 
bill,  the  feller  is  always  underflood  to  refer ve  to  him- 
felf  the  power  of  difapproving  of  the  fufficiency  of  the 
purchafer,  and  annulling  the  contrad. 

Lord  Ellenborough  allowed  that  this  ufage  waa 
yeafonable  and  valid.    But  he  clearly  thought  that  the 

6  reje£Uoa 


Ditiis. 
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^lo-        f^jefKon  flfiuft  be  intiiYiated  as  foon  as  the  fellef  has 
Hodgson     ^^^  ^^^  ^^  inquire  into  the  folvency  of  the  ptrrthafer, 
V.  Five  days  /eem'ed  to  him  a  longer  period  thati  the 

exigency  of  commerce  would  permit.  However,  lie 
left  it  to  the  jury  to  fay,  whether  it  was  according  to 
ufual  commercial  prafiice,  to  rejed  a  contraA  fo  bog 
after  it  had  been  entered  into. 

The  jury,  without  any  hefitation,   found  for  the 
plaintiff. 


If  It  IS  ftated  ge.       The  plamtiff  proved  that  he  had  tendered  his  an 

neraUy  in  a  '^  ,        ^  r    i_       ^  i_ 

i>ou$hi  and  fold    acceptauces  m  payment  or  the  tobacco. 

note  that  the 
goods  are  to  be 

JJideiict/^It  ^^^'^  3^  ^ft  offered  to  call  witneffes  to  prove,  diat 
he  received  to      ^y  ^/7/  is  meant  an  approved  bslL  and  that  the  feller  it 

fliew,  that  by  Bill      '  »  ,       "*  "* 

k  meant  an  a/f-  TiOi  bouud  to  dcHver  the  goods  unlefs  he  approves  of 
jMie,  ihitzn     the  bill  offered  in  payment  by  the  purchafer. 

affirovfti  6ill  is 

a  bill  to  which  -r         %    r»  t  •  .         • 

there  is  no  rca-  Lord  Ellenborough. — ^I  camiot  receivc  tmsm- 
fionVand  that  •  dt?nce.  The  contract  muft  fpeak  for  itfelf.  Even  if 
oj^h^obeap.     ^j^^  pjjj.^f^  approved  bill  were  introduced,  I  think  k 

could  only  mean  a  bill  to  which  no  reaforiable  objec- 
tion could  be  made,  and  which  ought  to  be  approved. 
To  allow  the  feller  in  an  arbitrary  manner  to  repudiate 
th^  bill^  would  be  to  enable  him,  according  to  lii 
ititerefl  or  caprice,  to  annul  a  contract  by  wMch  the 
purchafer  is  abfolutely  bound. 

The  Attorney  General^  Matrjatt  and  Gumey^  far 
the  plamtiff. 

Park 
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Park  and  Abbott  for  the  defendant. 

[  Attornies,  Crrvtitr  and  Legatt  ] 


Although  the  power  of  a  hro-  dlt*  Willes  406.  3  Bof.  &  Pul. 

i^r  18  thus  limited,  a /a(9or  feems  489,     But  a  (lock-brokei*  can 

in  all  cafes  to  be  authorized  to  in  no  cafe  fell  ftock  on  credit* 

majce  an  abfolutc   fgle   of  the  without    a    fpecial    authority, 

goods  of  bis  principal  upon  cre^  i  Camp.  258. 


De  Graves  v.  Smith.  d^."JJ* 

n[^HIS  was  an  aftion  for  a  falfe  and  deceitful  repre-  genenSiJ"^ 
iSgnution  of  the  credit  and  circutnflances  of  one   cH^'^^cw  rf 
W.  RyCy  whereby  the  plaintiff  had  been  induced  to  C  a  annot 
truit  him,  and  had  lofl  a  large  fum  of  money.  tion  iKsinft  &* 

for  •  deceitful 
reprefentarioii 

The  plaintiff  is  a  wholelale  linen  draper.     The  de-  "^"|J"^*"^ 
fendant  and  7?  v^  were  in  partnerfliip  as  retail  linen  Aforthcgoab 

which  it  W2S  Id 

drapers,  but  had  feparated  fhortly  before  the  repre-  coatempUtion  t? 
fentation  in  queftion.  On  the  7th  of  December  1808,  prefemationViS^ 
Rye  wifhed.to  purchafe  goods  from  the  plaintiff  to  the  cbl^w'hl^b 
value  of  AiL  and  referred  him  to  the  defendant  as  to  ^««.  «<*  »•  •«- 

\^  ,  .      ,  ,  ,  debted  to  A,  for 

his  credit.     The  plaintiff  accordbgly  interrogated  the  other  goodtfub- 
defendant  upon  the  fubjed,  without  mentioning  the  ^f/i/rr,  if  a  h«.d 

tnqiiired  of  B 
whether  C  was 

worthy  to  be  trufted  as  a  general  cuftumer,  or  if  there  bad  betn  anj  confpirTcy  between  B  aad  C 

ti>  cheat  A  by  paying  for  the  fix  it  parcel  of  goods. 

quantity 
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iSio.  quantity  of  goods  then  to  be  fold  to  'Rye^  or  any  parti- 
cular mode  of  dealing  to  be  eftablifhed  between  diem. 
The  defendant  faid,  ^^  Rye  had  once  in  the  concent, 
near  yoool. ;  I  ihould  itill  lend  him  1 9500/.  on  liis  own 
fecurity ;  and  I  confider  him  a  very  honeft  man^  and 
truftworthy,'* 

The  plaintiff  accordingly  let  Rye  have  the  goods, 
and  went  on  dealing  with  him  till  the  12th  of  Augoll 
1809,  having  fiimifhed  him  with  goods  during  that 
time  to  the  v^ue  of  347 A  i  os.  ^d.  Rye  paid  for  die 
firft  two  parcels  which  he  had,  but  at  the  clofe  of  die 
account  he  owed  242 A  He  then  became  infolvent; 
and  it  appeared  that,  within  the  defendant's  know* 
ledge,  his  affairs  were  in  an  embarraffed  ftate  at  the 
time  of  the  reprefentation, 

Park^  for  the  defendant,  contended,  that  under 
thefe  circumftances  the  a£tion  could  not  be  maintained. 
The  lofs  of  which  the  plaintiff  complained  had  not 
arifen  from  the  defendant's  reprefentarion,  but  from 
the  plaintiflTs  own  negligence :  for  the  goods  fumiihed 
on  the  faith  of  the  reprefentation,  the  plaintiff  had 
been  regularly  paid.  If  he  was  to  go  on  dealing  widi 
Rye^  he  ihould  have  made  frefh  inquiries  concerning 
his  folvency.  Omitting  to  do  fo,  he  afled  upon 
his  own  opinion.  A  reprefentation  ^of  this  fart 
never  could  be  allowed  to  operate  as  a  perpetual 
guarantie. 

Toppingy  contrJ,  relied  upon   Hutchinfon  v.  BeBj 
I  Taunt i  558,  in  which  it  was  held,  that  if  A  make 

an 
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an  inquiry  of  B  as  to  the  circumftances  of  C  vnth 
refped:  to  opening  an  account  ^ith  him  as  a  general 
cuftomer,  and  B  fraudulently  mifreprefents  them,  in 
Gonfequence  of  which  A  fells  C  goods  from  time  to 
time,  and  is  afterwards  a  lofer  by  him,  an  adion  lies 
fdt  the  deceit,  ahhough  the  buyer  pays  for  the  firft 
parcels  of  goods,  on  the  purchafe  of  ti^hich  the  re- 
ference was  made.    Heath  J.  there  remarked,  that 
'if  the  a£Bon  could  be  at  all  maintained,  It  would  be 
very  inconvenient  to  limit  it  to  the  goods  firft  fup- 
plied ;  for  he  had  feen  many  inftances  of  confpiraqf 
to  defraud  traedfmen,  ii>  which  the  .  goods  firft  ddl* 
vared  were  always  punctually  paid  for ;  and  Maks^ 
PiELD  C.  J.  declared  that  he  thought  it  reafonabie  t6 
make  th6~  defendant  anfwerable  for  the  credit  giv^i 
to  the  third  perfon  on  the  faith  of  his  reprefentation, 
provided  it  was  not  carried  to  an  unrealbnable  extent^ 
and  was  confiiied  to  a  reafonabie  time.     Here  the  ere- 
dit  given  by  the  plaintiff  to  Rye  was  reafonabie  both  as 
to  time  and  extent,  and  was  a  dired  confequence  of 
the  reprefentation.    That  being  fsdfe  and  deceitful* 
the  defendant  ought,  therefore,  to  make  good  the  lols 
which  had  thereby  arifen  to  the  pladntiff. 

Loud  Ellekborouoh.— In  the  cafe  in  the  Com- 
mon  Pleas,  the  plaintiff  had  ftated  to  the  defendant, 
that  Toung,  the  third  perfon,  was  about  to  open  an 
account  with  him  as  a  general  cuftomer.  On  that 
groun4  the  defendant  might  be  liable  for  any  lofs 
which  arofe  to  the  plaintiff  from  fubfequent  dealings^ 
within  a  reafonabie  time.  But  to  fay  that  in  ordinary 
cafes  of  this  fort,  the  perfon  who  gives  a  reprefentation 

Qf 
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of  the  credit  of  a  third  perfon,  ihall  be  liable  for  ot^ 
parcel^  of  goods  afterwards  furniihed  to  hiiq,  would 
be  to  make  the  reprefeatation  a  cominuing  go^randev 
^d  to  repeal  the  (latute  of  frauds.  When  cales  ^ 
pear  of  a  confpiracy  to  cheat  a  tradefman  Jiy  meaiis  of 
frying  him  for  one  parcel  of  goods,  they  will  be  de- 
termined by  their  own  peculiar  drcumflaiKes.  No- 
thing of  that  kind  hgs  been  proved  here.  The  oh- 
feryadons  of  the  learned  judges  in  Hutcbinfan  v.  B^ 
muft  jbe  confined  to  the  cafe  then  m  judgment  bc^ftn? 
.tl]uem»  The  plaintiflr  having  been  paid  for  two  parceb 
of  goods  fumiihed  ^fter  the  reprefeatation,  has  i&iled 
to  ib^  thiat  he  has  fuftamed  any  lols  by  risalbn  of  dif 
defendant's  deceit,  and  muft  therefcure  be 

No^fuIte4• 

Toffing  and  Glecif  for  the  plaintiC 
Pari  and  Lowes  for  the  defendant* 

[AttonttM»  FhiUu  and  T»«Ur^ 
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RiCKFORD  and  others  v.  RiI>G£«       .  ThurfiUy^    ^ 

December  ao« 

J^ONEY  had  and  received,  to  recover  back  a  fum    t^'^^Zlo 

of  .300&  paid  by  the  plaintiffs  to  the  defendant   rec«vef  a 
under  the  following  circumftances;  general  poit,  it 

not  bound  to 
prefent  it  tor  pay- 

'  The  plaintiffs  are  bankers  zt  Aylefburyin  the  county  JJ^^^j,'*"*  ^'^' 
of  Buckingham.  At  noon  on  the  1 3ch  day  of  June 
kil,.  the  defendant  aiked  them  to  cafli  for  him  a 
'  cheque,  dated  on  the  1 1  th  of  the  fame  month^  drawn 
by  Mingayj  Nott  bf  Co.  falefmen  in  Smithfield,  on 
Sn^tb^  Payne.  Sff  Co.  bankers  in  the  city  of  London, 
The  plaintiffs  gave  him  country  notes  for  the  amount, 
which  were  duly  paid.  The  poll  leaves  Aylejbury  at 
fix  in  the  evening.  The  plaintiffs  did  not  fend  off 
the  cheque  by  the  pod  of  the  13th,  but  by  a  coach 
which  darted  at  eight  o'clock  in  the  morning  .of  the 
I4tb«  It  was  directed  io  Praed  Ssf  Co.  bankers  in 
Fleet  Street,  the  plaintiffs*  agents  in  town,  who  received 
it  between  three  and  four  in  the  afternoon  of  the  fame 
day.  They  prefented  it  for  payment  about  ii  in  the 
forenoon  of  the  15th,  when  the  anfwer  was,  ^'  No 
eff"e£bs  —  muft  fee.  the  drawers.**  Mingay,  Nott  ^ 
Qo.  paid  at  their  own  counter  till  four  on  the  ifth^ 
but.  no  application  was  made  to  them  to  pay  thi^ 
cheque.  Notice  of  its  diflionour  was  given  to  the 
defendant  on  the  i6th.  The  clerks  of  Praed  &f  Co^ 
flated,  that  had  the  cheque  arrived  by  poft  on  the 
forenoon  of  the  14th,  they  fliould  not  have  prefented 
It  before  the  15th.  They  fend  out  cheques  and  bills 
VoL^n.  Nn  for 
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i9io.  ^     for  payment  only  once  a  day ;  and  as  this  is  generally 

^^RicKFOfc^'^  before  letters  by  the  poll  are  delivered,  cheques  and 

gud  Oth^^    bills  contained  in  fuch  letters  remain  with  them  till  the 

J.  \         following  morning.     Clerks  from  other  bankers  ia 

Fleet  Street,  fwore  that  this  is  according  to  the  manser 

in  whiqb  they  carry  on  bufinefs  in  that  part  of  the  town. 

A  Gentleman  of  the  fpecial  jury  obfenred  (and  it 
was  on  both  fides  allowed  to  be  fo)  that  the  prafiioe 
is  different  with  all  London  bankers  eaft  of  St*  PauTsf 
who  prefent  for  payment  all  cheques  and  bills  the  very 
fame  day  they  receive  them  by  the  poft« 

The  Attorney  General,  for  the  plamti£^  infifted  dnt 
they  were  not  bound  to  fend  off*  this  cheque  to  Lon- 
don fooner  than  by  the  pod  of  the  14th,  the  day  after 
they  received  it.     The  tranfmitting  of  a  cheque  bom 
the  country,  he  compared  to  giving  notice  of  the  dif- 
honour  of  a  bill  of  exchange.    For  both  purpofes  the 
party  has  a  day,  without  reference  to  the  exa£t  hour 
when  he  himfelf  receives  the  cheque  or  the  Hocicei 
But  even  fuppofmg  that  the  plaintiffs  ffiould  regularif 
have  fent  the  cheque  by  poft  on  the    13th,  iJF  they 
meant    to  make   ufe  of   that  conveyance,   flill  aU 
due  diligence  had  been  ufed  with   refpedi:    to  the 
cheque,  as  it  was  prefented  for  payment  as  foon  as  it 
would  otherwife  have  been  by  the  ufage  of  the  bankor 
in  Fleet  Street,  which  muft  be  confidered  reafonaUe 
and  confiftent  with  the  law  of  merchants. 

Park,  for  the  defendant,  denied  that  the  plahdffs 
were  at  liberty  to*  keep  the  cheque  at  Ajlejburj  tiH 

fix 
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fix  ia  the  evening  of  the  14th,  when  they   could,        18 10. 
without  the  flighteft  difficulty  or  inconvenience,  have  ^  ,^^ 

difpatched  it  at  the  fame  hour  the  day  before  ;  and  and  Othen 
he  contended,  that  if  Praed  &f  Co.  had  received  the  _  y 
cheque  by  poll  on  the  14th,  they  would  have  been 
bound  to  have  prefented  it  for  payment  the  fame 
day,  as  much  as  if  they  lived  in  the  heart  of  the  city. 
He  likewife  obje^ed  that  the  cheque  had  not  been 
carried  to  Mingay,  Nott  ^  Co.  on  the  15th,  ac- 
cording to  the  anfwer  given  at  Smith j  Pain  &*  Co.% 

as  in  that  cafe  it  would  no  doubt  have  been  paid« 

% 

Lord£LL£NBoRouGH*-(— 'Theholderof  a  cheque  is 
not  bound  to  give  notice  of  its  diflionour  to  the  drawer 
for  the  purpofe  of  charging  the  perfon  from  whom 
be  received  it.  He  does  enough  if  he  prefents  it  with 
due  diligence  to  the  bankers  on  whom  it  is  drawn, 
and  gives  due  notice  oC  its  difhonour  to  thofe  only 
againfl:  whom  he  feeks  his  remedy.  The  quemon 
here  is,  whether  if  the  cheque  hiLd  arrived  by  poft 
on  the  14th,  th^  bankers  were  bound  to  prefent  it 
for  payment  the  fame  day  ?  This  mud  be  decided 
by  the  law-merchant.  I  can  not  hear  of  any  arbitrarj^ 
diitindion  between  one  part  of  the  city  and  another. 
If  is  not  competent  to  bankers  to  lay  down  one  rule 
for  (he  eaftward  of  St.  Paul's  and  another  for  the 
\i^eftward.  They  may  as  well  fix  upon  St.  Peter's  at 
Rome.  It  is  always  to  be  confidered,  whether  under 
the  circumftances  of  the  Cafe  the  cheque  has  been 
prefented  with  reafonable  diligence.  This  is  what  the 
law-merchant  requires.  The  rule  that  the  moment 
a  cheque  is  received  by  the  poft,  it  (hould  invariably 

N  n  2  be 
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iBio.        be  fent  out  for  payment,  would  be  mod  inconTenient 
RicKFORt)    ^^  unreafonable.    In  Liverpool^    and   other  great 
•lid  Othere     towns,  different  poft$  arrive  at  different  hours ;  but 
RioGs        ^^  would  be  impoflible  to  have  clerks  conftantly  ready 
to  carry  out  all  the  bills  and  cheques  that  may  arrive 
in  the-  courfe  of  the  day ;  nor  if  it  were  poffible,'  is  it 
requifite   that   all   other  bufinefs  being  laid    afide, 
))arties  fliould  devote  themfelves  to  the  prefenting  of 
cheques.     The  rule  to  be  adopted  muft  be  a  rule  of 
tronvenience :  and  it  feems  to  me  to  be  conTenient 
and  reafonable  that  cheques  received  in  the  courfe 
of  one  day   fliould  be  prefented  the  next.     Is  this 
praftice  confident  with  the  law-merchant  ?    It  cannot 
alter  it.     Bankers  would  be  kept  in  a  continual  fevef 
if  they  were  obliged  to  fend  out  a  cheque  the  moment 
it  is  paid  in.     The  arrangement  mentioned  by  the 
plaintiffs'   witneffes  appears   fubfervient  to    general 
convenience,  and  not  contrary  to  the  law-merchant, 
which  merely  requires  cheques  to  be  prefented  with 
reafonable  diligence. 

The  jury,  after  fome  deliberation,  found  a  verdid 
for  the  plaintiffs. 

The  Attorney  General  and  Littledats  for  the  plamti& 

Park  and  Marry  at  for  the  defendwt. 

*  *  ■ 

[Attornies,  Roft  and  Brwer,\^ 
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Baring  v.  Vaux.  J'****/*  ' 

Deccnber  ai. 

THIS  was  an  aftion  on  a  policy  of  mfurance  on  the  ^  «^«T3nty  in 
r\         t        %M  '  jr  "Tk  1  *  policy  of  in- 

Dorothea  Marganita  "  at  and  from  Rotterdam  to  furance  againit 
London,  with  leave  to  touch,  unload  and  receive  goods  d2Jl*n^'pmea 
at  all  or  any  ports,  warranted  free  from  capture  in  tl^'t^tt^* 

port  J*  '  penjDg  I7  cip- 

*  •  ture  in  a  place 

which  is  not 

The  (hip,  while   lying  at  anchor  in  GAoree  Ghat j  d^*  anVport""-" 
about  half  an  EngUfti  mile  from  Ghoree^  was  captured  ^^^"^^  2,7 
by  a  French  privateer,  which  had  followed  her  down  ^^^'^•^^  «t  the 

'  *  mouth  of  a  ri. 

the   Maes  from  Rotterdarfi.     The  place  where  (he  ^«'^'  Therefore 
then  lay  is  an  open  road,  but  within  the  head  lands  ^red  frbm  !r!u 

which  are  confidered  to  form  the  mouth  of  the  river  I^^,  «?*«*  fi^ai^ 
Maes  "  ""^•^  ^^ 

^^^**^^'  «  from  capture 

**  io  port,"  was 

The  Attorney  General^  for  the  plaintiff,  contended,  lying  «t  anchor 
that  this  cafQ  was  decided  by  Brown  v/  Tiemey,  ^^.^txM^, 
I  Taunt.  CI 7,  where  a  fliip  warranted  free  from  cap-  «he  un^erwriten 

'  ,  ,  .  *       were  heU  hable* 

ture  or  feizure  in  port,  being  captured  in  Pillaw 
Roads y  it  was  held  that  the  underwriters  were  liable. 

Farky  contra^  obferved,  that  it  did  not  appear  that 
miaw  Roads  had  any  protection  from  the  land,  and  that 
that  cafe  was  therefore  inapplicable.  Here,  the  place 
where  the  (hip  lay  was  in  the  river  Maes^  and  ^e 
muft  be  taken  to  have  been  infra  prafidia  at  thd 
time.  A  fhip  muft  be  taken  to  be  in  4)ort  within  -the 
meaning  of  this  warranty,  unlefs  (he  were  upon  the 

N  n  3  open  - 
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1810.        open  feas.     While  ia  a  river  or  land-locked  road,  flie 

Baring      *^  cxpofed  to  the  ri(ks  againft  which  the  underwriters 

V.  with  to  guard,  and  \yhi9h  are  excepted  in  the  policy. 

V  A  u  X.    ^   While  the  fhip  was  lying  off  Choree  fhe  might  have  been 

feized  by  the  Douanniers  flationed  in  that  town.    In 

faft  {\\e  was  captured  by  a  privateer  that  had  watched 

her  from  Rotterdam.     She  was  not  in  a  harbour  whe^ 

taken  ;  but  a  port  s^nd  a  harbour  are  quite  diflinfl,  and 

a  port  frequently  includes  the  mouth  of  a  river  or  an 

^        adjoining  roadftead. 

Lord  E;-^ENBORouGH.  r-  If  you  would  protefi 
yourfelf  by  the  warranty,  you  muft  fhew  that  the  fliip 
was  in  fome  port  at  the  time  of  the  capture.  You 
have  g^ven  no  fuch  evidence.  You  muft  make  the 
place  where  (he  lay  at  znchor  a  port,  ^nd  no  witnefs  has 
ftated  that  it  is  within  the  port  of  Rotterdam^  or  the 
port  of  Choree^  or  any  other  port.  The  warranty  not 
having  fpecified  the  port  of  departure,  I  think  it  is  not 
narrow^  to  Rotterdam ;  but  giving  you  the  benefit 
of  all  ports,  you  do  not  prove  the  capture  to  have  hap- 
pened in  any  port  whatfoever.  You  only  fhew  the 
fpot  to  be  v^thin  the  head-lands  of  a  river ;  but  this 
is  greatly  too  loofe.  The  fhip  might  have  been  cap- 
tured by  a  privateer  that  followed  her  from  Rotterdam 
when  fhe  was  within  fight  of  the  Englifli  coaft.  The 
warranty  feems  to  guard  againft  land  rilk.  The  fhip 
might  be  feized  by  a  military  force  while  ta]|ung  in  her 
cargo  ;  and  this  was  the  fort  of  peril  againft  which  the 
underwriters  would  not  infure.  But  at  any  rate,  tficy 
muft  find  rhe  port  in  which  they  fay  this  veffel  was 
anchored  when  the  lofs  took  place. 
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The  gentlemen  of  the  fpecial  jury  faid,  they  were 
clearly  of  opinion  the  fhip  was  not  fo  be  confidered 
as  in  port  when  fhe  was  captured^  and  immediately 
foimd  a  verdi£l  for  the  plaintiff. 

In  the  enfuing  term,  an  application  was  made  to  the 
court  for  a  new  trial  j  but  the  reft  of  the  court  agredng 
with  the  Chi£F  Justice,  a  rule  to  fhew  caufe  was 
refufed* 

The  Attorney  General^  Topping  and  Puller  for  th^ 
plaintiff. 

Park  and  Taddy  for  the  defendant. 


•J*!^ 


Vide  Jarman  v,  Coape.  pofl. 


Bell  and  others  v.  Carstaii^s.  P^ia^^ 

Deccinber  %%. 

nrHIS  was  an  aSion  on  a  policy  of  infurance  on  the  ^  reprercntacM« 

fhip  Eliza,  her  freight  and  cargo,  at  and  from  Ji*^°/ei."°" 

Virginia  to  a  market  in  Holland  or  Germany,  with  wpt  the  m  on 

leave  to  touch  at  or  off  Falmouth  for  orders*  lo  bTv^fid^ 

at  made  to  fuh" 
fequent  under* 

The  fhip  was  captured  in  the  Englifh  channel  by  a  writers- 
French  privateer,  and  afterwards  condemned  by  the 
court  of  prizes  at  Paris  for  not  having  on  board  a 
paffport  in  the  form  required  by  the  treaty  between 
I'ran^e  and  the  United  States  of  America. 

N  n  4  The 
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The  fhip  was  not  defcribed  or  warranted  in  the 
policy  to  be  of  any  particular  nation ;  but  for  the  pur- 
pofe  of  fhewing  that  the  aflured  were  bound  by  a  re* 
prefentation  that  fhe  was  American^  the  defendant's, 
counfel  propofed  to  prove  that  fhe  had  been  fo  repre- 
fented  to  an  underwriter,  whofe  name  ftood  before  the 
defendant's,  but  was  not  the  firft  on  the  policy. 


Lord  Ellenborough.  •—  This  evidence  is  inad* 
iniilible.  It  is  difficult  to  fee  on  what  principle  of 
law  a  reprefentation  to  the  firfl  underwriter  is  confi- 
dered  as  made  to  all  thofe  who  afterwards  underwrite 
the  policy.  That  rule  being  eflablifhed^  I  will  abide 
by  it ;  but  I  will  by  no  means  allow  it  to  be  extended. 
You  muft  fhew  the  reprefentation  to  have  been  made 
to  the  firfl  under-writer  on  the  policy,  or  to  the  de- 
fendant himfelf.  What  paffed  between  the  broker 
and  the  intermediate  underwriters,  is  to  be  confidered 
merely  res  inter  alios  a£la. 

The  Attorney  General^  Park  and  /.  Warren  for  de 
plaintiflFs. 

Scarlett y  Puller  and  Campbell  for  the  defendant. 

[Attornies,  BlMnt  tnd  IFni/M.] 


Vide  Pawfon  v.  Watfon,  Cowp,  787.     Stackpool  «.  SiooBi 
Park,  582.  6  ed.  Marfden  v.  Reid>  5  Eaft,  57a. 
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BousFiELD  V.  Creswell,  Exccutorof  Whitfield,  siturdiy, 

November  •!• 

^pHE  defendant's  teftator  was  an  infurance  broker,  'fw  insurance  • 

and  had  efFeded  a  policy  for  the  plaintiff  where  a  policy  he  h^s 

total  lofs  had  happened.     This  was  an  aftion  for  his  hSVc"i.^" 

not  having  duly  called  upon  certain  of  the  underwriters,  J^Xuabie^diii. 

who  have  fince  become  infolvent,  to  fettle  the  lofs  ««""  to  procur* 

the  underwrirert 

and  pay  the  fums  inlured  by  them.  to  fettle  and  pa/ 


It  appeared  that  Whitfield  had  been  employed  as  a 
broker  to  get  the  policy  under-written  ;  but  there  was 
no  evidence  to  fhew  that  he  ought  to  have  called  upon 
the  underwriters  to  fettle  and  pay,  except  that  the 
policy  remained  in  his  hands  after  the  lofs  had 
happened. 

Lord  Ellenborough.— If  an  infurance  broker 
keeps  the  policy  in  his  hands,  he  (hall  be  prefumed  to 
promife,  that  he  will  colleft  the  fums  due  from  the 
underwriters  upon  a  lofs  happening,  in  confideration  of 
the  commiffion  he  receives  for  effefting  the  infurance. 
Here  the  teftator,  if  he  chofe  to  part  with  his  lien, 
might  have  handed  over  the  policy  to  the  aifured  as 
foon  as  it  was  efFe6ted,  and  his  refponfibility  would 
then  have  been  at  an  end  ;  but  as  he  retained  it,  he 
was  bound  to  ufe  all  reafonable  diligence  to  bring  the 
underwriters  to  a  fettlement  of  the  lofs,  according  to 
fhe  ufage  of  trade  in  this  refped. 

8  There 


mny  lofs  that 
may  happen 
upon  It. 


54« 


CASES  AT  NISI  PRIUS. 


tSto.  There  was  a  verdid  for  the  defendant  upon  the 

Bou»riELp    Jnerits. 

S^uTo"^        The  Attorney  General^  Marryat  an4  Gafelee  for  the 
W»iTriEi,D.  plaintiff. 

Pjri^  and  Lawes  for  the  defendant. 


[Attorniet,  Jiehefim  ind  UnUiamt.'} 


If  an  infurance  broker  living 
at  a  diftance  from  his  principal^ 
upon  a  lofs  happeningy  gives 
bim  ciedit  in  account  for  the 
mpiipy  due  fron)  the  under- 
writers, he  cannot  a  confidera- 
ble  time  after  make  a  demand 
upon  liim  for  the  amount  of  the 
fums  fubfcribed  by  fereral  of 
the  underwriters  who  have  be- 
come infolvent  without  paying. 
Jamefon  and  Another  v.  Sttfain- 
Jioncy  C . P .  Sittings  in  M.T.  1 809^ 
JndehUatui  ajfumfjit  to  recover 
a  fum  of  325/.  from  the  defend- 
ant, under  the  following  circumr 
fiances  :  The  plaintiffs  were  in- 
furance brokers  refiding  at  Leitb 
in  Scotland,  and  had,  by  orders 
of  the  defendant,  who  lived  at 
Liver^oU  efre6ted  for  him  cer- 
tain policies  of  afTurance  with 
different  underwriters  at  Lehh 
DpoD  the  defendant's  fhip,  bound 
on  a  voyage  from  Liverpool  lo 
thff  Balilc.  In  the  courfe  of  the 
voyage  the  (hip  was  ilranded  ii\ 


the  Orinejs,  and  the  plaintifi 
advanced  confiderable  fums  of 
money  in  refitting  the  fliip  and 
preparing  her  for  the  remainder 
of  the  voyage.  Afterwards,  n 
average  lofs  was  pdjufted  of  6S 
per  cent,  and  the  phu'ntifft,  npot 
that  adjuflment,  in  the  moBtii 
of  May  1806,  tranfmittedana^ 
count  from  Leitb  to  the  defend- 
ant at  Liverpool,  debiting  hia 
with  their  advances,  and  giving 
liim  in  return  credit  for  tha 
amount  of  the  ayeragc  lofs  dse 
from  the  underwriters  in  Leith, 
The  balance  of  the  account  fo 
rendered,  was  in  farourofthe 
plaintiffs  170/.,  which  the  de? 
fendant  immediately  paid.  la 
the  month  pf  Augufl  foUowiog, 
which  was  the  ufual  time  at 
Leith,  of  fettling  between  tht 
brokers  and  the  underwriten^ 
the  plaintiffs  called  upon  the  an> 
derwriters  for  the  amount  of  thf 
average  lofs ;  fome  of  them  paid, 
others  rcfufed  upon  the  grouod 
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•f  infolvency.    The  faxn  which 
was  not  received,  amounted  to 
325/.  and  was  the  fubjed  of 
the  prefent  action.     Different 
applkations  were  made  by  the 
plaintiffs   to    the  underwriters 
for  payment,  but  without  ef* 
fe£l.     Afterwards,    in  Auguil 
1808,  the  pUtintiffs  tranfmitted 
another    account    to   the  de- 
fendant, in  which  they  claimed 
to  be  due  to  themfelves  this  fum 
of  325/.  by  reafon  of  their  not 
being  able  to  receive  it  from  the 
underwriters. 

The  plaintiffs'  counfel  conr 
tended,  that  as  they  had  received 
no  del  credere  commifllon  from 
the  defendant  to  guarantee  the 
folvency  of  the  underwriters,  and 
as  they  had  endeavou^d  to  col- 
let what  was  due  from  them, 
they  had  a  right  to  recover  from 
the  defendant  that  fum  for  which 
tl}ey  had  before  giyen  him  cre- 
dit, upon  the  faith  that  the  un- 
derwriters would  pay  it. 

On  the  other  hand  it  was  in- 
filled, that  the  plaintiffs' having 
kept  their  principal  in  the  dark 
for  two  years,  yrxth  refped  tq 
the  ftate  of  thofe  underwriters 
who  refufed  to  fettle  the  ave- 
rage lofs,  could  not  now  call 
|iDO{i  hii^  for  tb^  (urn  in  quef- 


1810. 


tion :  and  the  defendant  under* 
took  to  prove  that  the  ufage  of 
trade  was  againft  the  demand,        Bouspisld 

Mansfibld  C.J.  faid,  that  **• 

without  reforting  toufage,which  ^rbsweli^ 
might  be  different  at  Leith  and  YfHXT^imtm* 
LondoHf  he  was  of  opinion,  that 
after  fo  great  a  lapfe  of  time  be- 
tween the  rendering  of  the  two 
accounts,  the  brokers  as  be- 
twixt themfelves  and  their  prin- 
cipal, muff  be  prefumed  either 
to  have  received  a6bial  payment 
of  the  average  lofs  from  all  the 
underwriters,  or  to  have  fettled 
with  them  in  account  fome  way 
or  other.  For  the  purpofe  of 
recovering  from  the  defendant, 
they  fliould  have  apprized  him 
in  Auguft  1806,  of  the  ftateof 
the  underwriters,  who,  he  was 
naturally  led  to  fuppofe,  had 
fettled  vrith  the  brokers,  and 
their  filence  had  deprived  him 
for  the  fpace  of  two  years  of 
all  opportunity  of  enforcing 
the  policies  of  affurance.  The 
broker's  laches  was  an  anfwerto 
their  demand  againft  their  prin- 
cipal, and  they  muft  look  to  the 
underwriters,  whom  they  had 
trufted. — ^Verdift  for  the  de- 
fendant. 

Vide  Edgar  v,  Bumpftead 
I  Cainp.4M* 
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Fridty, 
MovcQiber  3a 


An  i^ioa  tnay 
bt  maintaiqed 
upon  •  boiid  es* 
prefledtobepty- 
able  to  •  mer- 
cantile linn,  by 
tbe  perfons  who 
adoally  confti  • 
tuted  the  firm 
when  the  bond 
vit  eiecuttd. 


J.  MOLLER  and  T.  MoLLER  v.  LABfBERT. 

A  CTION  on  a  bottomiy  bond  executed  in  Portugal 
-'^  Plea,  nan  e/i  faffum. 

The  bond  being  read,  it  appeared  that  the  de> 
fendant  thereby  bound  himfelf  to  the  ^*  Widow  MoUer 
and  Son.^^  It  was  proved  that  the  Widow  Moller  had 
been  dead  fome  years  before  the  execution  of  the 
bond,  and  that  the  plaintiffs,  her  fons,  have  fince  con- 
tinued to  carry  on  trade  under  the  old  firnu 

Lensj  Serjeant,  for  the  defendant^  obje£ted»  that 
however  a  bill  of  exchange  or  promiflbry  note  might 
be  givai  to. a  mercantile  firm,  -i— in  fuch  a  folemn  m- 
ftrument  as  a  bond,  the  names  of  the  obligees  muft 
be  fpecifically  mentioned. 


M 
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Beft^  contr^y  maintsaned  that  in  &is  refped  there  was       ^9io. 

no  ctifference  between  deeds  afid  fimple-contrad  in-  jTm^JTTir* 
ftruments,  and  that  a  bond  given  to  ^^  Meflrs.  CbUds*^        and 

might  clearly  be  fued  upon  by  the  members  of  that  ^'  Mollir 

houfe.  Lambert. 

Sir  James  Manspi£ld  C.  L  thought  it  was  enough 
if  the  plamti£fs  were  proved  to  be  the  perfons  meant  by 
the  Widow  Mol/er  and  Son}  and— « 

They  had  a  verdid  accordingly. 
Be/lj  Serjeant,  and  Reader  for  the  plaint^s. 
Leruy  Serjeant,  for  the  defendant. 


Callaghan  v.  Aylett. 

TpHIS  was  an  aftion  on  a  bill  of  exchange,  drawn  by  'f  *  *>»»  of  «- 

A  •     •  m        1  •  J  J  change  be  tc- 

th^  plamtiff  to  his  own  order,  upon  and  accepted  cq^ed  paytbie 

l?y  the  defendant;  payable  at  RamJb$tiom  andC(K*Sy  pu^rin'jnac^ 

Bankers,  London.  re^fS^thf' 

pU'mtift  rauft 

The  declaration  itated,  that  the  defendant  accepted  prefented  then 

die  bill^  according  to  the  ufage  and  cufbom  of  mer-  X^fatl^ine 

chants.  *^"*- 

The 

■  .■    I.   .      ■  .         .  '  ■ .  • 
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The    plaintiff's  counfel  proved    the    defendant's 
CiLLAOKA*  band-writing  as  acceptor  of  the  billy  and  there  refted 
V.         their  cafe4 

Clayton,  Serjeant,  for  the  defendant,  objeded  on  the 
authority  of  Ambrofe  v.  Hopwoad^  2  Taunt.  61  •  that 
the  plaintiff  was  bound  to  prove,  that  the  biU^  when 
it  became  due,  had  been  prefented  for  payment  at 
Ram(bottom  and  Co.'s,  bankers,  where  it  was  made 
payable. 

Marjhallj  Serjeant,  and  E.  Lawesj  contri^  con« 
tended,  that  this  was  unneeeffary  in  an  a&ion  againll 
the  acceptor. 

Mansfield,  C.  1  faved  the  point ;  and  the  plaintiff 
had  a  verdid,  fubjed  to  the  opinion  of  the  Court  of 
C.  P.  as  to  the  neceflity  of  proving  that  the  bill  was 
prefented  at  the  bankers  for  payment, 

A  rule  niji  having  been  obtained  in  the  enfuing 
term,  for  fetting  afide  the  verdid  and  entering  a  nofli* 
fuit, 

Marjhall^  Setjeant,  (hewed  caufe.  He  d^ed  the 
authority  of  Ambro/e  V.  HopwoBdj  as  that   was  k 

'^^,  ^^<f  •#  c^^^^^^^^y  ^^  adion  againft  the  drawer,  and  pafled 
^lC;t^^,y^^^^*o*it  argument-  In  Saunder/on  \J  Judge^  2  ft 
ijOt/  ti  Aj^»  ^dr^Bl.  $og.  it  was  folemnly  determined,  that  if  a  pro- 
/  jf-^-f^yr  ihiffor)'^  note  be  made  payable  at  a  particular  place,  this 

is  a  mere  memorandum^  and  no  part  of  the  contrafi. 

This  principle  has  been  invariably  a&ed  upon  fince. 

In  Lyon  v.  Sundius^    i  Camp.  433,   Lord  Ellenbo- 

14  Epvotf 
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ROUGH  held,  that  if  a  bill  of  exchange  be  accepted,        '^*o. 
payable  at  a  banker's^  in  an  a£tion  agsunft  the  ac«   CAi.LAOMAa 
ceptor,  there  is  no  bccafion  to  allege  or  prove  that  it  «- 

was  prefented  there  for  payment }  and  in  Wild  v.  Rta- 
nardsy  i  Camp.  425  iu  Bayl£Y,  J*  again  ruled  the 
lame  way,  in  an  adion  on  a  promifibry  note.  At  any 
rate,  the  Court  would  not  order  a  nonfuit  to  be  en- 
tered ;  but,  at  moft,  would  grant  a  new  trial,  as  the  ■• 
plaintiff  might  have  given  evidence  of  the  coniideration 
under  the  money  counts. 

Court  (d).  In  Saunderfon  v.  Judge  ^  the  place  of  pay* 
mentwas  a  mere  memorandum  at  the  foot  or  on  the  back 
of  the  note.  The  place  where  this  bill  of  exchange  is 
made  payable,  mud  beconiidered  as  part  of  the  contrad 
between  the  acceptor  and  thQ  holder.  The  perfon  on 
whom  a  bill  is  drawn^  may  accept  it  generally,  or  he 
may  accept  it  fpecially.  This  is  a  fpecial  and  qualified 
acceptance.  The  defendant  undertook,  that  when  the 
bill  became  due,  it  fhould  be  paid  at  Ram/bottom  ^ 
Cp/s  ; — not  that  he  fhould  be  liable  upon  it  miiverfally. 
There  was  no  objedlion,  in  point  of  law,  to  his  limiting 
his  refponfibility  in  this  manner ;  and  it  feems  fair, 
that  when  a  party  has  provided  funds  at  bis  bsuiker's, 
for  the  due  fatisfaclion  of  a  bill  of  exchange,  he  fhould 
be  allowed  to  proted  himfe^  from  the  rifk  of  being  ar« 
refled  upon  it  by  a  malicious  creditor.  It  appears  to  have 
been  decided  by  the  Court  of  King's  Bench,  in  Parker 


(a)  Heath,  Lawrekce  and  Chamb&e,  Juftices ;  —  alfente 

MaKS FIELD,  C.  J* 

v.  Cordon 


S5^ 


i8xb. 


Callaghan 
AtlAtt. 
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V.  Gordon  (a)^  tflM  if  a  bill  be  accepted,  payable  at  a 
banker's,  ii  li%ull  be  prefented  there  for  payment,  to 
charge  th^  'drawer ;  and  it  is  impoifible  to  make  any 
diftindion  fbr  this  purpofe  between  the  drawer  and  the 

acceptor. — ^the  rule  muft  therefbre  be  abfolute.  When 
the  plaintiff  confined  himfelf  to  the  count  upon  the 
trill,  he  tobk  the  ri(k  of  our  opinion  beitig  againft 
him,  and  the  queflion  referved  for  the  court  was, 
whether  he*  ought  not  to  have  been  nonfuited  at  the 

trial. 

Rule  abfolute  for  entering  a  nonfuit  (b). 


J/a^/J.  2^/ 


/tfJiz/.^iy- 


(<i)  7  EaiU  385.  There,  the  crnly  evidence  of  prcfentmcnt  was 
At  the  banker's  after  banking  hottrs,  and  Lord  Ellsn borough 
feems  rather  to  have  thought)  that  if  the  bill  had  been  prefented 
perfonally  to  ihe  acceptor  the  day  it  became  due,  this  would  hiie 
been  fiiiEcient. 

W  Q'  Will  the  acceptor  b^  difcharged  if  the  bill  is  not  prefented 
for  payment  at  the  place  where  it  is  made  payable,  the  very  day 
it  becpmes  due  ?  If  it  is  duly  prefented  and  diftionoured,  will  the 
acceptor  be  entitled  to  immediate  notice  of  this  difhonour,  as  in  the 
cafe  of  the  drawer  ? — Will  he  be  obliged  to  fiiew  that  he  has 
been  damnified  by  the  laches  of  the  holder,  or  wiO  it  be  incum- 
bent on  the  holder  to  prove  that  he  had  not  funds  to  fatisfy  the 
bill  at  the  place  where  payment  was  to  be  demanded  ? 

N.  B.  Since  the  above  was  printed,  tlie  cafe  of  Fcnton  v.  GounJtf 
has  been  argued  en  demurrer  in  the  Court  of  K.  B.i  and  the  Judges 
<jf  this  Court  have  (hewn  a  ftrong  inclination  to  overrule  the  de- 
cifion  of  the  Court  of  C.  P.  in  Callaghan  v.  Aylett.  The  po&t 
being  of  fuch  importance,  the  judgment  of  the-  Court  of  K.  B;^ 
if  finally  pronounced  during  £.  T.  i8iiy  will  be  mentioned  tt  the 
end  of  this  volume. 
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At  ibe  Sittings  in  and  after  Hilary  Term^ 
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ifiit. 


COOMBE  V.  Miles.  Saturday, 

Febniary  1. 

npHlS  was  an  a&ion  againft  the  defendant  as  acceptor  ^^ «"  «^»on  ^ 

of  a  bill  of  exchange,  drawn  by  PUmptony  Goddard  a  bui  of  ex- 
&f  Co.y  payable  to  their  own  order,  and  indorfed  by  if  Jp^iwu^t^ 
them  to  the  plaintiflf.— The  defence  was,  that  the  plain-  ^ft^tS" 
tiff  had  been  ffuilty  of  ufury  in  difcountine  the  bill.—  required  the  *m- 

»  11.  ^/  r\       I  dorfertotake 

•  It  appeared,  that  when  Plimpton ^  one  of  the  drawers,  part  in  goods; 

requefted  the  plaintiff  to  difcount  it,  he  faid  he  would  vdwitariw  ac- 

not  do  fo,  except  Plimpton  would  take  about  £70  p^Sl^d- 

worth  of  ready-made  waillcoats  at    a  given  price*  !?"^Sf^|^tiff 

is  not  bound  to 
^ove  that  the  goods  were  of  the  eftiniJted  va1ue»  and  the  bunhcil  of  proof  lies  upon  tht  defendant 
if  be  would  impeach  thv  uaniadion  u  ufurious. 

Vol.  II.  O  o  Plimpton 
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Flimptm  anfwered,  that  he  was  very  ready  to  take  the 
waiftcoats,  as  he  thought  he  could  make  a  profit  of 
them,  and  the  bill  was  difcounted  by  the  plaintiff  ac- 
cordingly. 

.  Garrow  for  the  defendant,  contended^  on  the 
authority  of  Davis  v.  Hardacrej  ante  375,  that  the 
plaintiff  was  bound  to  fhew  that  the  waiflcoats 
were  of  the  value  charged,  as  it  appeared  that 
he  infifted  upon  their  being  taken  by  a  man  who 
did  not  want  ready  made  waiflcoats  but  cafb  for  his 
bill. 

Lord  Ellbnborough. — V/here  circumftances  of 
ftrong  fufpicion  appear,  I  think  it  is  fair  to  call  upon 
the  perfon  who  gives  goods  iu  difcounting  a  .bill  of 
exchange,  to  (hew  that  they  were  of  the  r^  .vahiejflt 
which  they  were  charged.  But  here,  although  the 
propofal  to  take  the  waiflcoats  originated  with  ihe 
plaintiff,  the  other  party  readily  acceded  to  it^  aod 
faid  he  thought  he  fhould  make  a  profit  by  the  tranf^ 
a£tion.  Upon  this  evidence,  therefore,  we  muft 
rather  prefume  that  the  goods  were  charged  beneath 
their  true  value ;  and  it  lies  upon  the  defendant  to 
prove  the  contrary,  if  he  would  impeach  the  plaintiff^ 
title  to  the  bill  on  the  fcore  of  ufury* 

Verdict  for  the  plaintiff. 

Park  and  Laxves  for  the  plaintiff. 

Garrow  for  the  defendant. 

[Attornieti  Hall  and  7^|2>] 

iFIRST 
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FIRST  SITTINGS  AFTER  TERM  AT  WESTMINSTER. 


WIfW 
CO 


Alexander,  v.  Gibson.  wedncWif, 

February  i% 

ACTION  on  the  warranty  of  a  horfi?.  Afenrantemp 

*  plojed  to  r«u  « 

horfe  and  re- 
ceive the  prictf 

A  witneTs  was  called  to  prove  that  the  horfe  had  ha«  an  impiiwi 

been  fold  to  the  plaintiff  by  the  defendant's  fervant  mr  thTiiorie  c 

at  Baft  Grinjiead  fair,  in  December  1809,  and^that  ^SoSj*" 

the  iiervant  then  warranted  the  horfe  to  be  foimd.       '  !^*  "^Tl?*  ^ 

II  enougn  to 
prove  that  it 

.  Park^  for  the  defendant,  iniifted,  that  the  plaintiff  fe^Ln,  without 
was  bound  either  to  call  the  fervant  himfelf,  or  to  begin  Sei*'iha\  he 
by  proving  that  he  had  authority  from  his  mafter  to  ^.  *"/  ^^^^^ 
warrant  the  horfe.  that  purpoie. 

Lord'  Ellenbo ROUGH.— (>If  the  fervant  was  au- 
thorized to  fell  the  horfe,  and  to  receive  the  (lipulated 
price,  I  think  he  was  incidentally  authorized  to  give  a 
warranty  of  foundnefs.  It  is  now  mod  ufual,  on  the 
fale  of  horfes,  to  require  a  warranty,  and  the  agent 
who  is  employed  to  fell,  when  he  warrants  the  horfe, 
may  fairly  be  prefumed  to  be  adding  within  the  fcope 
of  his  authority.  This  is  the  common  and  ufual  man- 
ner in  which  the  bufinefs  is  done,  and  the  agent  muft 
be  taken  to  be  veiled  with  power  to  traniad  the  bu- 

O  o  2  fmefs 


:?. 


>5 


55^ 

i8iz. 

Alexander 

V. 

Gibson. 


If  A  vvitnefs  un- 
cx|>ede(ily  gives 
evidence  againll 
the  partv  calling 
him,  although 
bis  evidence  can* 
Dot  be  ill  part 
relied.  U|xia 
and  itie  reft  of 
it  difproved, 
it  may  Ite  en- 
tin^ly  refHidi- 
ated,  and  wi«- 
noffiMBiay  bt 
calUd  am  \h%* 
ftme  fide  to  coo- 
ttd^lUk  him. 


'.  3fS. 
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fuiefs  with  which  he  is  intrufled,  in  the  common  and 
ufual  manner.  I  am  of  opinion,  therefore,  that  if  the 
defendant's  fervant  warranted  this  horfe  to  be  found, 
the  defendant  is  bound  by  the  warranty  (^). 

.  The  evidence  objeded  to  was  accordingly  received^ 
However,  the  fervant  himfelf  was  afterwards  voluntas 
rily  called  by  the  plaintiff,  and  fwore  pofitively  in  his 
examination  in  chief,  that  he  was  exprefsly  forbidden 
by  his  mafter  to  warrant  the  horfe,  and  that  he  had 
not  given  any  warranty.  The  plaintiflTs  counfel,  never- 
thelefs,  called  another  wimefs  to  prove,  that  at  the 
time  of  the  fale,  the  fervant  declared  that  "  the  horfe 
was  found  all  over." 

Pari  objeded  that  the  plaintiff  was  not  now  at 
liberty  to  contradid  his  own  wimefs. 


Lord  Ellenborough.  —  If  a  wknefs  is  called  on 
tfie  part  of  the  plaintiff,  who  fwears  what  is  palpably 
falfe,  it  would  be  extremely  hard  if*  the  plaintiff*s  crfe 
fhould  for  that  reafon  be  facrificed.  But  I  know  of 
no  rule  of  law  by  which  the  truth  is  on  fuch  an  oc- 
calion  to  be  fhut  out  and  juftice  is  to  be  perverted. 


{a)  So  if  a  broker  is  autho- 
rized to  advertife  a  (hip as  a  gene- 
ral fhip  to  any  particular  port, 
and  In  his  advertifement  he  war- 
rants  that  fhe  (hall  fail  with  con- 
voy, theouTiers  are  bound  by  this 
wamiuiy,  although  in  giving  it 


the  broker  may  have  exceeded 
his  authority.  Rinquift  v  Dit- 
chell,  K.  B.  Situ  p.  M.  T 
40  Geo.  3.  Cor.  Lord  Kimyo*. 
Abbott  on  Shipping.  Rrt  II. 
c.  ii.  &. 


la 
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In  Lowe  V.  Joliffe  (tf ),  which  turned^  on  the  validity       181  x. 
of  a  will,  all  the  attefling  witneffes  fwore  to  the  in-  '      ■ »      *J 
fismity  of  the  teftator  when  the  will  was  executed ;  but      ^^^^kdh 
they  were  contradifted  by  other  evidence,  and  the  will     Gibsow. 
was  eflabliflied.  The  party  is  not  to  fet  up  fo  much  of  a 
witnefs's  teftimony  as  makes  for  him,  and  to  rejeft  or 
difprove  fuch  part  as  is  of  a  contrary  tendency.     But 
if  a  witnefs  is  called,  and  gives  ^detice  againft  the 
jVarty  calling  him,  I  think  he  may  be  contrad!£te'd  by 
other  witneiTes  on  the  fame  fide^  and  that  in  thifr 
manner  tiis  evidence  may  be  entirely  repudiated. 

Verdicl  for  the  plaintiff. 

.  Carrow  and  Abbott  for  the  plaintiff* 
Park  and  Marryat  for  the  defendant. 

[Attornies,  Prejland  and  j^o^er//.] 


(tf )  I  Bl.  Rep.  365.  .     Fide  Bifhop  of  Purham  v,  Beaumoot, 
I  Camp.  207. 


Hawley  v.  Peacock  and  anbther.  Fcbr^y^i. 

^CTION  of  the  defendants  as  acceptors  of  a  bill  t%"tn'^^y\^ 
of  exchan  ge.  *?  ^*  ^\  ^y . 

o  xixnc  and  accu 

dent,  may  be 

Plea  I.  the  general  iffue ;  and  adly,  a  releafe  loft-  SZ^rntinc 
by  time  and  accident.  ^f^"^  '<><*  •«  «he 

'  time  of  pleading; 

«  «  found  be- 
fore truL^Io  afTumpfit,  a  releafe  may  b^  given  ineridence  under  the  general  iflUt 

.         O03  The 


y^« 


x8ii. 
Hawlst 

V, 
PlACOCK. 
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The  plaintiff's  cafe  being  made  out-— 

The  defendants  offered  to  give  in  evidence^  a  com* 
pofition  deed,  \vith  a  claufe  of  releafe,'  executed  by  the 
plaintiff,  which  had  been  miflaid  at  the  time  of  pica 
pleaded,  but  had  fince  been  found. 

Garraw  for  the  plaintiff,  contendedi  that  upon  this 
ireeord,  the  defendants  could  only  give  evidence  of  a 
releafe  loft  by  time  and  accident. 

Lord  Ejllenborough. — ^The  averment  of  the  Us 
of  the  deed  relates  to  the  time  of  plea  pleaded,  and 
applies  only  to  the  excufe  of  profert.  The  iffue  joined  is, 
whether  the  plaintiff  did  execute  fuch  a  deed  as  is  fet 
out  in  the  plea,  whereby  this  adion.  was  reka^ 
Therefore,  if  the  deed  was  loft,  and  has  been  found 
iince  plea  pleaded,  I  think  it  may  be  recdved .  in 
fupport  of  the  fpecial  plea. — But  it  may  likewife  be 
given  in  evidence  under  the  general  iffue.  It  has  been 
confidered,  that  a  releafe  muft  be  pleaded  fpedally 
in  trover ;  but  in  affumpfit,  the  defendant  may  entide 
himfelf  to  a  verdid  upon  non  ajfunipftt^  bf  giving  in 
evidence,  any  thing  to  ihew  that  the  plaintiff  had  no 
caufe  of  adion. 

Verdid  for  the  defendant. 

Garrow  and  Marr^ai  for  the  plaintiff. 

Park  and  Storkf  for  the  defendant. 


[Attomtes  yincemi  and  Dalhu,] 


Dos 
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Doe  d.  Baker  v.  Woombwbll.  Wtantfday, 

Februiry  xj. 

JTJECTMENT  for  a  meffuage.     The  demUe  was  ^^^^;;;^ 
laid  on  the  1  ft  of  November  laft.  a***  of  March 

by  •  Uiidlord  to 
his  tenant  to 

This  wa$  a  cafe  between  landlord  and  tenant  from  nx\md[  t^^ 
year  to  year.  The  receipts  for  rent  were  not  pro-  ^Slwtk^  in 
duced  in  purfuance  to  notice*  but  it  appeared,  that  «i€^n>ent  lay. 

.     "^  '  '^'^  ^  nig  the  demifis 

rent  had  been  paid  on  the  ufual  quarter  days.  on  the  ift  of 

November,  wis 
on  the  x6th  of 

On  the  lad  of  March,  a  notice  was  given  to  quit  |^g  ^jj/^^ 
)at  the  expiration  of  the  current  year.     No  direct  evi-  *e  t«ntnt,  who 
^ence  was  adduced  as  to  when  the  tenancy  com-  made  00  objec. 
menced.     The  declaration  in  ejedment  was  ferved  on  u^rtocjuitrblit 
the  1 6th  of  January  laft,  when  the  defendant  made  no  ?"***•  *?J*^^ 

J  ^  go  out  as  loon  as 

obieftion  to  the  notice  to  quit,  nor  fet  up  any  rieht  to  ^  couidsi  Wm- 

1.  ii*ir  r    u  -r        u        r -j-  u     L      u  ^^^'    This  held 

the  poueflion  ot  the  premiies,  but  laid  he  Ibould  go  tebe/nW/tf<# 
out  as  fooii  as  he  could  fuit  himfelf  with  another  houfe.  Slf^^ric^y'^ 

commenced  at 

Marryat^  for  the  defendant,  infifted,  that  there  was  was  dete^lned 
no  evidence  to  go  to  the  jury,  to  ftiew  that  the  tenancy  ^^'edemu-ef 
had  been  determined  before  the  demife.  Unlefs  this 
were  a  Michaelmas  holding,  the  ejectment  could  not 
be  fupportod,  and  there  was  equal  reafon  to  fuppofe, 
that  the  tenancy  commenced  at  Chriftmas,  Lady-day, 
or  Midfummer. 

Lord  Ellenborough."^!  think  the  defendant's 
declaration  when  fervedwith  the  ejeftment,  is  evidence 
to  go  to  the  jury,  that  this  was  a  Michaelmas  holding. 

O04  If 
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1 8 1 1 .  If  they  believe  he  merely  meant  to  fay,  that  rather  than 
involve  himfelf  in  litigation,  he  would  quit  pofleffion  as 
foon  as  he  could  get  another  houfe,  although  he  could 
not  be  legally  turned  out  then,— there  is  nothing  to  fix 
the  commencement  of  the  tenancy,  and  he  will  be  en- 
titled to  a  verdid ;  but  from  his  making  no  objeftioa 
at  the  time  he  was  ferved  with  the  ejeftment,  and 
giving  a  qualified  promife  to  leave  the  premifes,  he 
itiay  be  underftood  to  have  admitted,  that  the  tenancy 
had  been  determined  by  the  notice,  and  that  the  adion 
was  weH  brought.  If  the  latter  conftrufUan  ihould  be 
put  upon  his  words,  there  muft  be  a— 

Verdid  for  the  lefTor  of  die  plai&tiff. 
Park  and  Liitlcdak  for  the  leffor  of  the  plaintiff. 
Marryat  for  the  defendant. 

[Attornies,  ^ifr/  and  Flficatt.'l 


A  notice  la  quit,  if  not  ferved  when  he  is  defired  to  quit,  thii 

perfonally   upon  the  tenant  in  \^  prima  facie  evidence  that  the 

pofieffion,    is   no    evidence    to  tenancy  commenced  at  the  (i» 

prove  the  commencement  of  the  fon  of  the  year  when  the  ootiet 

tenancy.  Doe  d.  Jijh  v.  Calvert^  expires.     Thomas  d>    Jonu  H 

ante,  388.    But  if  the  notice  to  Wife  v.  Reeee  Tbomait  p^Jl.  Ih 

quit  be  ferved  perfonally  upon  d.  Clarges  Bart.  v.FqfterfK.B* 

Xht  tenant  in  poffelEon^  and  he  E^T.^i  Geo.$.  13  £aft. 
noakes  no  objedion  to  the  time 


HENDERSON 
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Henderson  and  Smith  v.  Wild.  S'?"'^' 

nrHlS  was  an  aftion  for  goods  fold  and  delivered.        |^  ^^Ju^ 

•nd  C  owes 
them  a  Aim  dt 

'  The  plaintiffs  had  been  in  partnerfliip  as  warehouf&.  pa^Jn^r^ipt. 
men,  and  fold  the  goods  in  queftion  to  the  defendant,  J°""5!  ^  .""*r* 

"  ^  ^  for  this  given  ky 

on  the  6th  of  April  1809,  ^^^  ^^^  ift  of  February  Auoonfettiug 
18 lo.  On  the  25th  of  Oftober  18 10,  they  dif-  debtduITfr^ 
folved  their  partnerfliip,  and  on  the  27th  of  the  fame  Sui h^ahiiw 
month,  pnbliflied  an  advertifement  in  the  London  an  aaionhyA 
Gazette,  giving  notice  of  the  diffolution,  and  mti-  c,  for  the  debt 
mating  that  all  debts  due  to  the  parmerfhip,  (hould  be  nedhV,  'b^,*^ 
paid  to  Henderfon  only.  f^'J  ^tl^r. 

(hip  between  A 
and  B,  and  a 

On  the  part  of  the  defendant,  two  receipts,  figned  no"cc  in  the 

__  if.rroT  •  11  Gazette  that  all 

by  the  plamtitr  Smithy  were  put  m  and  proved,  one  debts  due  to  the 

bearing  date  the  2 1  ft  March  1 8 1  o,   for  the  amount  b*""  id  to^B,  a 

of  the  firft  parcel  of  goods ;  and  the  other,  bearing  c  "a"!;^!';^* 

date  the  loth  July  18 10,   for  the  amount  of  the  laft  ^«df*»^  ^^'^^ 

'  '  anterior  to  the 

parcel.  dirrolution  of  the 

partnership,  the 
receipt  is  void, 

Garrow,  for  the  plaintiffs,  ftated,  that  no  money  ^l^VftVbt"'' 
had  paffed  when  thefe  receipts  were  granted ;  that  the  "**!^^|J'p^ 
defendant  being  a  tailor,  had  done  bufinefs  on  the  debt,  in  the 
feparate  account  of  Smithy  ^hich  was  attempted  to  be  and  a 
fet  off  againft  the  goods  fold  by  the  partnerfliip ;  and 
moreover,  that  the  receipts,  aldiough  dated  in  March 

and 


r 
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and  July  1810,  had  not  in  fad  been  given  till  afier 
the  partnerlhip  was  diflblved,  and  the 


2iQj         had  appeared  in  the  Gazette.    But  at  whatever  time 
I^MiTH       the  receipts  had  been  given,  as  no  joint  confideraticm 
wTlb.      patfled  to  the  plaintifl^,  it  was  contended  that  thej 
were  no  bar  to  the  ^Sdotu 

Lowes y  for  the  defendant,  allowed  that  the  receipts 
had  been  given  upon  a  fet*off  of  Smith's  feparate  debt 
agamft  the  debt  jointly  due  to  the  paitnerfliip. 
He  denied,  that  in  point  of  fad  they  had  been  given 
at  a  time  fubfequent  to  their  refpedive  dates ;  but 
whenfoever  given,  he  maintained  the  plaintiffs  were 
eftopped  by  them.  Here  was  an  acknowledgment  of 
pkyment  undef  the  hand  of  one  of  the  plaintiffs  on  the 
record,  who  could  not  pretend  that  he  bad  figned  it 
ignorantly,  or  that  any  fraud  or  deceit  had  been  prac- 
tifed  upon  him.  Bauerman  v.  Radenius,  7  T.  R.  663. 
and  Alner  v.  George,  t  Camp.  392.  were  cited  as  in 
point. 

Lord  Ellenborouoh  was  of  opinion,  that  if  the 
receipts  had  been  given  bond  fide  at  the  times  they 
bore  date,  they  would  have  been  a  bar  to  the  afdon, 
though  the  defendant  did  not  pay  the  price  of  the 
goods  for  the  benefit  of  both  the  plaintifl^;  but 
that  if  they  were  in  reality  not  given  till  after  the  diffo- 
lution  of  partnerfhip,  and  the  advertifement  in  the 
Gazette,  they  were  to  be  confidered  fraudulent  and 
void. 

The 
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and 
Smith 

Wild. 


,  The  evid^ice,  which  was  doubtful,  bang  clofed,  xSn. 
His  Lordfliip  left  it  to  the  jury  to  fay,  when  the  receipts  Hendemoii 
had  been  given. — ^The  jury  thought  that  they  had 
been  fabricated  after  the  diflblution  and  advertife* 
ment;  and  therefore,  by  His  Lordfhip's  dirediout 
found  a  verdid  for  the  plaintiffs,--»which,  upon  a 
motion  for  a  neW  trial  in  the  enfuing  term,  was  ap* 
proved  of  and  continned  by  the  Court  of  K.  B« 

Carrow  and  Barrow  for  the  plaintiffs. 

Lowes  for  the  defendant. 

[Attornics,  CaUn  and  tVllfien."] 


Fide  Ridley  v.  Taylor  13  Eaft,  175, 


Rex  v.  Fisher  and  others* 

npHlS  was  an  indidment  againft  the  printer,  pyb- 
liiher   and   editor  of   a  newfpaper  called    The 
Day,  for  the  publication  of  a  libel  upon  one  Richard 
Stevenfofim 

The  indi£):ment   ftated,  that  before  the  printing 
and  publifliing  of  the    fcandalous,  defamatory  and 

f  publicatioo  b«ing  to  prejudice  the  minds  of  jurymen  againft  the  accufed,  and  to 
fair  triaL 

malicious 


Saturday, 
February  16.   . 

It  is  libenous  to 
publiOi  the  pre- 
limtnary  exami- 
nations taken 
ex  parte  before 
amagiftratepre. 
vious  to  commit* 
tin^  a  mvn  for 
trial  or  holding 
him  tobaOfor 
an  offence  with 
which  he  b 
charged;  the 
tendency  of  fuch 
deprive  hhn  of  • 
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^8xr.        malicious  libel  therein  afterwards  mentioned,  to  wit, 

on  the  8th  day  of  Odober,  in  the  50th  year,  &c.  one 

Mary  Popplewell  prdFerred  to  and  before  the  Right 

Honourable  Thomas  Smith,  then  and  (till  contmuing 

to  be  Mayor  of  the  City  of  London  and  one  of  the 

keepers  of  the  peace  and  juftices  of  our  faid  Lord  the 

King  afligned  to  keep  the  peace  and  dfo  to  h^ar  and 

determine  divers  felonies,  trefpafies  and  mifdemeanoiSi. 

committed  within  the  faid  City  of  London,  a  certain 

charge  againil  the  faid  Richard  Stephenfon  (that  b  to 

fay)  a  charge,  that  the  faid'Richard  Stephenfon  bad,  on 

the  high  feas,  within  the  jurifdiftion  of  the  admiralty 

of  England,  on  board  a  certain  fhip,  unlawfully  made 

an  affault  upon  her  the  faid  Mary  Popplewell,  with 

intent  her  the  faid  Mary  Popplewell,  felonioufly  and 

againft  her  will,  to  ravifli  and  carnally  to  know ;  to 

wit,  at  &c.  and  that  the  defendants  well  knowing  the 

premifes,  but  being  malicious  and  ill-difpofed  peribns, 

and  devifing  and  intending  to  traduce,  defame,  and 

aggrieve  the  faid  Richard  Stephenfon,  and  to  injure 

and  prejudice  him  in  the  minds  of  the  liege  fubjeSs 

of  our  Lord  the  King,  and  to  caufe  it  to  believed,  that 

he  was  guilty  of  the  fiid  affault,  and  thereby  to  prevent 

the  due  adminiftration  of  juftice,  and  to  deprive  the 

faid   R.  S.   of    the    benefit  of    an    impartial    trial, 

for  and  concerning  the  matter  of  the  faid  charge^  did, 

on  the   icth  day  of  Oftober,  in  the  50th  year,  &c. 

at  &c.  wilfully  and  malicioufly  print  and  publifh,  and 

caufe  and  procure  to  be  printed  and    publifiied,  a 

certain  fcaijdalous,  malicious  and  defamatory  libel,  of 

and   concerning   the   faid    charge    and   the   matter 

thereof,  which  faid  fcandalous  and  malicious    libel 

was 
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was  and  is  according  ta  the  tenor  and  eflFed  follow-         iSii. 
ing,    (that  is  to  fay)    ••  Police, — Manlion  Houfe, 

The  Captain,   for  whofe    apprehenfion    a   warrant 
has  been  ifTued,   as  we  ftated    in   our  yefterday's 
paper,  was  apprehended  on  Wednefday  afternoon  by 
two  of  the  city  officers,  at  the  houfe  of  his  attorney, 
'and  underwent  a  private  examination  before  the  Lord 
Mayor  yefterday  morning.     His  nime  is  Stephenfon 
and  the  charge  preferred  againft  him  was,  for  aflauhing 
Mrs.  Popplewell,  the  wife  of.  Mr.  Popplewell,  who, 
we  underftand,  is  attached  to  the  commiflariat  depart- 
ment in  the  Ifle  of  ©arbadoes,  with  intent  to  commit 
a  rape  on  board  his  own  fhip,  the  Mentor,  on  her 
paffage  to  England.     The  circumftances  of  this  cafe, 
fo  difgraceful  to  Captain  Stephenfon,  are,  we  under- 
ftand, as  follows:  —  Mrs.  Popplewell  embarked  at  the 
Ifle  of  Barbadoes  on  board  the  Rachael,  Captain  Carr, 
being  one  of  the  laft  Weft  India  convoy,  amongfl 
which  was  alfo  the  Mentor,  commanded  by  Captain 
^tevenfon,  with  intent  to  join  her  hufband  in  London. 
In  the  courfe  of  the  voyage,  a  dead  calm  ftopped  the 
progrefs  of  the  fleet,  and  mutual  vifits  were  paid  from 
the  different  ftiips ;  amongft   others,   the  paflengcrs 
and  officers  of  the  Rachael,  were  invited  to  partake  of 
a  repaft  on  board  the  Mentor,  and  Mrs.  Popplewell, 
accompanied  by  Captain  Carr  and  fome  other  perfons, 
accordingly  proceeded  in  the  fiiips*  boat  to  the  veflel, 
where  they  were  hofpitably  received  and  luxurioufly 
entertained  by  Captain  Stevenfon,  who  was  peculiarly 
marked  in  his  attehtions  to  Mrs.  Popplewell  during 
the  day.    While  the  party  were  enjoying  the  pleafurcs 
^f  the  feaft,  however,  a  briflc  gale  fprung  up,  and  the 

furface 
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1811.        furfaceofthe  ocean,  which  had  previoufly  been  oik 
^       -      ■'    difturbed  by  the  ilighteft  zephyr,  became  now  agitated 
^.  with  confiderable  fiiry,  to  the  no  fmall  alarm  of 

FisHKR       Mrs.  P.,  who  became  exceedingly  defirous  to  return 
to  her  own  ibip.    From  this  ftep,  however^  (he  wai 
deterred  by  the  roughnefs  of  the  fea.  In  this  dilemma^ 
Captain  Stepbenfon,  with  much  apparent  poUtene&i 
begged  Ihe  would  not  make  herfeif  uneafy,  obferving, 
if  {he  was  not  afraid  to  retnain  under  his  protedion, 
he  would  give  her  fuch  accommodation,  and  endeavour 
to  confuk  her  comfort  and  happinefs  in  fuch  a  manner^ 
as  to  leave  her  no  ground  to  lament  her  temporary, 
abfence  from  the  Rachael.     After  fome  perfuafioosi 
Mrs.  P.  agreed  to  accept  the  offer,  as  from  the  in», 
creafing  flrength  of  the  wind,  (he  (aw  there  wefre  no 
hopes  of  her  being  able  to  get  back  that  night  by  the 
boat,  without  being  expofed  to  hardfhips  extremdy^ 
unpleafant  for  a  female  to  encounter.     Captain  Carr 
and   his   male  friends    therefore    quitted   the    ibip^ 
leaving  Mrs.  Popplewell  behind  them,  and  returned  to. 
the  Rachael.     The  flate  cabin  was  then  prepared. by- 
Captain  Stevenfon's  diredions  for  his  fair  viiltor,  to 
which  (he  foon  after  retired,  but  had  notY-emained 
there  long,  when  the  obtrufion  of  the  Captain  .upoB 
her  privacy,  excited  no  little  afloniihment,  which,, 
from  his  fubfequent  conduft,  encreafed  to  the  utmodj 
alarm.     He  commenced   his  attack   by  apologizing 
for  his  entrance,  and  by  afcribing  his  unexpe£l^  vifit 
to  the  impreffion  which  the  charms  of  Mrs.  Popple- 
well had  made  upon  his  too  fufceptible  heart.     He 
proceeded  in  the  fame  ftrain  of  fulfome  flattery  for 
fometime ;  but  finding  that  his  eloquence  had  no  other. 

8  effea 
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tfi^  than  to  raife  the  indignation  of  his  innocent  iSii. 
vifitor,  he  proOteeded  from  words  to  deeds,  and  having,  ^^^ 
in    the  firft  inftance,   imprinted  fome  impaflionate  v. 

kifl^,  he  took  fome  other  liberties  with  the  perfon  of  ^'othlcrw 
Mrs.  ?•  which  delicacy  forbids   our  4efcribing,  but 
which  fo  far  irritated  and  terrified  Mrs.  P.  that  (he 
(hrieked  with  the  utmoft  violence.  Her  cries  at  length 
attraded  the  attention  of  a  gehtleman  named  Aufiinj 
who  was  a  paffenger  in  the  veffel,  and  who  inftantly' 
ruflied  to  the  fpot,  in  time  to  prevent  the  perpetration 
of  the  vile  and  difhonourable  intentions  of  the  Captain, 
ftam  whofe  loathfome   embrace  he   extricated   his 
almoft    fenfelefs    vi£Hm.      The    enfuing    morning, 
Mrs.  P.  returned  to  the  Rachael,  and  on  her  arrival 
in  this  country,  inflantly  informed  her  hufband  of 
the  atrocious  manner  in  which  fhe  had  been  treated, 
alid  immediate  application  was  made  for  a  warrant, 
in  confequence  of  which,  the  criminal  is  likely  to  meet 
the  legd  jiiimfliment  of  his  villainy.  The  refult  of  the 
examination  yefterday  was,  that  the  Captain  was  himfelf 
held  to  bail  in  i^iooo,  with  two  fureties  in  £^ot>  each, 
to  anfwer  for  his  appearance  at  the  Admiraly  Scflions 
or  Court  of  King's  Bench,  as  the  parties  may  think 
fit,  to  take  his  trial  for  the  offence.     Mrs.  Popplewell 
is  a  woman  of  an  interefting  tod  intelligent  counte* 
sance,  about  five  and  twenty  years  of  age.    The  Cap- 
tadii  had  nothing  either  captivating  or  prepoiTefling 
in  his  appearance,  and  is  about  30.     He  did  not  feem 
the  leaft  affeded  at  his  difgraceful  fituation,  nor  to 
feel,  in  the  flighteft  degree,  the  very  contemptuous 
manner  in  which  he  was  regarded  by  all  who  were 
aware  of  his  unmanly  condudt.    He  employed  a  fhort 

hand 
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1810.  hand  writer,  a  barrifter,  ar>d  a  phalanx  of  (xie^dB^  if 
poflible,  to  intunidate  his  accufer  by  the  pubfidty  df 
her  expofure.  Notwithllanding  thefe  attempcs^  how^ 
ever,  to  fcreen  himfelf  behind  her  delicacy,  (be  gate 
her  tedimony  in  the  cleared  and  moil  colie£led  num- 
ner,  which  confcious  innocence  and  innate  virtue  conU 
only  have  enabled  her  to  accomplifh.  This  was  the 
only  examination  which  occurred  at  this  office  vrorth 
detailing;"    To  the  great  damage,  &c« 

In  fupport  of  the  firfl:  averment  in  the  indidmenty 
the  dcpofition  was  given  in  evidence  which  Mrs» 
PopplewcU  had  made  before  the  Lord  Mayor.  The 
fads  ilated  in  this  were  not  materially  diflkrent 
from  the  narrative  part  of  the  libel,  except  that  the 
outrage  was  fwom  to  have  been  conmiitted  in  a  voyage 
from  England  to  the  Weft  Indies. 

Marryat^  for  the  defendants,  mfifted,  that  the  pub* 
licatioa  could  not  be  confidered  a  libel,  as  it  contadned 
a  jull  and  true  account  of  a  judicial  proceeding.  He 
relied  upon  Curry  v.  Walter^  i  Bof.  &f  Pul.  525,  in 
which  the  Court  of  Common  Pleas  held,  that  an 
adion  could  not  be  maintained,  for  publiflimg  a 
true  account  of  the  proceedings  of  a  court  of  juffice^ 
however  injurious  fuch  publication  might  be  to  the 
charadter  of  an  individual,  —  and  Rex  v.  Wrfgbt^ 
8  T.  R.  293.  where  the  Court  of  King's  Bench  re* 
fufed  10  grant  a  criminal  information  agsunft  a  bode- 
feller  as  fDr  a  libel  in  printing  a  true  but  unautho* 
rifed  copy  of  a  report  of  the  Houfe  of  CommonSi 

15  whick 
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nrhich  refleded  oa  the  chara&er  of  an  individual,  and        tin. 
the  dodriae  was  broadly  laid  down,  that  it  is  neither 
the  fabjeS  of  a  criminal  profecution,  nor  of  an  adion 
for  damages,  co  publiih  a  true  account  of  the  proceed- 
ings in  parliament,  or  of  courts  of  juftice.    That  doc- 
trine has  been  fince  invariably  ^recognized,  and  was 
lately  a£ted  upon  in  the  cafe  of  jR^x  v.  jF(7r^^/,before  Mr. 
Baron  THOMPSON^at  IPF/W^^^n-^Proceedings  before 
magiftratesi  ftand  upon  the  fame  principle.  It  is  of  the 
utmoft  importance,  that  fuch  proceedings  (hould  be 
public,  and  if  individuals  in  any  inftance  are  thus 
injured  more  deeply  by  groundlefs   charges  being 
brought  againft  them,  they  have  their  retnedy  againft 
thdi^  accufers.     There  is  no  danger  of  perfons  com* 
niltted  being  deprived  of  a  fair  trial  by  means  of  fuch 
publications.     As  they  are. known  to  be  ex  parte^  im* 
plicit  credit  is  not  given  to  them,  and  men  keep  their 
judgments  fufpended,  till    the   day  of  trial  arrives. 
Befides,  the  law  does  not  fuppofe  that  jurymen  are 
entirely  ignorant,  when  they  come  into  the  box,  of 
the  matters  they  have  to.  try  ;  for  they  were  required 
to  come  from  the  neighbourhood  of  the  place  where 
the  offence  was  committed ;  and  it  is  well  known, 
that  when  any  cafe  of  public  intereft  arifes,  it  is  uni- 
verfally  talked  of,  and  iimumen^bl j  reports  concerning 
it  are  whifpered  abroad,  from  which  the  minds  of 
jurymen  are  in  much  greater  danger  of  being  poifoned, 
than  from  authentic    accounts  of  the  informations 
upon   oath  before  the  committing  magiftrate.     The 
fenfe  of  the  legiflature  has  been  lately  declared  upon 
this  fubject.     A  bill  was  introduced  into  parliament 
to  prohibit  thefe  publications  (which  fhews,  that  they 
Vol.  II.  P  p  were 
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1 8 1 1 .        were  not  unlawful  before) ;  but  theopinion  of  enlightened 
r^      ^  menbeingythatthegeneralbenefitarinngfrom  themoat- 
V.  .       weighs  the  private  inconvenience,  the  bill  was  dropped 


Fisher 
?and  Others. 


Lord  Ellenborough. — ^If  any  thing  is  mote  im- 
portant than  another  in  the  adminiftration  of  juftioei 
it  is  that  jurymen  fhould  come  to   the  trial  of  thofe 
perfons  on  whofe  guilt  or  innocence  they  are  to  de- 
cide^ with  minds  pure  and  unprejudiced.    Is  it  poffl)ie 
they  (hould  do  fo,  after  having  read  for  weeks  and 
months  before,  ex  parte  ftatements  of  the  evidence 
againft  the  accufed,  which  the  latter  had  no  oppor* 
tunity  to  difprove  or  to  controvert  ?     By  their  own 
public  declarations  we  know  that  the  minds  of  juiy- 
men  are  often  pre-occupied  by  fuch  ftatements,  and 
that  they  proceed  with   terror  to  the  difcharge  of 
their  duty,  from  the  apprehenfion  that  an  antecedent 
bias  may  influence  their  verdid.     Thefe  publicadoBS 
tend  alike  to  the  conviftion  of  the  innocent  and  the 
acquittal  of  the  guilty.     I  fully  accede  to   the  cafes 
cited  on  the  part  of  the  defendant.     But  how  can  ti)e 
publication  of  preliminary  examinations  taken  ex  parte 
be  brought  within  the  fcope  of  thefe  determinations? 
The  publication  of  proceedings  in  courts  of  jufb'ce^ 
where  both  fides  are  heard,  and  matters  are  fyullf 
determined,  is  iaiutary,  and  therefore  it  is  permitted. 
The  publication  of  thefe  preliminary  examinations  has 
k  tendency  to  pervert  the  public  mind,  and  to  difturb 
the  courfeof  juftice  ;  and  it  is  therefore  illegal.  What 
id  injurious  to  individuals  and  to  the  community  the 
law  confiders  criniirial.  —  To  look  to  the  cafe  before 
us,-^t  muft  be  the  anxious  wiih  of  ;all  that  the  perfon 

*  *  accufed 
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tccufed  by  this  lady  (hould  have  a  fair  and  itrij^tiiBJ        i%ii*.  ^ 
trial.     The  honour  and  fecurity  of  the  female  fex  are         ^^^ 
involved  in  the  iffue.     Does  this  publication  lea^^e  the  *:  , 

mind  in  a  ftate  of  equipoife  as  to  his  guilt  or  inrio-    jj^^^^^^erf, 
tence  ?    No  one,  with  the  feelings  of  a  man,  can  read 
It  without  being  roufed  to  indignation  againft  the  p^- 
fon  whofe  mifconduft  is  depifted  in  fuch  glowing  co* 
lours.    Even  if  a  fair  and  difpaflionate  account  of  the 
examination  were  allowed,  is  this  account  fair  and 
difpaffionate  ?     It  comes  to  conclufions  which  would 
only  be  fair  after  verdifl:.     It  aflumes  every  thing 
that  the  woman  faid  to  be  true,  and  reprefents  the 
itccufed  as  confcious  of  his  guilt.     It  talks  **  of  the 
contemptuous  manner  in  which  he  was  regarded  by 
all  who  were  aware  of  his  unmanly  condufl:,"  and  tri- 
urtphantly  afferts  that  "  he  is  likely  to  meet  the  legal 
J)unifhment  of  his  villainy.**     Allowing  the  utmoft 
latitude  to  fair  and  candid  (latement,  is  this  to  be  tole- 
rated?    Jurors  and  judges  are  ftill  but  men;  they 
cannot  always  controul  feelings  excited  by  fuch  in- 
flammatory language.     If  they  are  expofed  to  be  thus 
warped  and  mifled,  injuflice  muft  fometimes  be  done. 
Trials  at  law  fairly  reported,  although  they  may  oc- 
cafionally  prove  injurious  to  individuals,  have   been 
held  to  be  privileged.  Let  them  continue  fo  privileged. 
The  benefit  they  produce  is  great  and  permanent,  and 
the  evil  that  arifcs  from  them  is  rare  and  incidental.  But 
thefe  preliminary  examinations  have  no  fuch  privilege. 
Their  only  tendency  is  to  prejudge  thofe  whom  the 
law  ftill  prefumes  to  be  innocent,  and  to  poifon  the 
fources  of  juftice.     But  >yhat  defence  can  be  made  for 
a  publication  like  this,  which,  befides  containing  an 

Pp  «  ^;p 


CASES  AT  NISI  PRIUS. 

M  fMTti  ftatetnent  of  evidence  before  a  magiftrate 
againft  a  maxi  who  has  had  no  opportunity  to  defend 
himfelf9  a&ually  denominates  him  a  criniinalj  and  de^ 
fcribes  him  as  a  monfter  ?    It  is  of  infinite  importance 
to  us  ally  that  whatever  has  a  tendency  to  prevent  a 
hir  trial  fhould  be  guarded  againft*     Every  one  of  us 
may  be  queftioned  in  a  court  of  law^  and  called  upon 
to  defend  his  life  and  his  charaden     We  would  then 
wiih  to  meet  a  jury  of  our  countrymen  with  unbiafled 
minds.    But  for  this  there  can  be  no  fecurity  if  fuch 
publications  are  permitted.     The  necefifary  tendenq^ 
of  the  libel  was^  in  the  language  of  the  indictment^ 
to  traduce  and  dehime  the  profecutor,  and  to  preju* 
dice  him  in  the  minds  of  his  countrymen ,  and  to  cauTe 
it  to  be  believed  that  he  was  guilty  of  the  aifault  laid 
to  hischarge,  and  to  deprive  him  of  the  bexiefit  of 
an  impartial  trial.    If  fo,  the  law  infers  that^  fiicl^  wa$ 
the  intention  of  the  defendants  in  pubUilung  it,  and 
they  muft  anfwer  for  the  injury  they  have  thus  doov 
to  the  profecutor  individually,  and  to  the  commut 
nity  of  which  he  is  a  member. 

• 
The  defendants  were  found  guilty. 

Garrow  and  Gurney  for  the  profecutioa. 

.  Marryat  and  Marriott  for  the  defendants^ 


■ .  *i 


Vide  Stfles  v.  Nokcs,  7  £aft,  493. 
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Thompson  v.  Maberly*  Mond^r, 

febriMfy'xS* 

*  A  SSUMPSIT  for  the  ufe  and  occupation  of  furnifli-   if  premifei  are 

ed  apartments.  months  cenam, 

and  fix  months* 
notice  to  quit 

Plea,  the  general  iffUe^  except  as  to  £6^.  10/.— and  jf,^^];^^*  t^ 

as  to  that  a  tender.  det«nnin«d  by  a 

fix  moQths*iuX'.ce 
to  quit  eipirio^ 

The  fum  claimed  by  the  plaintiff  was  ^93.  i  os.         Zty."^  '^ ""' 

On  the  28th  of  November  1 608,  the  defendant  took 
the  apartments  ^^for  12  months  certain ^  and  Jix  months 
fiotici  afterwards.**  The  year  was  to  begin  from  the 
25th  of  December  following ;  but  he  entered  on  the 
iirft  of  that  month,  and  the  odd  fum  of  ^3.  10/.  was 
for  rent  during  this  interval.  •  On  the  25th  of  May 
1809  the  defendant  gave  noticed  that  heihould  quit  at 
the  end  of  the  year,  and  he  accordingly  quitted  the 
apartments  before  the  following  Chriftmas. 

Toppingj  for  the  plaintiff,  contended,  that  the  defend- 
ant, under  the  above  taking,  was  not  at  liberty  to  quit 
till  fix  months'  notice  had  been  given  after  the  expira- 
tion of  the  firft  year.— -But— • 

Lord  Ellenborough  was  clearly  of  opinion  that 
the  defendant  was  only  bound  to  remain  the  1 2  months 
certain,  and  that  he  was  at  liberty  to  quit  at  the  end  of 

Pp3  that 
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that  period,  by  giving  fix  months'  previous  notice. 

Thomps  h^  ^^  Lordfhip  laid  considerable  ftrefs  upon  the  word 

V.  certainj  applied  to  the  firft  1 2  months,  which  (hewed 

Maberley.    ^Yiax  every  thing  afterwards  was  uncertain^  and  depend* 

'    ed  on  the  notice. 

However,  there  being  an  irregularity  in  the  tender, 
the  plaintiff  had  a  verdifl'  with  nominal  damages. 

Topping  and  A.  Moore  for  the  plaintiff. 

Garrow  for  the  defendant. 

[Attornies,  J5«x/rrandi30«M/.] 


But  a  demife,  <<  not  for  Ane  lin  v.  Cartwright,  4  £aft,  29 1 

year  only,   but   from  year  to  aud  fo  of  a  demife  *^  for  a  yevi 

year,"  enures  as  a  demife  for  and  fo  from  year  toy  e«r."  Bircli 

twoyears  at  leaft.  Dennd.  Jack-  v.  Wright^  2  T.  R.  380. 


Tiiefday,  ReES  V.  MaRQUIS  OF  HeADFORT. 

February  19. 

In  an  aaion  by  '^PHIS  was  an  aftion  againft  the  defendant  as  acceptor 
bill  of  exchange*  of  a  bill  of  cxchangc,  drawn  by  one  Whition^  pay^ 
L^Jrior^^^^^^^^  able  to  his  own  order,  indorfed  by  him  to  Chamber- 
detrauded  our  of  /^/;^  gcf  Qo.  and  by  them  to  the  plaintiff. 

It,  the  plamtitFis  '  * 

bound  to  prove 

'^\^n^r^l'^'  The  plaintiff  made  out  a primd facie  cafe ;  but  Whit* 
for  it.  tojiy  the  drawer,  having  been  called  to  prove  the  hand- 

writing of  one  of  the  parties,  it  appeared  from  his 
crofs  examination^  that  he  himfelf  biui  never  re- 


Headfokt. 
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Hreived  any  confideration  for  the  bill,  and   had  been        181 1. 
tricked  out  of  it  by  means  of  a  grois  fraud.  Rkes  '^ 

V, 

Lord  Ellenborouoh  held  that  on  this  ground  the    HK^nrn^^x 
plaintiff  was  bound  to  prove  what  confideration  he 
gave  for  it ;  and  as  he  was  not  prepared  to  do  fo,  his 
Lord/hip  direded  a  nonfuit. 

Fark  and  Comyn  for  the  plaintiff. 

Garrow  and  Topping  for  the  defendant, 

[Attoroiet,  ABeciett  and  Evani,] 


S.  P.  Where  the  bill  wa«  drawn  without  confideration  and  under 
Jurefi,    Duncan  v»  Scott,  i  Camp.  lOO. 


COLWILL  V.  Reeves.  Tuefday, 

February  19. 

T'RESPASS  for  breaking  and  entering  the  plaintiff's  a  rhopkeoper 

J.--  it«i»i  T>i  «  >  ™*y  "Maintain 

houfe,  and  taking  his  goods.  —  Plea,  the  general  trcfpaa  for  tak- 

.  iw<  ing  goods  lent  t« 

U/^^*  him  on  fife  9r 


return. 


The  plaintiff  was  ftated  to  carry  on  the  bufinefs  of 
a  furniture  broker  at  the  houfe  in  queftion ;  and  it  ap* 
peared  that  (amongft  other  things)  a  fofa,  fent  to  him 
on/ale  or  return^  had  been  carried  away  by  the  def<?nd« 
ant  as  part  of  the  goods  of  one  Grindleyy  a  bankrupt^ 

P  p  4  vrho 
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^ho  had  carried  on  the  (amebufinels  ia  the 

houfe. 


Park  objeAed  that  the  plaindff  could  not  maintam 
trefpals  for  this  fofa,  as  the  property  in  it  while  uafoU 
<7ontinued  to  abide  in  the  original  owner^  and  the 
plaintiff  was  merely  his  fervant  to  take  care  of  it.    But 

Lord  Ellbkbohough  held  that  the  plainti£Fhad  a 
fpecial  property  in  the  fofa,  which9  coupled  with  the 
poffeflion,  enabled  hhn  to  maintain  trefpafs  for  it  in  his 
own  name* 


If  A  for  a  f'-au- 
dulent  purpolie 
Bitxea  hiu  gooHi 
with  B's,  ftili  if 
tliey  can  b«  dif- 
CinguifliHl,  he 
ref  iios  the  pro- 
penv  in  them, 
•nd  he  may 
maintain  trefpafs 
againft  a  perfon 
who  having  a 
righttot«AeB*s 
goods,  ignorantly 
takes thtfe  .oods 
of  A  as  part  of 
B's. 


Park  opened  as  a  complete  defence  to  the  whole 
adion,  that  Grindley  alone  had  really  carried  on  the 
bulinefs  in  this  houfe ;  that  becoming  banknipt,  it^wai 
concerted,  for  the  fraudulent  purpofe  of  prote^ing  his 
goods  from  his  aifignees  and  his  creditors,  that  the 
plaintiff  (hould '  fend  into  the  houfe  fome  articles  of 
furniture  to  be  mixed  with  his ;  that  the  plaintiff  with 
this  view  fent  in  the  goods  for  which  the  adion  was 
brought }  and  that  they  were  ignorantly  taken  by  the 
meffenger  under  the  commiflion,  as  part  of  the  efieds 
of  Grindley. 

Lord  Ellenborough.— If  a  man  puts  com  into 
my  bag,  in  which  there  is  before  fome  com,  the  whole 
is  mine  j  becaufe  it  is  inppoffible  to  diftinguifh  what 
w  as  mine  from  what  was  his.  But  it  is  impoilible  that 
articles  of  furniture  can  be  blended  together  fo  as  to 
create  the  fame  difficulty.  The  goods  in  quefUon  re^ 
*     '  6  'f     mained 


% 
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mained  difUndy  ahd  the  meflenger  might  have  difco- 
vered  that  they  belpnged  to  the  plaintiff.  He  took 
them  at  his  peril.  Whatever  fraud  there  might  be  in 
the  care>  the  property  was  not  divefted  from  the  plain- 
tiffy  and  the  ftratagem  defcribed  is  no  defence  on  the 
general  iflue  to  an  aftion  at  ^his  fuit  for  taking  and 
converting  the  goods. 


S79 


iSix. 


The  plaintiff  had  a  verdict  on  the  afportavit. 
Garrowj  Jekyll^  and  Marryat  for  the  plaintiff. 
fari  and  Storks  for  the  defendanL 


[Attornies,  H^iliiami  and  JUT/Zr.] 


■»«■» 


If  A  embroiders  B's  cloth, 
4ir  conveHs  his  metal  into  veflels 
or  utenfils»  the  property  of  the 
materials  in  their  improved  ftate 
i^ill  remains  in  B;  but  if  A 
nakes  oil  or  wine  of  B's  oliires 
er  grapes,  this  being  a  new  fpe- 
cies  of  eommodityi  it  belongs  to 
A  and  he  (hall  render  a  compen* 
fation  to  B  for  the  materials. 
If  A  wilfully  intermixes  hismo- 
ney»  com>  or  hay^  with  that  of 


B  without  his  approbation)  or 
cafts  gold  into  B's  crocibley  our 
law  gives  the  entire  property^ 
without  any  account,  to  B> 
whole  original  dominion  is  in« 
vaded ;  though  the  civil  law  al« 
lows  a  fatitfafijon  to  A  for 
what  he  has  fo  impwmdently 
loft.  yUe  %  Bl.  Com.  404, 5, 
and  the  authorities  there  re- 
ferred to* 


Rex 
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W«dne(day,  1  Rex  V.  WiTHERS  and  OthCTS. 

February  30. 

An  ittornf  y  b  HTHIS  WES  ail  indiameiit  for  breaking  open  the  houfe 
difiiiofe  in  evi.  '  of  OHC  Copland^  the  profecutor,  and  aQaulting  aod 
&^mJ^"    imprifoning  his  perfon. 

tklly  eommuni- 

TchenttaklLgh  On  the  part  of  the  defendants,  Mr.  PbtlKpfon^  an  at- 
^y  to  the  "°  tomey,  was  called  to  (late  that  the  fame  day  the  affault 
c^t^*^*"*  **  was  committed,  the  profecutor  confulted  him  profef. 

fionally,  and  gave  an  account  of  the  tranfaftion  ma- 
terially at  variance  with  his  teftimony  in  the  witnefs- 
box ;  and  that  on  the  fame  dccafion  a  Mr.  Bruce  who 
accompanied  him,  had  in  his  hearing  directed  Mr. 
Fbillipfon  to  bring  an  a&ion  of  trefpafs  againft  the  de- 
fendants,  for  breaking  and  entering  the  houfe  now  re- 
prefented  to  be  the  profecutor^s,  as  the  houfe  of  him 
Mr.  Bruce. 

It  was  objefted  that  the  whole  that  pafled  between 
Mr.  FhiUipfon^  and  the  profecutor  and  Bruce j  on  ths 
occafion,  was  privileged  on  the  fcore  of  profefliooal 
confidence*  / 

Garrcw^  for  the  defendants,  infifted  that  at  any  rate 
the  privilege  could  not  extend  to  what  was  (aid  by 
Bruce  in  the  profecutor's  hearing ;  that  this  was  a 
communication  by  a  third  perfon  to  his  attorney ;  and 
as  Bruce  was  no  party  to  this  profecution,  no  ob- 
jection could  be  made  on  his  behalf  to  the  difclofurCt 
But 

X I  Lord 
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Lord  Ellenborough  faid,  that  an  attorney  is  not 
at  liberty  to  difclofe  what  is  communicated  to  him  con- 
fidentially by  a  client,  although  the  latter  be  not  in 
any  fliape  before  the  Court ;  and  Mr.  Philli^on  was 
not  permitted  to  be  examined. 


J» 


tSfX* 


WiTHERf 

i^idOtben* 


The  defendants  were  found  guilty. 
Topping  and  Marryat  for  the  profecuton 
Garrow  and  Gurney  for  the  defendants. 


[Attoniies»  FotbirgiU  and  JUiUy,'\ 


Vide  Wafon  V.  Raftall,  4  T.  R.  753, 


III    ■ . 


Wilson  and  Others,  Affignees,  &c.  v.  Balfour. 


Thurfday, 
February  2X< 


npHIS  was  an  aftion  of  trover,  brought  by  the  af-  ^"JuC„^7^^i 

fignees  of  the  partners  in  the  late  banking-houfe  put  dock  ^^long- 

of  Devaynes  Isf  Co.  for  certain  bonds  which  had  be-  lower,  which 

longed  to  them,  of  the  value  of  £1 6,000.  ll^^^tl^. 

plied  the  pro- 
ceeds to  their 

Devaynes  &f  Co.  were  the  defendants*  bankers,  and  own  ufc ;  wwie 

*  they  remamed 

folvent  wrapped* 
up  certsan  bonds  belonging  to  them  in  an  envelope  infcribed  with  the  cuftomer*s  name,  and  indof^ng 
•  mcmorandunii  dating  that  they  had  dtpoiited  the  bonds  with  him  as  a  collateral  fccuriiy  for  his  ftock, 
which  they  promifed  to  replace ;  This  parcel  they  in  iz€t  depofited  among  the  fecurities  belonging  to 
other  perfons  who  dealt  with  them,  but  gave  no  information  of  any  of  ihefc  circumftances  to  the  cuf- 
tomer  till  the  eve  of  their  bankruptcy,  when  they  fent  him  the  parcel  with  the  bonds,  faying  they  muft 
ftop  payment  next  morning.  Heid  that  the  cuftomcr  could  not  retain  the  bonds  againft  the  aiHgiieM 
of  (be  bankers. 

he 


ifc 


i8n. 

WitSON 

and  Others 
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he  had  i€  16,000  navy  5  per  cents  (landing  in  the 
name  of  Noble j  one  oFthe  partners.     On  the  19th  and 
2 1  ft  of  July  1 8 1  o,  the  houfe  being  preiTed  for  cafir, 
Nobie  fold  out  the  whole  of  the  defendant's  5  per 
centS)  and  applied  the  proceeds  to  the  parmerfhip  pur- 
pofes.     On  the  laft  of  thefe  days,  Noble  inclofed  the 
bonds  in  queftion,  which  belonged  to  the  partnerfh^» 
in  an  envelope.     Along  with  them  he  put  in  a  memor* 
ahdum  in  his  own  hand-writing  to  the  folIowHig  effed: 
**  Borrowed  and  received  of  J.  Balfour,  Efq.  jf  i6»ooo 
navy  5  per  cents,  which  we  promife  to  replace,  kfid  we 
have  depofited  with  him,  as  collateral  fecuriti^  thefe 
bonds  of  the  Earl  of  Oxford  and  Mortfmer,  and  others, 
'ix^ich  we  promife  to  affign  when  required/*     He  thep 
fealed  up  the  bonds»  and  wrote  upon  the  envdope, 
♦*  The  property  of  John  Balfour,  Efq."     This  packet 
he  depofited  in  an  iron  cheft  among  the  fecurities  be- 
longmg  to  other  cuftomers.    There  it  lay  till  the  3odi 
of  July.     In  the  interval  there  had  been  a  great  run 
upon  the  houfe,  and  the  partners  now  intimated  to  the 
clerks  that  they  muft  ftop  the  next  morning.     In  the 
evening  of  this  day  Noble  fent  off  the  packet  with  the 
bonds  to  the  defendant,  accompanied  with  the  follow- 
ing letter ; 


cc 


Sir, 


*^  Having  made  ufe  of  your  navy  5  per  cents 
which  ftood  in  our  name,  we  fend  you  the  inclofed  fe- 
curities to  indemnify  you  againft  any  lofs,  as  we  (hall 
be  obliged  to  fufpend  our  payments  to-morrow  mom* 


This 


\    ■ 
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This  was  the  firft  intimation  ever  made  to  the  de^ 
fendant  that  his  5  per  cents  had  been  fold^  or  that  the 
bonds  had  been  appropriated  to  his  ufc. 

Mr.  Noble  was  examined  as  a  witnefs^  and  dated, 
that  at  the  time  when  he  inciofed  the  bonds  in  the  en- 
velope, and  until  the  30th  of  July,  he  had  no  idea  th^ 
houfe  mud  (lop,  although  they  had  been  for  ibnie 
time  in  difGcuhies ;  he  intended,  had  they  gone  on,  to 
have  replaced  the  (lock  of  the  defendant,  who  in  that 
cafe  would  never  have  known  of  its  being  fold  ;  they 
might  have  taken  the  bonds  at  any  time  from  the  iron 
cheft,  and  difpofed  of  them  as  partnerihip  ftock* 

It  was  proved  that  the  partners  all  committed  a£b 
of  bankruptcy  on  the  3 1  (I  of  July,  the  day  on  which 
the  commiilion  bore  date. 

.  Parkj  for  the  defendant,  allowed  that  if  the  letter  of 
the  30th  had  been  the  firft  appropriation  of  tbefe 
t|onds  to  his  ufe,  he  would  have  no  right  to  retain 
them,  as  that  letter  was  evidently  written  in  contem- 
plation of  bankruptcy.  But  the  tranfaction  was  to  be 
referred  back  to  the  2 1  ft,  when  no  apprehenfion  was 
entenainedof  the  houfe  being  infolvent.  If  the  bonds 
had  been  then  afligned  to  the  defendant,  there  could 
be  no  doubt  that  the  property  in  them  would  have 
heen  transferred  to  him,  and  without  the  aflignment 
he  had  the  fame  right  to  them  in  equity.  He  had  sL 
lien  upon  them  for  the  value  of  his  5  per  cents.  They 
were  ear-marked,  and  ceafed  to  form  a  part  of  the  ge- 
Aerai  partnerOiip  property.    Noble  was  the  defend^ 

ant^s 


^^ 


tSii. 


WlL^QJI 

and  Otheni 


Hi 


iStt. 


Wilson 
tad  Othecs 

fllLFOUK. 
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ant*s  agent  as  well  as  a  partner  in  the  banking  liotife. 
Therefore,  when  depofited  in  the  iron  cheft,  they  trezie 
to  be  confidered  as  in  the  defendant's  pofTeffion. 

Lord  Ellenbo ROUGH. — ^I  am  of  opinibn  that  the 
defendant  has  no  right  to  the  bonds  in  queftion.  Too 
fay  he  has  a  lien  upon  them.  A  lien  means  a  right  to 
hold.  But  the  defendant  never  held  thefe  bonds ;  he 
had  no  poffeffion  of  them  till  the  very  eve  of  the  bank- 
ruptcy,  when  it  is  conceded  the  bankrupts  could  not 
give  a  preference  to  one  creditor  over  the  others.  On 
the  2  lit  and  down  to  the  30th)  they  only  intended  to 
deliver  the  bonds  to  the  defendant.  The  whole  refted 
in  intention.  The  poffeffion  was  never  put  out  of 
themfelves.  Noble  was  no  agent  of  the  defendant  for 
the  purpofe  of  receiving  the  bonds*  The  defendant 
was  entirely  ignorant  of  the  tranfadion.  Noble  was  a 
wrong  doer  in  felling  the  5  per  cents  ;  and  after  that 
breach  of  truft,  the  defendant  was  placed  in  the  fame 
fituation  as  the  other  creditors  of  the  houfe.  A  con- 
templated appropriation  cannot  be  a  virtual  transfer. 
Had'the  memorandum  been  true,  had  the  bonds  been 
depoftted  with  the  defendant,  he  would  have  had  an 
equitable  title  to  them,  and  might  have  retained  them 
till  his  debt  was  fatisfied.  But  they  were  not  depofited 
with  him ;  they  remained  in  the  poffeffion  of  the  bank* 
rupts ;  they  might  have  been  taken  from  the  iron 
cheft  and  carried  into  the  market  without  his  ever 
knowing  that  his  name  had  been  written  on  the  en- 
velope* Had  the  affairs  of  the  company  been  ^^ 
trieved,  his  ftock  would  have  been  replaced,  and  he 
Mver  would  have  heard  of  thefe  bonds  that  are  fup* 

pofed 
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I 

|)ofed  to  have  been  depofited  with  him;    The''  memor*  '8ii* 

andum  recites  a  falfe  ftate  of  fads.    Noble  merelj  put  Wil»on'^ 

down  upon  paper  an  idea  floating  in  his  brain^    No  and  Others 

legal  or  equitable  right  to  the  bcxids  was  transferred  m.  ^'  ^.^ 
by  his  ad.     It  is  a  cafe  of  extreme  hardfliip  on  the 
part  of  the  defendant ;   but  the  rules  of  law  mufi  hot 
bend  to  our  feelings  or  oar  wiihes.   ; 


,i 


Verdid  for  the  plamtiifs* 

Park  in  the  enfuing  term  brought  the  point  before 
the  Court ;  but  the  Judges  were  all  clearly  of  opinion 
that  the  direction  at  Nifi  Prius  was  right,  and  refufed 
a  rule  to  fliew  caufe  why  there  (hould  not  be  a  new 
trial* 

The  Attorney  General^  Garrow^  and  Richardfm  for 
the  plaintiffs. 

Park  and  Topping  for  the  defendant. 

[Attgnues,  Clayton  and  Seymour^ 


mmfi 


Rex  o;.  Hunt  and  Another*  Fridiy. 

February  22. 

nrinS  was  an  information  by  Hi§  Majefly 's  Attorney  '^^^  defendant 

1  ^  ,  J       J  J     may  he  found 

General,  for  a  libel  in  a  newfpaper  called  The  g"iity  upon  • 

2^  .  count  in  an  in» 

Jbxafntnerm  •     formation  which 

charges  him  with 
having  "tfo«r- 
f^cd,  printed*,  and  publiihed**  a  libel,  it  he  is  proved  to  have  puhPfied  without  having  cumpofed  it. 

The 
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.^  The  firft  count  ia  the  information  charged  thatlfat 

defendants  comfo/ed^  printed^  and  pMiJhed  the  libd. 

^-  There  were  other  counts  for  printing  and  publiibiiig> 

and  for  publiihing  only.  1 

The  Counfel  for  the  Crown  merely  adduced  the 
evidence  required  by  flat.  38  Geo*  3.  c.  78  {a)  viz.  I 
cerdfied  copy  of  the  affidavit  fwom  by  the  defendanti 
at  the  ftamp  office,  and  a  newfpaper  correfpondiDg 
with  the  dtle  of  the  newfpaper  defcribed  in  the  affidaviL 

Brimgham^  for  the  defendants,  contended  that  tbef 
muft  be  acquitted  on  the  firft  count,  which  chai]ged 
them  with  compofing  the  libel  as  well  as  printing  and 
publifhing  it.  This  was  a  difUnft  and  aggravated  ot 
fence.  If  a  man  was  both  the  author  and  publiiber 
of  a  libel,  he  was  guilty  of  a  higher  breach  of  the  hws, 
and  deferved  a  greats*  meafure  of  punifhment,  than  if 
he  merely  publifhed  what  bad  been  written  by  an- 
other and  the  tendency  of  which  he  himfelf  might 
not  underfland.  Here,  although  the  evidence  given 
was,  according  to  the  ftatute,  fufficient  to  fhew  that 
the  defendants  had  publifhed  the  paragraph  charged 
to  be  libellous,  there  was  no  evidence  to  fhew  that 
they  were  concerned  in  its  compofition. 

Lord  Ellekborough.— It  is  enough  to  prove  pub- 
licadon.  If  ^  indidment  charges  that  the  defendant 
did  and  caufed  to  be  done  a  particular  aS,  it  is  enough 


(a)  VlJe  Rex  «.  Hart  and  White,  10  Eaft,  94. 

to 
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to  prove  either.  The  diftindion  runs  through  the  «8ii, 
whole  criminal  law,  and  it  is  invariably  enough  to  j^^^^ 
prove  fo  much  of  the  indidment  as  fhews  that  the  de*  «. 

fendant  has  committed  a  fubftantive  crime  therein  fpe-  ^^^  another, 
cified. 

The  Jury  found  a  verdift  of  Not  Guilty. 

The  Attorney  Generalj  Garrow,  Abbotty  and  Rich-* 
ardfon  for  the  Crown. 

Brougham  and  £.  Lawes  for  the  defendants* 


Vide  Regina  v,  Ingram,  Salk.  384.     Rex  ».  Williams,  ^^. 


t 

^ 
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ADJOURNED  SITTINGS  IN  LONDON. 


t 


February  1$, 

In  an  a6^ion  for 
|nremiums  by  an 
underwriter 
i^inft  an  in- 
furance  broker, 
■  loTi  may  be  fet 
•ff  that  has  hap* 
pened  upon  a 
policy  fubfcribed 
by  the  plaintiflf 
to  the  defendant, 
which  the  latter 
effected  with  a 
Jtl  ereden  com- 
wiffion. 


WiENHOLT  V.  RoBE^^TS. 

A  CTION  for  premiums  of  infurance'  by  an  under* 
writer  againft  an  infurance  broker. 

The  defence  was,  a  fet-oflf  to  a  larger  amount  than 
the  fum  claimed.  It  was  dated,  that  the  plaintiff  had 
underwritten  to  the  defendant  a  policy  on  the  fhip 
Margaret  \  that  an  average  lofs  had  happened  upon 
this  policy,  which  the  plaintiff  himfelf  had  acknow* 
ledged  amounted  to  ^15.  6x.  9^.  per  cent. ;  that  the 
defendant  had  a  del  credere  commifEon  from  the  in- 
fured  for  guarranteeing  the  folvency  of  the  plaintiff 
and  the  other  underwriters,  and  that  the  defendant 
had  therefore  a  right  to  fet  off  this  lofs  againft  the  pre- 
miums. 

Garrowy  for  the  plaintiff,  denied  that  thefe  were 
mutual  debts,  the  lofs  being  due  to  the  infured  only, 
though  receivable  by  the  defendant  as  their  agent,  and 
pointed  out  the  embarrailing  fituation  in  which  the 
underwriter  would  be  placed,  if  he  could  be  called 
upon,  both  by  the  infured  and  the  broker,  to  pay  the 
lofs,  and  if  either  of  them  could  fet  it  off  to  an  adioQ 
at  the  underwriter's  fuit. 

Lord 


I. 

RoBBRt). 
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LoH  Ellenborough. — The  broker,  with  si  del  '  '^'i- 
tredere  commiffion,  may  be  looked  upon  sis  the  owner  Wibmholt 
of  the  policy  ;  and  he  being  anfwerable  to  the  infurcd 
for  the  lofs,  the  amount  may  be  confidered  as  due  to 
him^  and  may  be  fet  off  in  an  adion  brought  againft  him 
by  the  underwriter  for  premiums^  Therefore,  if  the 
defendant  proves  the  fa£b  opened,  he  will  be  entitled 
to  a  verdift* 

But  the  del  crcdcre  commiiHon  being  in  writing, 
could  not  be  regularly  proved,  and  there  was  a  ver* 
di£t  for  the  plaintiff. 

Gar  row  and  Marryat  for  the  plaintiff- 

Toppifig  for  the  defendant* 

[Attorniet,  Jamtiy  and  MafM»,'\ 


Vide  Grove  v.  Duboi?,  i  T.  R.  1 12.   Bize  v,  Dickafon^  lb.  285. 


Cock  v.  Taylor  and  Another.  Feiu2i 


^I^HlS  was  an  adion  for  the  freight  of  goods  brought  l^^^^^^f^ 
from    Algiers    to  London,   in  the  (hip    Whiniy  ««<!«  deiirer. 

o    ^     ^  '  *  able  to  A.  or  hif 

of  whi(;h  the  plaintiff  was  maftef.  »%"».  be  or 

they  paying 
freight  for  the 

filme,  and  A.  afiigntthc  l)iU  of  lading  to  B.  and  B.  afligflt  itioC,  who  accepts  the  gooda  under  it^ 

C  it  luble  \o  an  action  far  the  freight  at  the  fuit  of  the  mailer  of  the  Ihip. 

Q  q  2  ^   This 
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The  bill  of  lading  ftated  the  goods  to  be   iliipped 
Q^r^"*~^  ^J  Robert  Montgomery  and  Co.  **  to  be  deh'vered 
«.  at  London,  unto  the  order  of  Meffrs.  Hargreaves  and 

aad Anther.  I^^Izel,  Of  to  thdr  affigns,  ht?  or  they  paymg  freight 

for  the  fame  as  cuftomary,  with  primage  and  averagf 
accuftomed." 

This  bill  of  lading  was  indorfed  by  Hargreaves  fe? 
Dalzelj  at  Algiers^  to  William  leters^  at  GibraliaT^ 
and  by  him  to  Taylor  &f  Soity  of  London^  the  def<Hid- 
ants,  to  whom  the  goods  were  delivered. 

Park,  for  the  defendants,  contended,  that  an  aSion 
for  freight  could  not  be  maintained  againft  the  a(> 
fignees  of  the  bill  of  lading.  The  captain  had  a  lien 
upon  the  goods  for  his  freight ;  but  if  he  chofe  to 
part  with  them,  he  muft  refort  to  the  contrad  on 
which  the  goods  were  (hipped,  and  proceed  againll 
the  original  parties  to  the  bill  of  lading.  The  per- 
fons  primarily  liable  for  the  freight  could  not,  br 
their  own  aft,  in  affigning  the  bill  of  lading,  transfer 
that  liability,  and  give  a  right  ofadion  againft  a  ftran- 
ger.  And  the  cafe  of  Artazza  v.  Smallpiece,  i  Ejf* 
N.  P.  Caf.  23.  was  relied  upon  as  in  point. 

Lord  Ellenborough. — ^The  bill  of  lading  makes 
the  goods  deliverable  to  Hargreaves  and  Dalzel,  or 
their  affigns,  he  or  they  paying  freight  for  the  fame. 
The  defendants,  by  becoming  aflignees  of  the  bill  of 
lading  and  receiving  the  goods,  adopt  the  conuaft* 
They  were  aware  on  what  terms  the  goods  were  to 

8  be 
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be  delivered,  and  by  accepting  them  they  accede  to        i^ir. 
thofe  terms.     They  derive  a  benefit  from  the  plain-        Coct. 
.  tiflPs  fervices,  and  muft  be  fuppofed  to  promife  him  a  v, 

recompence.  There  is  no  transfer  of  contrad  or  Jl^^^ 
right  of  aftion.  Till  the  delivery,  there  was  no  debt 
due  from  any  one,  and  the  affignees  then  became 
liable.  The  bill  of  lading  may  be  confidered  to  have 
been  in  blank,  and  to  have  been  filled  up  with  the 
name  of  the  perfon  to  whom  the  delivery  is  made. 
The  liability  is  to  devolve  upon  a  fort  of  floating  ap- 
pointee, and  when  he  is  determined,  he  is  fuppofed  to 
be  a  party  to  the  bill  of  lading,  and  to  enter  into  the 
contrafl:  with  the  mafter  which  is  therein  contained. 
To  whom  do  Hargreaves  Iff  Dalzel  order  the  goods 
to  be  delivered  ? — To  Taylor  iff  Sorij  the  defendants. 
They  take  them,  and  they  muft  pay  the  freight, 

Verdift  for  the  plaintiff. 

In  the  enfuing  term,  Park  applied  for  leave  to  enter 
a  nonfuit,  contending,  that  after  the  captain  had  parted 
with  the  goods,  his  only  remedy  was  an  aftioh  againft 
the  original  parties  to  the  bill  of  lading.  But  the 
Court  thought,  that  the  defendants,  by  accepting  the 
goods,  entered  into  an  implied  undertaking  to  pay 
the  freight,  and  a  rule  to  (hew  caufe  was  refufed„ 

Garrow  and  Taddy  for  the  plamti£^ 

Park  and  Lawes  for  the  defendants. 

^Attoraics,  Kap  \2t  FrefiJitU^  vui,  Tb»mas*'\ 

9q  3  An 


59^ 


iSii. 


Cock 
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As  to  t^e  liability  of  the  con-    are  delivered   to  the  configoeei 

the  freight  cannot  be  recovered 
from  the  confignor,  Penrofc 
V.  Wilkes,  iVbb.  Shipp.  Part  3. 
c.  7.  f.  14. 


fignee*  vUe  Roberts  v.  Holt, 
.2   Show.  443.     Where  goods, 
rp      '  by  the  bill  of  lading,  are  deli ver- 

ai)4  Another,  »^^«  ^^  ^^«  confignee,  on  his  pay- 

ing  freight  for  the  fame,  if  they 


Tuefday, 
February  36. 

• 

Where  it  is  pro. 
fided  by  a  ihip't 
articles,  that  any 
of  the  crew  who 
ikall  abCent 
ihemfelves  from 
the  ibip  without 
leave,  (hall  tor* 
feit  their  wages, 
|f,  after  one  of 
the  crew  has  Co 
•brented  himfel/, 
the  mafter  re- 
ceives him  b^ck 
^gain  and  allows 
him  to  work  like 
the  others,  the 
forfeiture  is 
waivjed,  an '  the 
wjges  ate  reco- 
Ver^e. 


Miller  v.  Brant, 

npHIS  was  an  aftion  by  a  foreign  feaman  againft  his 
captain,   for  wages  earned  on  a  voyage   from 
Rt0a  to  the  port  of  London^ 

The  defence  was^  that  the  plaintiff  had  figned  ar- 
ticles, whereby  it  was  provided  that  if  any  of  the  crew 

fliould  abfent  themfelves  from  the  fhip  before  (he  was 
unloaded,  without  the  mafter's  leave,  they  (hould  for- 
feit the  whole  of  their  wages  ;  and  that  after  the  ar- 
rival  of  the  (hip  in  the  port  of  London^  and  before  (he 
^as  unloaded,  the  plaintiff  was  abfent  from  her,  with» 
out  leaye,  a  day  and  a  night. 

Thefe  fads  were  proved  ;  but  il:  further  appeared, 
thrit  when  the  plaintiff  returned  to  the  (hip,  the  de? 
fendant  again  took  him  into  his  fervice,  and  that  be 
worked  in  difcharging  the  Ihip  like  the  other  n^en. 

Lord  Ellen5PRough.— I  am  of  opinion  that  the 
forfeiture  was  waived.  The  defendant  might  have  re- 
fufed  to  receive  the  plaintiff  again,  qr  inlifting  on  the 

forfeiture 
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forfeiture,  might  have  entered  into  a  frefli  agreement 
with  him ;  but  by  permitting  the  plaintiff  to  return 
and  to  work  in  the  difcharge  of  the  cargo,  he  muft 
be  taken  to  have  pardoned  the  offence  which  had  been 
committed,  and  he  cannot  afterwards  revert  to  the 
forfeiture.  The  plaintiff  is  therefore  entitled  to  his 
wages  at  the  ftipulated  rate,  as  if  there  had  been  no 
infraction  of  the  articles. 


5»« 


i8ji. 

MllLKK. 


Verdi£k  accordingly. 

Topping  and  Efpinajfe  for  the  plaintiff. 

Park  and  Nolan  for  the  defendant. 

[Attorniet,    Hyppingham  and  ypff'.} 


•r^ 


Farrance  v.  Elkinoton. 

nrHIS  was  an  ^ftion  on  1 1  Geo.  2.  c.  1 9.  for  double 
rent. 

The  firft  count  of  the  declaration  ftated,  that  the 
defendant  held  a  dwelling-houfe  as  tenant  thereof  to 
the  plaintiff,  and  on  the  20th  February  1810  gave 
riotice  to  the  plaintiff  of  his  intention  to  quit  the  faid 
dwelling-houfe  as  foon  as  be  could  poffibly  get  another 
Jiiuation ;  that  on  the  29th  of  September  following 
be  did  get  another  fituation,  and  ought  to  have  quitted 

Q  q  4  the 


Wednefday, 
February  ay. 


If  tenant  from 
year  to  year 
give  his  landlord 
notice  that  he  wiU 
quit  u)>on  a  con- 
tinj^ency,  and 
does  n«t  quit 
when  the  coo* 
tingency  hap- 
pens, he  if  not 
iMble  tu  an  ac« 
tiononii  Geal. 
€.19.  for  double 
rent 
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the  plaintiflTs  dwelling  houfe,  but  that  he  remamed  in. 
poffeflion  of  it  till  the  25th  of  March  1810  ;  whereby 
he  became  liable  to  pay  ^108,  being   double  the 
£i,KivGTOM.    yearly  rent  for  the  time  he  fo  held  over  after  the 

expiration  of  the  notice  to  quit. 

The  declaration  being  opened,—  , 

Lord  Ellenborough  exprefled  himfelf  of  opinion 
that  the  notice  to  quit  was  too  vague,  and  that  this 
cafe  did  not  come  within  the  ftatute. 

Garrow  and  Campbell^  for  the  plaintiff,  brought  to 
bis  Lordfhip's  notice  the  words  of  the  ilatute,  which 
are,  "  that  if  any  tenant  Ihall  give  notice  of  his  in- 
**  tention  to  quit  the  premifes  holden  by  him  at  a  tifM 
**  mentioned  infuch  notice^  and  (hall  not  deliver  up 
**  the  poffeflion  thereof  accordingly,  then  fuch  tenant 
**  Ihall  thenceforward  pay  to  the  landlord  double  the 
*'  rent  which  he  fhould  otherwife  have  paid."  The 
time  mentioned  in  this  notice  was,  —  as  foon  as  the 
tenant  could  get  another  fituation.  When  he  got 
another  fituation,  the  time  was  afcertained.  Idcertm 
ejl  quod  cerium  reddi  potejl. 

Lord  Ellenborough.— I  am  clearly  of  opinwo 
that  the  notice  is  not  within  the  ftatute.  It  only 
amounts  to  this,  that  the  defendant  would  quit  when 
he  found  it  convenient.  There  muft  be  fome  fixed 
time  mentioned  before  the  double  rent  can  attach. 
Would  the  landlord  have  been  bound  by  this  notice  ? 

Could 


I 
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Could  he  let  the  houfe  to  another  tenant  on  the  con-        18 u. 
tingency  of  the  defoidant's  getting  a  fituation  to  fuit    ^ 


ARRANCB 
V, 


him.     This  attempt  to  recover  double  rent  under  the 

prefent  circumftances  is  an  experiment  which  had  Elkincto«# 

better  have  been  avoided  (a). 

There  being  other  accounts  for  ufe  and  occupation, 
and  for  not  ufmg  the  premifes  in  a  tenantable  man- 
ner, the  caufe  was  referred, 

Garrow  and  Campbell  for  the  plaintiff, 
Park  and  Efpinajfe  for  the  defendant, 

[Attornies,  AmntvfmHb  and  Rbodej.'] 


(a)  The  fefts  of  the  cafe 
vere,  that  the  defendant  held  the 
houfe  in  queflion  at  a  rent 
rreatly  under  its  value  ;  that  he 
gave  a  notice  in  writing,  to  the 
purpofe  dated  in  the  declara- 
tion ;  that  on  the  29th  of  Sep- 
tember, he  himfelf  removed  to 
another  houfe  which  he  pur- 
chafed ;  and  that  he  underlet  the 


plaintifiPs  at  a  confiderable  pre- 
mium. 


There  is  no  neceffity  for  a 
notice  under  this  a6t  of  parlia- 
ment to  be  in  writing,  at  leaft 
where  the  tenant  holds  under  n 
parol  dcmife.  Timmius  v«  Row- 
linfon«  3  Burr.  1603. 


Brown 


< 
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2SS?'*iL  Brown  v.  Pigeon. 


F(tbniii7  9& 

Anaaionctfi* 
jMbemain- 
taintd  for  a  ma* 


npHIS  was  an  adion  for  a  malicious  arrefl. 


licieiif  ■»«&  bj 

A.  aftinft  B.  if        PigeoH  owed  BrowH  ^^23.     Brown  owed  P/]f«» 
tea  ibr  fHuch  he  J?i  o. — BrowH^  meaning  to  allow  the  latter  fum  by  waj 
although  B.  wjt    of  fet-off,  arre(ted  Pigeon  for  the   balance  of  ^13* 
toaUfg^'^     Immediately  after,  Pigeon  zxrefitA  Brown  for  £10^ 

which  was  the  ad  now  complained  of.  Pigeon  took 
out  a  fummons  to  (by  proceedings  in  the  afUon  againft 
him,  and  offered  to  pay  £2^.  Brown  refufed  to  take 
more  than  ^^13.  A  judge  finally  ordered  proceed- 
ings to  be  flayed  in  the  a£tion  againfl:  Pigeon^  on  pay- 
inept  of  £1^  and  cofts,  and  in  that  againft  Braum^ 
onpayment  pf  ^10,  without  cofts. 

Parky  for  the  plaiAtiff",  contended,  that  when  he  was 
arrefted,  he  was  not  indebted  in  any  fum  of  money 
whatever  to  Pigeon^  who  on  the  contrary,  by  his 
own  confeflion,  owed  hira  ^13.  It  is  only  the 
fum  due  upon  flriking  a  balance,  that  can  be  conii* 
dered  the  fum  due  from  one  party  to  another.  The 
defendant  had,  therefore,  held  the  plaintiff  to  bail 
malicioufly,  and  without  any  probable  caufe. 

Lord  Ellenborough. — The  defendant's  con* 
duft  in  this  tranfaftion  was  highly  vexatious  and  re* 
prehenfible;  but  this  adion  cannot  be  maintained. 

He 
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He  had  not  only  a  probable,  but  a  real  caufe  of 
aftion  againft  the  plaintiff  at  the  time  of  the  arreft. 
The  crofs  demands  were  feparate  and  diftinck.  The 
ftatute  of  fet-off  is  not  compulfory.  The  defendant 
was  not  obliged  to  fet  off  the  debt  due  to  him  from 
the  plaintiff,  and  the  plaintiff,  although  he  held  the 
defendant  to  bail  only /for  5^13,  might  have  recovered 
the  ^^23.  The  defendant's  harrailing  proceeding 
was  a  fit  fubjed  for  a  fummary  application  to  a  judge, 
which  has  been  effectually  made ;  but  when  a  debt  of 
3£iq  was  due  to  him,  he  is  clearly  not  liable  to  aiii 
adion  for  malicioufly  holding  the  plaintiff  to  bail 
without  any  re^fona)^le  or  probable  caufet 
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i8ii. 


A  juror  was  withdrawn* 

Park  and  Efpinajfe  for  the  plaintiff. 


Oarrow  and  Barrow  for  the  defendant. 


[Attornief,  TtUy  and  GfldWiM^] 


JTtdc  Tid.  Prac.  153.    Dr.  Turlington'i  cafe,  4  Burr  1996. 
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Friday, 
March  z. 


Ifabmofeir 
change  u  ac- 
cepted, **  payab  e 
mt  Meffn.A.B. 
f^  Core  who 
arc  bankers  in 
the  city  of  Lon- 
dlon,  a  prefent- 
nent  of  the  bill 
for  payment  to 
their  clerks,  at 
the  CUaring 
Ji»yfi  is  furo? 
lioDt. 


In  an  aAion  on 
a  bill  of  ex. 
change,  the 
pUintiflT  cannot 
be  compelled  to 
prove  uhat  con- 
fideration  he 
f  4ve  for  ic,  by  a 
mere  notice 
ihat  he  tviU  be 
^ei^uiredfotodo. 


Reynolb«  v.  Chettlb* 

TTHIS  was  an  aftion  by  the  indorfee,  againft  tfce 
acceptor  of  a  WIl  of  exchange^  accepted,  pajohk 
at  Meflrs.  Harrifon  &f  CoJs. 

Thefe  gentlemen  carry  on  thdr  bu(me&  of  banken 
at  No.  I ,  Manfion  Houfe  Street ^  in  the  city  of  LondoB. 
The  bill,  when  due,  was  prefented  at  the  Ckgrir^ 
Houfe  (a)  in  the  dty,  to  the  clerks  of  Meflrs.  tier* 
rifon  tsf  Co.  J  who  faid,  it  would  not  be  paid* 

Garrowj  for  the  defendant,  infilled,  that  acconfiog 
to  the  late  decifion  in  C.  P.  (^),  the  plaintiff  was  bound 
to  fhew,  that  the  bill  was  prefented  at  the  bankmg 
houfe  of  Meffrs.  Harrifon  Isf  Co.  in  Manfion  Houfc 
Street. 

Lord  Ellenborough.-*— I  think  a  prefentment  to 
the  banker's  clerks  in  the  Clearing  Houfe^  was  a  pre- 
fentment at  Meflrs.  Harrifon  ^  Co.^s  within  the  mean* 
in^  of  the  acceptance. 


The  defendant  had  given  the  plaintiff  notice,  to 
prove  what  confi deration  he  gave  for  the  bill ;  whidi, 
it  was  fubmitted,  he  was  bound  to  prove  accordingly. 


(a)   vide  Fernandey  «.  Glynn,  i  Camp,  42^. 
ban  V.  Aylett,  ante  5  j[0. 


Lor4 
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Lord  Ellenborouoh. — ^The  notice  b  inAifficient 
to  throw  this  bxirthen  on  the  plaintiff.     You  muft  'r77holds 
firA  caft  fome  fufpicion  upon  his  title,  by  (hewing  v. 

that  the  bill  was  obtained  from  the  defendant,  or  fome     ^"'^'^^^* 
preTiousholder^'by  force  or  by  frauds 


The  plaintiff  had  a  rerdid. 
Gafellee  for  the  plaintiff. 


Garrow  for  the  defendant. 


# 


[Attornits,  Wtjlw  and  MhJBMiL] 


Vide  Rees  v.  Marquis  of  Head-fort»  anU%  J74. 


Lanyon  V.  Blanchard.  S?**"*!' 

Mtrch  r. 

nrHlS  was  an  attion  to  recover  the  amount  of  a  lofs  employed  ta 

received  by  the  defendant,  upon  a  policy  of  in-  ranccongo^, 
furance  which  he  had  effefted  as  a  broker.  reprcfcnts  h.m. 

lelf  as  the  own 
er  of  the  goods 

rry\  \    *       •  rr    \      •  »^  rri  ***  another  p«r« 

The  plaintiff  being  at  Mmte  Video ^  wrote  to  one  fon  whom  b« 
Crowgy  at  Falmouth^  inclofing  an  unindorfed  bill  of  cffc^^Se^iic/, 
lading,  of  certain  tallow,  deliverable  to  the  Ihipper's  ^.^'g'eJfeMi'it"  ^^ 
order,  and  direftinff  him  to  effeft  an  infurance  on  the  the  policy  for 

^  the  balance 

tallow,  and  to  employ  a  good  houfe  at  Liverpool  to  due  to  him 

^  ^11    from  the  agcat. 


s^  CASES  AT  iiisi  fattja, 

I 

fell  it,  for  the  plaintiff's  benefit.   Croragy  came  to  tcn^ 
don^  emjiloyed  the  defendant  to  effed  the  infurance; 
^'         reprefented  that  he  had  authority  ta  indorfe  the  bill  of 
lading,  and  stAually  did  indorfe  rt  accordingly,  to  a 
perfon  at  Liverpool  named  by  the  defendant.    Hie 
defendant  effe&ed  the  policy.    The  (hip  was  loft,  and 
he  r^exved  the  fum  infured  from  the  underwriterL 
This  he  claimed  to  retain,  to  fatisfy  a  balance  due  to 
him  from  Crowgy^ 

Gafrow,  for  the  defendant,  confefided^  tliat  he  Ibd 
a  general  lien  upon  the  policy  before  the  lofs,  and 
upon  the  money  ri&ceived  fince,  as  between  himfdf 
tod  the  perfon  by  whom  he  was  employed.  Crojfj 
reprefented  himfdf  in  this  tranfaftion  not  as  an  agent, 
but  as  a  principal.  He  appeared  to  have  authority  to 
indorfe  the  bill  of  lading,  and  the  defendant  had  no 
means  of  knowing,  that  the  tallow  was  tor  be  fold  for 
the  account  and  benefit  of  the  plaintiff.  The  former 
cafes  upon  this  fubjed  had  turned  upon,  whether  a 
principal  was  difclofed,  or  the  perfon  employing  the 
broker  appeared  as  principal  himfelf.  Here  Crawgf 
affumed  dominion  over  the  bill  of  ladings  and  the  de- 
defendant  had  reafon  to  believe,  that  the  policy  wa 
effefted  for  his  benefit. — But — 

Lord  Ellenborough  was  of  opinion,  that  in  tran- 
fadions  of  this  fort,  if  an  agent  reprefents  himfelf  to 
have  a  power  which  is  not  intrufted  to  him,  his  prin- 
cipal is  not  bound  by  his  afts  j  that  the  perfon  who 
gives  faith  to  the  reprcfentations  of  the  agent,  mull 

TUtL 
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ran  the  rifle  of  their  being  true  or  falfe  ;  and  that  as        ^^'Q* 
Crowgy  had  no  authority  to  indorfe  the  bill  of  lading,      Lanyom 
or  to  aft  as  proprietor  of  the  taliow,  the  defendant  v. 

was  only  a  fub-agent,  <uid  could  not  retain  the  fum  he 
had  received  upon  the  policy  from  the  perfon,  for 
whofe  ultimate  benefit  it  was  eflfefted, 

Verdia  for  the  amount  of  the  lofs,  fubjedt  to  a  de- 
duftion  for  the  premiums  and  other  charges  due  on 
this  particular  policy. 

Park^  Jervis  and  Richard fo  «,  for  the  plaintiff. 

Garrow  for  the  defendant. 


FUe  Maaus  v.  Henderfon,  i  Eaft,  335.     Snook  v.  DaTidfoni 
ante  218. 


ACKLAND  V.  PeARC£. 

Coram  Le  Blanc,  J.  {a).  March'al 

^IHIS  was  an  action  on  a  bill  of  exchan,:je  for  ^386,  a  bin  of  ex- 

dated  15  May,  1810,  acccepted  by  J.  Wain^  drawn  thehlnds'S  •* 

by  the  defendant,  payable  to  his  own  order  10  days  ^fiftt^' 

after  date,  and  indorfed  by  him  to  the  plaintiff.  drawn  in  com©, 

'  *  ^uenw«  of  an 

uiurious  a^ree* 
ment  for  difcounting  it,  although  the  drawer,   to  whofe  order  it   was  payable,  was  uot  privy  t»tliia 
agreemeut* 


(tf)  Lord  Ellbnborough  C.J.  was  this  day  at  Windfor  at- 
tending the  Queen's  couac 

10  •    J.  Wain  t 


6oo  cAs£:s  At  nisi  friths. 

1810.     ^      Defence, — ^ufury  in  the  fonnatbn  of  the  bill. 

J.  Wainy  the  acceptor,  fwore,  that  being  much 
preffed  for  the  fum  of  ^250,  he  applied  to  one  White 
to  difcount  a  bill  for  that  amount.  White  refufed,  as 
the  bill  had  too  long  to  run,  but  offered  if  he  could  get 
FearcCy  the  defendant,  to  draw  a  bill  to  be  accepted 
by  him  at  10  days,  for  ^386,  to  give  him  jf  250  m 
cafh,  and  a  returned  bill  of  another  perfon  for  1^136, 
on  condition  that  he,  W/jite,  (hould  receive  for  tiut 
accommodation  the  fum  of  ;f  lO;  The  bill  in  quet 
tion  was  accordingly,  at  Wain*s  folicitation,  drawn  and 
indorfed  by  the  defendant,  who  was  not  made  ac- 
quainted with  the  agreement.     Wain  haying  accepted 

the  bill,  carried  it  to  White^  received  from  him  a  cheque 
ioY  £2^0^  but  not   the  bill  for  ^136,  or  any  thmg 

more,  and  paid  him  the  ftipulated  fum  oi  jTio. 

Toppings  for  the  plaintiff*,  contended,  that  this 
was  not  ufurv  which  would  defeat  this  aftion,  as 
the  agreement  was  not  between  the  parties  to  the 
bill.  The  defendant  was  entirely  ignorant  of  the  man* 
ner  in  which  the  bill  was  to  be  difcounted,  and  its 
character  could  not  be  determined  by  what  took  place 
between  the  acceptor  and  third  perfons.  The  ufury 
was  in  the  difcounting  of  the  bill,  and  not  in  its  forma' 
tion.  It  was  therefore  valid  in  the  hands  of  a  bondfde 
indorfee  for  value. 

Le  Blancj  J.  I  am  clearly  of  opinion,  that  if  Wain 
is  believed,  this  aftion  cannot  be  maintained.  The 
bill  was  drawn  under  an  ufurious  agreement.    The 

drawer's 


PlAKCI. 
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drawer's  ignorance  of  this  agreement  is  immaterial.        1811. 

Had  the  bill  been  in  exiftence  before  the  agreement,  Si  kl^^d^ 

the  ufury  between  Wain  and  White  would  not  have      ^  ^ 

vitiated  it  in  the  handsof  the  plaintiff;  but  the  agreement 

was  the  caufe  of  its  formation.     If  a  bill  of  exchange 

muft  be  valid,  becaufe  the  parties  to  it  cannot  be  proved 

to  have  had  notice  of  the  occafion  for  drawing  it 

and  the  purpofes  to  which  it  is  to  be  applied,  this 

would  be  an  eafy  recipe  for  evading  the  (latutes  of 

ufury*       * 

The  jury,  however,  difbelieved  fTa/n,  and  found  for 
the  plaintiff. 

The  witnefs  called  to  prove  notice  of  the  difhonour  secondary  eH- 

of  the  bill  faid,  that  on  the  day  it  became  due  he  left  ven  of  a  writtm 

a  written  notice  of  its  having  been  dilhonoured  at  the  h^no^^a  J,nrf 

defendant's  houfe.  cxchg«nc,  wiih. 

out  notice  to 
I 

Le  Blanc,  J.  after  argument,  ruled,  that  fecondary 
evidence  of  the  contents  of  this  notice,  might  be  given, 
without  a  notice  to  produce  it,  and  compared  it  to  a 
notice  to  quit  (a)* 

Topping  and  Copley  for  the  plaintiff. 

Carrow  and  Park  for  the  defendant  (Jb). 

[Attornies,  Awufy  and  ^/rvM/.] 


produce  it. 


(/i)  Vide  Philipfon  v.  Chafer  ante  110. 

{h)  Iq  the  enfuing  term  a  motion  was  made  to  fet  afide  the  Ter* 
did  in  thii  cafe  as  contrary  to  evidence ;  but  the  Judge's  ruling  at 
mfi.prius  was  not  queftigned. 

Vol.  IL  R  r  Lindo 


&}*  eA8£8  AT  NISI  PRIUS*. 


£!!!??  LiKDo  V.  Uksworth. 


tlaicba. 


The  hoUer  of  .  HPHIS  was  an  adUoo  by  the  indorfee  againft  the  drawer 
diaage  u  eic-  of  a  bill  of  ezchaiige,  which  became  due,  and 

Si^i^darf    ^*^  difhonoured  on  Saturday  the  6th  day  of  Oaober 

its  dUhonour  ia      hft. 
the  ufual  time, 
b]fthedayoa 

Teguhriy  have  It  was  thcH  iH  the  hands  of  Mejfrs  Haare  ^  Cfc, 
i^g  t^  buf*  *^  plaintifPs  bankers.  They,  in  the  ufual  way,  gave  it 
fcKrai  during  to  a  notary,  who  returned  it  to  them  noted,  on  d^! 
is  ftriaiy  forbid,  moming  of  Monday  the  8th.  The  fame  day,  die 
eiMi^M^^to  bankers  fent  to  give  notice  of  the  difllonour  of  the  UII 
anj^fecuiuraf-     to  the  plaintiff;  but  he  being  by  religion  a  /«^ 

and  this,  as  the  witneffes  ftated,  bebg  of  all  cele* 
brated  throughout  the  year,  the  greateft  lewiflifet 
tival,  during  which  it  is  unlawful  for  perfons  of  that 
perfuafion  to  attend  to  any  fort  of  bufinefs,  the  plain- 
tiff's counting  houfe  was  (hut,  and  there  was  no  way  to 
conununicate  notice  to  him  of  the  dilhonour  of  the  1x0 
till  after  the  pod  had  been  difpatched.  On  the  ptb 
he  fent  off  a  letter  by  the  poft,  giving  notice  of  the 
difhonour  of  the  bill,  addreffed  to  the  defendant  at 
Lancafter. 

Pjr;&,  contended,  on  the  audiority  of  Scott  y.  Lifford^ 
1  Campb.  246,  and  Smith  r.  Mullett^  ante  208,  diat 
the  notice  on  the  9th  was  fuffidcnt. 

Toppings  contrd^  obferved,  that  in  thefe  cafet  die 
parties  all  lived  dofe  to  each  other  ;  thut  it  was  moie 

important 
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important  a  notice  fhould  be  given  early  which  had        1811. 

to  travel  to  a  diftance  ;  and  that  the plaimifF was  here  ^  .^ — ^ 
bound  to  have  fent  off  a  letter  containing  notice,  by  v. 

the  poft  of  the  8th,.  Unsworth. 


Lord  EciiiENBOAouaH.-^  think  the  plaintiff  was 
cxcufed  from  giving  notice  on  the  8th,  upon  the  fcore 
of  his  religion.  The  law  required  him  to  give  notice 
with  reafonable  diligencef,  and  I  think  he  did  fo  if  he 
lent  off  the  letter  as  fooa  as  b6  could  after  th6  termina-^ 
tion  of  the  feftival,  during  which  he  was  •  abfolutely 
forbid  to  attend  to  fecular  affairs.  The  law  merchant 
tefpefls  the  religion  of  different  people.  For  thk  reaibn, , 
We  are  not  (^liged  to  give  notice  of  the  difhonour  of  a 
bill  on  our  Sunday^  But  it  was  cfqually  impoifible  for 
the  defendant  to  give  this  notice  on  the  8th  of  Oc* 
cober.  The  letter  fent  off  on  the  9th  is  therefore  fuffi^ 
cient. 

Verdia  for  the  plaintiff. 

Park  Bud  Marryat  for  the  plaintiff.        ^ 


*/ 


1   •- 


Tapping  and  Ricbafdfon  for  the  clefendant< 

[Attornies,  Swain  and  Blaciftcci.] 


..  .1/ 


,yj-.'*- 


Stat.  39  8c  40  Geo.  3.  c.  42.9  or  Chriilmtis  day ;  but  tliisfi^itis 

"  for  the  better  jobfervawce  of  to  hate  been  fo  at  common  law 

Good  Friday,'*  enacts, that^i^h  and    by    the  cuflom    of  mer- 

refpe£l  to  bilk  of  exchange  and  chants.     Fide  Taffel  n.  Lewis, 

promifibry  tiot^,  Good  Ertday  i  Lc(»  Raym.  743. 
A41  be  conCdered  like  a  Sunday 

R  r  3                              Heys 
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J^^  H£Ys  V.  Heseltinb  and  Another^ 

•dedantioqthit  A  GTION  againft  (he  acceptors  of  a  bill  of  ex- 

A.  a  ft  Co.  ac-  JTJL   ^i,^-«« 

ctptedibuior  cnange. 

eschan^e  tccwtf. 

mki  oAom^  The  declaration  alleged  generally,  that  the  defendants 

j^tt!^"  accepted  the  bill  according  to  the  u&ge  and  cuftom  oi 

«|^cetiue  merchants- 


•S6iit,*diiisi  The  bill  was  in  h&  accepted  by  ap 

cH^cfj)?'  ^     agmt  of  the  defendants,  in  the  following  form :  *^  Rr 

He/eltine  Isf  Co.^  Mn  Wil/m. 


»f 


Park  objeded  that  this  was  a  variance,  and  dot 
the  declaraticxi  fliould  have  averred  that  the  defendants 
accepted  the  bill  ^  by  one  John  Wilfon^  their  agent  in 
that  behalf  r 

i 

Lord  Ellenborough.— If  the  defendants  accepted 

the  bill  by  an  agent,  in  contempladon  of  law,  they  ao 
cepted  it  themfelves ;  and  it  is  a  general  rule  in  plead* 
ing,  that  fafts  may  be  dated  according  to  their  legal 
effeS.  I  think  the  evidence  in  this  inftance  fuppons 
^  the  dedaradon. 

The  defendants  had  a  verdid  on  the  merits. 


CarrGW^  Topping  and  Campbell  for  the  plaintiff. 


Perk 
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Park  ondAbbrtt  for  the  defendants. 

[Attorniet,  Hurdmd  IFtici,] 


yideHdndkYVs  Loader,  anti^S^»  ^°^  ^^^  ^^^  ^^^  referred  tOb 
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Hits 

Heseltiiis 
and  Anoltier. 


Etre  V.  Palsgrave* 

A  CTION  on  a  policy  of  mfurance  from  Riga  to 
Hull  J  dated  7th  Auguft  1 8 1  o.    The  Ihip  was  cap- 
tured in  the  Belt^  on  her  way  home9  by  a  Danifh  pri- 
vateer. 

The  following  was  the  only  evidence  adduced,  to 
fii^w  that  there  had  been  a  licence  to  legalise  the 
voyage.  ' 

The  captain,  who  is  a  foreigner,  dated,  that  when 
the  privateer  was  approaching,  he  funk  (amongft  other 
documents)  a  paper  which  he  underftood  to  be  a  Britifh 
licence,  and  which  he  had  received  in  London  from 
Mjr.  La  Marcbe. 

This  gentleman  be:ng  called,  faid,  he  had  read 
over  the  paper  given  by  him  to  the  captain,  and  be^ 
lieved  it  to  be  a  regular  licence  for  the  voyage  in  quef- 
tion.    However,  he  had  not  procured  it  from  the 

R  r  3  fccretary 


Tuefdif/ 
March  5* 

Wlieoa  lUpiB* 
fured  if  captnvad 
in  a  royagt  to 
an  enemy't 
couMry^aiid  dia 
BritHh  licence 
legalising  lb* 
voyage  u  loA,ta 
fltew  that  the 
had  fucha  li- 
cences >t  i^  ne« 
ceflary  to  prora 
thelolflof  the 
peper  purport* 
mgtobe  all* 
cence  put  oq 
hoani  the  (hip^ 
and  to  produce 
eiaminfrd  copies 
of  the  order  hi 
cooncOforgnmt* 
h|g  the  fioNice^ 
andof  thecopj 
of  the  licence 
preienrediadMi 
fecrcctfy  of 
ftatctoffice^ 
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18 IX.        fecretary  of  ft  ate  bimfeif,  but  had  recavkd  it  frail  g 

^  :a  \  ^^   Mr.  Eanies:  of  the  houfe  of  Eames^  Midler  £9*  Cop 

PALiQRAT*.  ,     Park^  for  the  plaintiff,  contended^  that  the  Ikeaoe 

being  loft,  this  was  fecondary  evidence  of  its  cootenii 
to  go  to  the  jury. 

The  AtUirney  General^  Cfntra^  ii^fifted,  ^at  the  or^ 
in  council  (hould  be  produced,  llutnonzmg  dief(Mb%^ 

tary  of  (late  to  gnujittt^  licence,  and  the  copy  of  the 

licence  prefervea  in  the  fecretary  of  fi^ate's  omce.     At 

common  law,  a  licence  to  trade  with  the  enemy  could 

only  be  granted  under  the  great  fea|.     By  48  Geo.  3, 

f.  1.26,  upon  an  order  in  council  bei|ij|^  made  for  thai 

p^rpoie,  the  fecretary  of  ftatc  was  authorized  to  grant 

.    thefe  licences.     But  the  order  iri  council  tnuft'ltic 
proved,  to  (hew  the  validity  of  the  licencCt 

* 

Lord  Ellenborough.— If  the.objeflion  is  taken, 

I  muft  decide  that  this  evidence  is  infufficient.    At 

prefent,  we  have  no  proof  of  a  licence  having  ever 

iffued.     All  we  know  is,  that  La  Marcbe  delivered  a 

paper  to.  the  captain,  which  he  had  received  as  a  licence 

jFrom  another  indiyidual.     I  hope,  that  for  the  future, 

attomies  in  cafes  of  this  fort  will  come  pt-epared  with  the 

■'  :      proper  evidence  to  fliew  the  voyage  to  be  legal.    I  do 

not  require  the  produiftipn  of  the  council  books.     On 

the  contrary,  it  may  be  dangerous  to  remove  them 

from  the  office  where  they  are  depofited  ;  ^nd  I  (hall 

hold  it  quite  fufficient  to  produce  an  examined  copy  of 

the  order  relied  upon.     For  the  fame  reafon,  it  is  ua* 

pecejQlary  to  produce  the  licence  preferved  in  the  fe* 

cretary 
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cretary  of  ftate's  office.    Let  the  plaintiff  prove  that 

the  licence  put  on  board  the  (hip  is  loft,  and  produce 

examined  copies  of  the  order  in  council  and  of  the 

lichee  in  the  fecretary  of  ftate's  office.     I  truft  that  all    Palsqr  ate. 

concerned  Tvill  take  notice  of  the  rule  now  lai(i  down. 

The  prefent  plaintiff  muft  be 

Nonfuited. 
F4uri  and  Scarlett  for  the  plaintiff. 

The  Attorney  General  and  Mmtfoi  for  the  de- 
fendant. 

[AttornSet  Rofftr  tod  BwrMlUn.'] 


Vide  Kenfington  «•  Inglis,  8  Eaft  273.    Rhind  v.  Wilkinfoo, 
2  Taunt.  237. 


_  _  1    a         t  Thurfdjjr, 

Sm?dl£Y  q.  t.  V.  Roberts  and  Another.  March;. 

T^EBT  for  penalties  on  the  ftatute  of  ufury.  s«t^/r,thitieni- 

X.y  ing  money  om 

contrnuatitn  is 

The  tranfaftion  alleged  to  be  ufurious  took  place     ^*'** 
between  the  defendants  and  one  Piddingj  and  was 
fworn  by  him  to  have  been  as  follows : 

On  the  1 3th  of  December,  Pidding  owed  the  de- 
fendants, who  are  ftock  brokers,  ^8237.  loj.  and 
they  propofed  to  him  to  continue  the  loan  of  this  money 

R  r  4  till 
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18 ii.        till  the  loth  of  January  following,  on  his  pleigaig 
%MEDLtr     ^^ 0,000  omnium  with  them,  on  which  they  were  to 
V.  advance  an  inflalment  of  j^iooo  on  the  15th  of  De* 

^^*^*th      member,  and  which  they  were  to  return  on  the  loth  of 
Januaiy,  at  3-8  ths  higher  than  the  price  on  the  13th 
of  December.     He  agreed  to  the  propoCd,  and  it  was 
carried  into  eSed.     He  accordingly,  on  the  loth  of 
of  January,  upon  receiving  back  his  fcrip  receipts  for 
the  ^10,000  omnium,  gave  them  a  cheque  for  ^27^ 
which  was  duly  paid.     This  total  was  compofed  of 
d£8237.  lor.    4)^' original  debt;  the  j?i,ooo  inftaL 
ment ;  and  i£'37.ioi.  for  the  3-8ths;— which  laft  fum 
is  more  than  at  the  rate  of  £$  per  cent  per  annum  for 
the  money  forborne.  —  The  credit  of  the  witness  wis 
confiderably  fhaken  in  crofs  examinatbn,  particularly 
by  the  account  he  gave  of  the  manner  in  which  this 
aftion  had  been  commenced. — No  very  fatis&dory 
explanation  could  be  obtained  of  the  nature  and  con- 
fequences  of  the  contrad  between  the  parties,  what 
money  is  thus  lent  on  continuation. 

Lord  Ellenborough  faid,  that  as  far  as  could  be 
difcemed  from  the  evidence  before  the  court,  there 
appeared  to  be  no  contingency  in  the  tranfa^on,  and 
whether  the  market  rifes  or  falls,  the  lender  muft  re- 
cover his  principal,  together  with  the  advance  upon 
the  price  of  the  omnium.  If  fo,  where  that  advance 
is  above  the  legal  rate  of  intereft,  the  tranfa£Uon  is 
undoubtedly  ufurious  j  and  in  this  cafe,  if  the  wimefe 
was  believed,  there  muft  be  a  verdid  for  the  plaintiff. 
But  his  lordihip  pomted  out  the  improbability  of  fe- 

veraJ 
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veral  parts  of  Biddings  teftimony,  and  chiefly  left  it 
to  the  jury,  upon  the  credit  which  he  deferved. 

The  jury  immediately  found  for  the  defendants. 

The  Attorney  General^  Garrow  and  Comyn  for  the 

plaintiflF. 

Park^  Marrjat  and  Gurney  for  the  defendant. 


tfog 


i8ii. 


Sm£DLBT 

v. 

Roberts 

mndAnother. 


But  the  loan  of  money  pro- 
duced by  the  fale  of  (kock,  ou 
an  agreement  that  the  borrower 
fhall  replace  this  ftock  on  a  cer- 
tain day,  or  repay  the  money  on 
a  fubfequent  day,  with  fuch  in- 
tered  in  the  mean  time  as  the 
fiock  itfelf  would  have  produced, 
is  not  ufurious^  though  the  in- 
tereft  exceed  5/.  per  cent.  Tate 
v.Wellings,  3  T.  R.  551.  So 
where  A.  owing  B.  fo  much  mo- 
ney on  ^  given  day  as  would 
have  purchafed  a  given  qu$mtity 


of  ftock,  B.  took  a  bond  from 
A*y  conditioned  for  the  transfer 
to  B.   on  a  future  day  of  the 
fame  quantity  of  dock,   and  for 
the  payment  in  the  meantime  of 
fuch  iutereft  as  the  fame  would 
have  produced:  this  was   held 
neither  to  be  ufurious,  nor  within 
the  flock-jobbing   ads.     Mad- 
dock  V.  Rumball,  8  £a(l  304. 
Ft(U  etiam  Sanders  v,  Kentifh^ 
8  T.  R.  162.     In  thefe   cafes, 
from  the  fall  of  ftock,  a  lofs  might 
have  accrued  to  the  lender. 


MULLER 


ft* 
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MmKUff 

A  Toytge  to  • 
Piutnanportit 
MC  illegal  M 
Wins  « tradiaf 
with  an  eneiny» 
akhough  our 
conraterce  b  en* 
tirely  excluded 
Irom  the  ports 
•f  Pmffia,  and 
tfiere  be  no  dt- 
flooMtic  inter- 
CDurle  between 
tile  tiro  coun- 
tries^—A  policy 
of  kifuraitce  is 
BOC  vitiated  by 
giving  leave  to 
fbeihiptopro. 
ceed  to  any  port 
in  a  particular 
lea  in  which 
tlwre  are  both 
Ikoftile  and  neu* 
tral  poru,  tinlefs 
k  can  be  (hewn 
tliat  it  was  in- 
tended the  (hip 
fliould  infa£^ 
proceed  to  one 
«f  the  former. 
—An  infurance 
is  declared  to 
Ibe  **  on  the 
••  cargo*  ieing 
••1031  hMs. 
xviiu***    This 
does  not  amount 
to  a  warranty 
that  the  wine 
cooftitutes  the 
whole  cargo, 
and  that  no  other 
goods  (h.iH  be 
lalcen  on  board. 


MuLLER  V.  Thompson. 

nrHIS  was  an  a£lion  on  a  policy  of  infurance,  dated 
17th  April  1 8 10,  "  at  and  from  Gottenburgb^  or 
from  off  Gottenburgh  (if  the  fliip  'fliouki  lian«  pio* 
ceeded  without  entering  that  port)  to  Kmi^jberit 
with  leave  to  carry  fimulated  papers,  to  feek,  jom 
and  exchange  convoys,  andto  .proceed  to  mf  pdit  or 
ports  m  the  Baltic  or  Gulph  of  Finlandy  in  die  Onsl 
of  the  (hip  not  bebg  admitted  into  the  port  of  <fafii* 
nation.^ 

The  infurance  was  declared  to  be  ^^cntbe  cap^ 
being  1 03  x  hogjheads  wine^  valued  at£i  6 per  bagfliead!^ 

The  fhip  was  Danijhy  and  brought  a  cargo  of  winet 
from  Bourdeaux.  Thefe  fhe  unloaded  a!nd  reloaded  H 
Chatham.  The  captain  likewife  put  on  board  there  eight 
cafes  of  Britifli  manufiiftured  goods,  which,  cogediff 
with  his  Britifh  papers,  he  flowed  away  in  the  bottcxn 
of  the  hold.  The  fhip  then  proceeded  on  her  ulterior 
voyage,  and  after  touching  at  Gottenburgh  (he  was 
captured  by  a  French  privateeY,  and  tarried  into  Datt^ 
zic.  At  firft  there  appeared  no  evidence  againft  her, 
and  fhe  would  have  elcaped,  had  not  the  Britifh  goods 
and  papers  been  afterwards  difcovered.  But  by  means 
of  them  fhe  was  condemned  with  her  whole  carga 

^Gamw^ 
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'    Garrozv^  for  the  onderwriterB,  firft  bbje£)ied  that  the 
voyage  was  illegal,  as  our  ihips  are  eaecluded  from 
Konigjberg^  which  mvA,  thereSore  be  orafidered  i»a  - 
lenemy's  port* 

Lot-d  ELi-ENBoRouQfc-^We  are  treated  v^ry  di& 
courteoufly  there,  hut  it  is  not  to  be  cpafidered  aA 
enemy's  port.  Konigjberg  belongs  to  Frufjia.  We 
vt.  (ilacedlki  aftrang^anomcdouslituatioii'vdth  regard 
to  tihrat  <x)iintry  suid  othiers  on  th^  condiicnt ;  but  it  ^ 
dot  that  of  war.  We  hiave  pebKflied  no  declaration 
vHyiist^pisi^  Fru[fta\  We  have  ifbtiffued  letters  of 
tytai^ue  'iind  repri&is ;  we  have  not  done  any  %Qix£ 
|K>ftBit)%r  Therefore,  thbngh  the  t^atkms  oT  amity 
juie  not  very  ftrong  between  ii^  yet'  W^  are  act  at^war 
with Prui6iii,  and  a  Voyage' from EngUddto  a Pfuffian 
port  is  not  iflegaU    : 

• 

Garrow  then  objefted,  that  there  b«ng  various  ports 
in  the  Baltic  and  Gulph  of  Finland,  which  at  that  time 
were  decidedly  hoftile  to  this  counCr^»  it  {k>licy,  giving 
leave  to  proceed  jo  any'of  tliefe^  was  illegal  on  the 
face  or  it^ 

Lord  Ellenbohoitgh.— You  muft  Ihew  that  the 
parties  had  it  in  contemplation,  that  the  fhip  fhould 
proceed  to  an  enemy's  port  in  the  Baltid  or  Gu^ph  of 
Finland.  There  being  neutral  poits  within  thefe 
limits,  I  will  prefume  that  the  leave  was  meant  to  ap* 
ply  to  fuch  only,  till  the  contrary  is  proved  («)• 


4ia 

1811. 


{a)  ^/Vr  Barker  V.   Slakes,  9  Eaft  283. 


CarroWy 
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1 8x1.  Garrwf^  laftly  infifted,  that  the  underwriters  vnn 

^       ^  ^  difcharged  by  the  8  crf(?8  of  Britifli  manufadured 
V.  goods,  taken  on  board  at  Cbmbam.  The  infurance  was 

Tmompsok.    declared  to  be  "  on  the  cargo,  being  103 1  bogjbeadt 

wine.*^    This  amounted  to  a  warranty,  that  the  whofp 
cargo  coniifted  of  wine,  and  that  no  other  goods  ibouU 
be  taken  on  board. 
«  ■  .  . 

Lord  Ellbkborouoh.— *I  think  the  cargo  does  adt 

jnean  the  wbok  cargo^  but  merely  that  the  ibfaiaDce 
ihall  attach  upon  that  part  of  the  cai^  whidi  confifll 
of  the  1031  hbgiheads  of  wine.  The!re  was  no  wtf- 
nnty  or  neprefenttition  that  this  was  Frendi  wiiml 
The  riik  was  not  increafed  by  other  goods  bei^g  pot 
on  board.  The  ihip  was  not  declared!  to  be  of  aij 
{particular  natioi;.  There  was  nothing  illegal  in  fen^ 
ing  Britifli  goods  to  a  Frufiian  port,  and  I  do  not 
think  it  was  any  contravention  of  the  terms  of  die 
policy* 

•Verdi^  for  the  plaintiff. 

In  the  enfuing  term,  Garrow  applied  to  fet  slide  dw 
Terdid,  on  the  ground  of  there  being  a  wanranty  diat  die 
cargo  fiiould  confifl  of  nothing  befides  wines.  Bot 
Ihe  Court  refufed  a  rule  to  0i^w  caufe. 

The  Attorney  General^  Park  and  Holroyd  for  tbe 
plaintiff* 

Garrow^  Topping  and  Scarlett  for  the  defendant 

[Attonlcsi  Gtityt  nd  Wmi^ 

24  Jaeju^ 
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tAKUAV  V  OOAVB.        .  f^\ 


TpHJS  was  an  a^on  on  a  poKcy  of  infurance,  **  at  ,f,,  ,^   ^ 

and  from  London  to  any  port  or  ports,  place  or  iarunnce  the 

places  of  difcharge,  all  or  any,  on  the  continent,  with  «<  X^l^op- 

liberty  to  touch  at  Heligoland,  and  during  any  time  SbV^JI?" 

fte  might  (lay  there,  and  with  leave  to  carry  (imulated  pj"«  ^**^^ 

papers  and  a  Britiih  licence j  free  of  capture  and/eizure  (he  u  uken  ia 

in  ber  part  or  forts  of  di/ciargeJ'  "tS^^hTr^?? 

of  any  regular 

.  The  Ihip  having  touched  at  Heligoland,  ther«  took   jrc;,^!^^ 
in  a  fupercargo , and  proceeded  to  the  river  Jade.   SS^e*^^ 
When  flie  had  entered  the  river  and  come  to  a  place   "> « cUmwuno 
called  Hockzee,  the  fupercargo  went  on  ihore,  for  the   rLce  wbm  (h« 
purpofe  of  going  to  Farrel,  a  town  higher  up  the  river,   ^m^^h^^ 
to  announce  her  arrival  to  the  correfpondent  of  the  JSIi^thf'^S! 
fliipper  there,  who  had  authority  to  give  orders  where   m  of  the  po- 
the   goods  ihould  be  landed.    He  did   not  himfelf  ^e^rhenm 
tttum  to  the  fliip,  but  fent  a  meffei^er  to  Hocizee,  ^^^^^ 
-—with  what  orders  did  not  appear.    The  ihip  in  the 
mean  time  had  moved  higher  up  the  river;  and 
when  (he  was  about  15  Englifh  miles  from  VarreU 
where  the  river  is  between   two  and  three  miles 
broad,  (he  was  feized  by  the  Douanmers  from  that 
port,  and  being  carried  in  there,  (he  was  afterwards 
condemned.    Ships  trading  to  Varrel,  in  the  ordinary 
courfe  of  things,  never  unload  where  the  (hip  In  quef- 
tion  lay  whqi  (he  was  feized.    If  large,  they  proceed 
to  a  creek  near  Eckwarden,   called  Varrel  Roads  i 

if 
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if  fmall,  they  enter  a  bafon  near  the  town  called  Ae 
Varrel  Zeei.  It  was  fuggefted,  however,  although  no 
direft  proof  was  offered  one  way  or  the  other,  that 
fince  the  French  douanniers  have  been  eflabliihed  at 
Varrely  it  has  been  ufual  for  ihips  from  London  not  to 
enter  the  Roads  or  the  Zeelj  but  on  a  private  figoal 
being  given,  to  difcharge  their  cargoes  into  ligbteis 
in  the  Jade^  or  in  iluices  bv  the  fide  of  the  river. 

...  • 

The  Attorney  General^  for  the  plaintiS",  contended 
that  as  the  fliip,  when  (he  was  feized,  was  norwitlAi 
the  port  of  Varrel  J  nor  In  any  other  port^  the  lo^,t&l 
not  come  withm  the  warranty ;  and  he  r^sfied  xipai 
Baring  v.  Vaux^  ante  541 ,  where  his  Lordfliip  had  |kiI 
it  to  the  jury  to  fay,  in  what  port  the  ihip  lay  wbeo 
fhe  was  taken  at  anchor  off  Goree. 

Lord  Ellenborxhjgh.— To  dUbharge  t^ie  mAs^ 

writers  from  their  liability,  the  (hip,  whe»  (he  w» 

taken>  muft  have  been  in  fome  port  within  the  meaning 

of  the  warranty.    The  words  of  the  Mtrarranty  here  are, 

not  free  of. capture  „or  feizure  in  any  port  generally, 

as  in  Baring  v.  Vaux  ;  but,  '^  free  of  capture  or  fazuR 

in  her  port  or  ports  <f  dif charge.**     If,  vithea  fliewas 

feized  by  the  douanniers ^  it  was  her  intention  to  udoid 

her  cargo  on  the  adjacent  banks  of  the  Jatk  the  firfl 

favourable  opportunity,  I  think  fhe  may  be  cotiridered 

as  within  the  limits  of  her  port  of  difcharge^  akhoog^ 

Ihips,  when.no  danger  is  appr^ended,  do  not  ufusdlf 

unload  theiie.  It  muft  have  been  in  the  contempIaticA 

of  both  the  contradtng  parties,  that  the  goods  were 

more  likely  to  be  landed  in  a  ciandeftLoii  Baooer 

10  (ba 
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than  in  a  public  harbour,  and  a  feizure  of  this  fort 

Teems  to  be  exaftly  the  rifle  againft  which  the  under-    ^'jJIJ^^ 

writers  meant  to  guard  themfelves. 


The  jury,  without  hefitation^  found  for  the  de- 
fendant. 

* 

In  the  enfuing  term,  the  Attorney  General  applied 
for  a  new  trial,  on  the  ground  that  the  ihip,  when 

fhe  was  taken,  could  not  be  confidered  in  her  port 
of  difcharge ;  but  the  Court  thought,  that  this  was^  a 
matter  of  faft  which  had  been  prpperly  left  to  the  jury^ 
who  had  come  to  a  right  conclufion. 

Rule  to  fhew  caiiife  refufed* 

The  Attorney  General  and  Marry  at  for  the  phintifiv 
Park  and  Scarlett  fgr  the  defendant. 

[Attonues  Dmvfu  and  Bluni^ 


yidi  Brown  v.  Tierncy,  i  Tawnt.  517. 


CoAfl. 


MoonsoM 
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IKdi 


Miiai  z. 


V  t  (hip  is  de- 
^Mnwi  MyoiKl 
the  da  j»  of  de- 
awrragt  allowed 
hf  the  charter- 
fasty*  the  ftipu* 
'  atei  demurrafe 
h  frima  fuU 
themcaTureof 

iprthefur* 
tfiertime;  but 
k  ia  compel  eat 
1»  the  OMrner  or 
ihe  freighter  to 
tiew»  that  thb 
voutd  be  more 
•rieisthan  a 
Cdr  coMipenCa* 
for  the  de* 


MooRSOM  V.  Bell* 

T^HIS  was  an  a£lion  of  covenant  upon  a  charter* 
party^  for  detaining  a  fliip  beyond  the  fUpuIated 
time  of  demurrage* 

By  the  charter-party,  50  lay  days  were  allowed  for 
loading  and  unloading,  &c.  and  the  freighter  was  at 
liberty  to  keep  her  ten  days  more  upon  demurrage, 
at  eight  guineas  a  day.  In  fa£t,  fhe  was  kept  in  tbe 
London  docks  65  days  beyond  the  ten,  before  fliewas 
unloaded.  The  plaintiff  claimed  a  compenfation  for 
this  extended  time,  at  the  rate  of  eight  guineas  a  daj. 
The  defendant  paid  money  into  Court  at  the  rate  of 
Ia  a  day. 

The  plaintiff's  crew  confifted  of  1 2  perfbns.  Of 
thefe  he  difcharged  nine  on  entering  the  docks,  and 
while  the  fhip  was  detained,  he  had  only  to  fupport  the 
others  and  four  cuflom-houfe  officers. 


Lord  Ellenborough. — If  a  fhip  is  detained  be- 
yond her  days  of  demurrage,  prima  facie  the  fum 
allowed  as  demurrage  fhall  be  taken  as  the  meafure  of 
compenfation.  This  is  a  rule  both  of  convenience  and 
of  juftice.  But  it  is  open  to  the  (hip  owner  to  fhew, 
that  more  damage  has  been  fuftained,  and  to  the 
freighter  to  fhew,  there  has  been  lefs  than  would  dius 
be  compenfated.    In  this  cafe,  no  more  than  the  fb*- 

pulatfld 
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pulated  allowance  for  the  derauA^ge  days  is  claimed         iju, 
by  the  owner,  and  the  jury  will  fey  whether  he  is 
entitled  to  fo  much. 


MOORSOM 


B£LL» 


The  jury  found  for  the  plaintiff  at  tjie  rate  of  £y 
a  day. 

The  Attorney  General^  Garrow  znd  Richard/on  fof 
the  plaintiff. 

Park  and  Taddy  for  the  defendant, 

[Attornies,  ffVliams  and  Palmer]  ' 


■ii 


yiJc  Randal  «•  Lynch»  anti  356* 


Newsome  V*  William  Coles,    Georo^  Coles,    Saturday, 

.     _,  --  March  9. 

and  Charles  Coles, 


nrHIS  was  an  adion  againft  the  three  defendants  as   if  after  a  diob- 
acceptors  of  a  bill  of  exchange,  in  the  following   n^cHbip,  and 

r  • notice  of  this 

lOrm  .—  publidied  in  the 

London  Gazectet 
,  and  fcni  round 

to  the  cuftomers  of  the  houie,  one  of  the  partners  irarnes  oo  the  bufinefs  under  the  old  firm,  and 
draws  and  accepts  bills  in  that  firm,  the  ocher  partners  are  not  bound  to  apply  for  an  injun^ion 
aguinll  nU  doing  lb,  and  are  not  liable  upon  fuch  bills  to  a  perfon  ignorant  of  the  diflblution  of 
j^jitncrlhip. 

Vol.  II,  S  s  "  Loudon, 
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c,  ■^.^.  -I  "London,  loth March,  i8io» 

Newsomb  «  ll^Z^.    iCs. 

tn/^Others         "  ^^"^  months  after  date  pay  to  my  order  two 

f*  thoufand  eight  hundred  and  thirty  pounds  fixteen 
**  fliillings,  value  received, 

«  H,  yos. 

**  Meffrs.  Thos,  Coles  &  Sons, 
**  London. 

(Indorfed)  «  H.  Vos- 

**  Accepted,  Thos.  Coles  &  Sons, 

«  At  Meffrs.  Brickwoods  &  Co." 

Thomas  Coles  and  his  three  fons,  the  prefent  defen* 
dants,  formerly  carried  on  bufmefs  in  partnerfliip 
together,  under  the  firm  of  "  Thomas  Coles  Iff  Sons'* 
The  father  died  in  1805,  and  the  three  fons  continued 
to  carry  on  bufmefs  under  the  fame  firm,  till  the  year 
1808.  George  znd  Charles  then  withdrew,  and  efla- 
blifhed  a  new  bufmefs  under  a  new  firm.  Notice  of 
the  diffolution  of  partnerfliip  was  publiflied  in  the 
London  Gazette,  and  was  fent  round  to  the  cor- 
refpondents  of  the  houfe.  William  Coles  contmucd 
the  old  bufinefs  by  himfelf,  under  the  old  firm,  and 
accepted  the  bill  in  queftion,  drawn  upon  Mejrs, 
Thomas  Coles  £ff  Sons.  The  plaintiff  had  not  had 
any  dealings  with  the  partnerfliip  of  "  Thomas  Coles 
&  Sons,"  when  compofed  of  the  three  brothers; 
and  when  he  took  the  bill  in  queftion,  he  did  not 
know  that  that  partnerfliip  had  been  diffolved. 

The 
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The  Attorney  General  having  opened  thefe  fafts        181 1. 
ns  counfel  for  the  plaintiff,  contended  that  George  and  '-^      ~    ^ 
Charles  Coles  were  liable  to  him  as  partners  with  their  v. 

brother  William.  They  muft  be  taken  to  have  autho-  9^^^ 
rized  him  ftill  to  hold  them  out  as  partners  to  the 
world.  If  they  confented  to  the  old  firm  being  ufed 
by  him^  they  were  clearly  liable  as  much  as  if  the 
names  of  both  had  been  mentioned  by  their  authority 
and  their  confent  muft  be  prefumed  from  their  never 
having  attempted  to  prevent  him  from  ufing  the  old 
firm.  Had  they  applied  to  the  great  feal,  as  it  was 
their  duty  to  do,  the  Chancellor  would  at  once  have 
granted  an  injunftion  againft  one  partner  drawing  or 
accepting  bills  in  the  partnerfliip  firm  after  a  diffolu- 
tion  of  the  partnerfliip. 

Lord  Ellenborough.— ^It  is  not  pretended  that 
the  defendants  George  or  Charles  Coles  ever  interfered 
with  the  bufinefs  carried  on  by  William  after  the  diflb- 
lution  of  the  partnerfliip,  or  by  any  aft  whatfoever 
authorized  him,  to  ufe  the  firm  under  which  they  had 
traded  together.  I  am  therefore  of  opinion  that  they 
are  not  liable  for  that  firm  being  ufed  by  him  without 
their  authority.  Ample  notice  had  been  given  of 
the  diflblution  of  the  partnerfliip  ;  and  after  that,  it 
was  the  duty  of  perfons  taking  fecurities  in  the  name 
of  Thomas  Coles  i5f.  Sons,  to  enquire  who  were  defig- 
nated  by  that  firm.  The  plantiff  might  not  know  of 
the  diflblution,  but  he  had  the  means  of  knowing, 
and  the  partners  who  retired  could  not  remain  liable 
for  his  ignorance.  I  think  they  were  not  bound  to 
apply  to  the  Lord  Chancellor  for  an  injundion,  or 

S  s  2  to 
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Coles 

and  Others, 
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to  lake  any  notice  of  the  firm  which  their  broth* 
might  happen  to  ufe.  They  were  difcharged  from 
all  liability  for  his  zSts  by  the  diiTohition  of  the  part^ 
nerfliip,  and  the  notice  which  was  comaramcated  of 
that  event.    The  plaintiff  mufl:  be  called. 

The  Attorney  General^  On/low^  Serjeant,  and  Ctfa^a 
for  the  plaintiff. 

Garrow^  Park  and  Cowley  for  the  defendants. 


It  has  been  held,  that  notice 
of  the  diflblution  of  partner/hip, 
publifhed  in  the  Gazette,  is  ftrf- 
ficient  as  to  all  who  had  no  deal- 
ings with  the  partnerfhip,  God- 
frey i;,  Tnrnbull,  I  Efp.N.P.C. 
37 1 . ;  although  the  partners  re- 
main liable  for  the  acts  of  each 


other,  to  thofe  who  had  bcdf 
correfpondents  or  cuftomers  ai 
the  houfe,  till  the  latter  hare 
received  a  particular  notice  of 
the  difTolution  of  partnerfhip. 
Graham  v.  Hope,  Peak.  OL 
154.  Gorham  9 .  Thompfon,  il. 
42. 


Arcangelo  V.  Thompson. 

A  CTION  on  a  policy  of  infurance,  dated  in  the 
year  1797,  on  goods  by  a  fhip  warranted  Danipt 
at  and  from  Triefle  to  Hamburgh. 


Saturday, 
March  9. 

A  count  on  a 
policy  of  in  fur* 
ahce  laying  the 
lofs  by  captur^f 
ii  fuflained  by 
evidence,  that 
the  fljip  was  cap- 
tured by  a  privateer ;  although  thb  happened  fi-om  a  coHuHon  between  the  mailer  of  the  (hip  tnd  the 
commander  of  the  privateer,  and  the  plaintiff  might  have  lecovcied  under  a  count  Liyiiig  the  bli  by 
the  barratry  of  the  matter. 

To  prove  a  warranty,  that  a  Ihlpinfurcd  was  of  a  particular  nnion,  it  \s  prima  facte  evidence,  thit 
flie  c^iticd  the  fliig  o(  that  nation  at  times  when  iht*  w.i.'  \\ht  from  all  danger  of  cajKure,  and  thit  tiit 
captain  addreifed  hiuiftli'  to  the  conful  of  that  njlion  in  a  torei^n  port. 

'1  he  production  of  a  letter  dated  abroad,  and  addrefTed  to  J.  S.  in  England,  with  the  Englllh  ft>i;  -  <!Ct<i 
poll-m:uk  upon  it,  which  directed  a  policy  to  he  efTe^led,  is  futficient  to  prove  that  J.6,  was  **  tlicp*- 
li»a  rdidins  in  Great  Britain,  who  received  tht  oid«r  £or  aad  elfct^ted  I'uch  poVicy.*' 

The 
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The  lofs  was  laid  by  capture.  181 1. 


Abcangelo 


The  fhip  was  captured  by  a  French  privateer,  car- 
rial  into  Venice^  and  there  condemned  together  with  Thompsoni 
her  cargo.     This  appeared  to  have  happened  through 
an  agreement  between  the  captain  of  the  ihip  and  the 
captain  of  the  privateer, 

Bejl^  Serjeant,  for  the  defendant,  objeded,  that  the 
lofs  was  not  proved  as  laid,  and  had  not  arifen  from 
an  hoftile  capture,  but  from  the  barratry  of  the 
maften 

Lord  Ellekbo ROUGH. — ^The  plaintiff  was  no  party 
to  the  barratrous  agreement  under  which  the  (hip  was 
taken.  As  to  him,  the  lofs  actually  arofe  from  the 
capture.  He  might  have  recovered  under  a  count 
laying  the  lofs  by  barratry ;  but  as  the  fhip  was  adu- 
ally  taken  by  a  French  privateer,  I  think  this  declara- 
tion, laying  the  lofs  by  capture,  is  fuftained  by  the 
evidence  (tf  )♦ 

To  prove  the  (hip  to  be  a  Dane  the  evidence  was, 
that  the  captain  when  at  Triejle  addreffed  himfelf  to. 
the  Danijh  conful  there ;  that  when  he  left  that  port 
he  carried  Danijh  coloiu^s,  and  that  when  he  was 
brought  into  Venice,  he  had  ftill  the  fame  colours  with 
the  French  flag  flying  over  them. 


mm^ 


{a)  Fide  Heyman  v.  Parifli,  ante,  149. 


Ss  I  Be^ 
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1 8 1 1 .  Bcjl^  Serjeant,  contended  that  the  ads  of  the  captam 

Arcangelo  ^^^^  ^^  evidence  to  (hew  to  what  country  the  fhip 
V.  belonged.     He  might  have  varioys  reafons  for  p^ng 

Thompson.  ^^  ^  DanCj  although  he  belonged  to  one  of  the  belli- 
gerent powers.  Therefore,  fome  documents  fliould 
be  produced,  or  fome  witnefs  called  to  prove  that  the 
warranty  had  been  complied  with. 

Lord  Ellenbo ROUGH. — I  think  the  zGts  of  the 
captain  are  primd  facte  evidence  for  the  owner  of  the 
goods,  to  fliew  to  what  nation  the  fliip  belonged.  The 
circumftance  of  the  Ihip  carrying  Danijb  colours 
when  fhe  was  captured,  would  have  very  little  weight, 
as  in  the  moment  of  danger  any  ftrange  flag  might  be 
hoifted  for  the  purppfe  of  deception ;  but  from  the 
captain  having  carried  Danijh  colours  when  he  failed 
fecurely  from  the  port  of  Triejle^  and  having  there 
addrefled  himfelf  to  the  Danijl^  conful,  and  conduded 
himfelf  as  the  mafter  of  a  Danijh  (hip  would  have 
done,  I  conceive  there  is  fair  ground  for  the  jury  to 
infer  that  the  fhip  really  was  Danijh,  according  to  the 
warranty. 

The  policy  was  in  the  name  of  S.  Levy^  who  was 
averred  by  the  declaration  to  have  been  "  the  perfon 
refiding  in  Great  Britain,  who  received  the  order  for 
and  efFefted  fuch  policy  («).'* 

To  prove  the  ordery  the  plaintiff's  counfel  gave  in 
evidence  a  letter  from  him,  dated  at  Triejie,  addrelTed 


(fl)  Stat.  28  G.  3.  c.  56. 

to 
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to  Levy  in  London^  and  having  upon  it  the  Englifh        18 u. 
fhip-letter  poft-mark,  with  the  date  of  1797.  a  '""'""•  *^ 


V. 


Lord  Ellenborougm  held,  after  argument,  that  THOMrsoK* 
this  was  fufficient  evidence  of  the  receipt  of  the  order 
by  Levy  J  before  the  eflfefting  of  the  policy. 

And  the  plaintiflF  had  a  verdid  (a). 

The  Attorney  General^  Garrow  and  Marryat  for  th^ 
plaintiff. 

Beji^  Serjeant,  and  Carr  for  the  defendant. 


i^a)  But  in  a  criminal  cafe,  where  or  when  a  letter  was  put 
the  poft-mark  upon  a  letter  does  into  the  pod  office.  Rex  v,  Wat* 
not  feem  to  be  evidence  to  prove    fon,  i  Camp.  215. 


»» 
\ 


Wilson  v.  The  Royal  Exchange  Assurance 

g^  Saturday, 

Company.  March  9, 

TTHIS  was  an  aftion  on  a  policy  of  infurance,  at  and  jhe  Royai  Ex. 
from  London  to  Lifbon,  on  wheat,  '^T'^-^trwl 

'  ^  Company  is  IiaM# 

for  a  tot.it  hft 
upon  a  cargo  of 

The  policy  contained  the  ufual  warranty,  **  from  corn,  wh- re  tb« 
all  average  on  com,  unlefs  general.  peiii,  j„,ured 

againit,  ^ecotnet 
rrti         r   f\  1  1  If  incjpible  of  pur- 

The  facts  opened  were,  that  when  the  (hip  was  n.mg  rhe  voyaRe, 
weighing  anchor  to  proceed  with  a  convoy  from  the  \nn<^  he '  "^ 


o- 


Dmns,  another  yeffel  ran  foul  of  her,  carried  away  ^l^^^ri;."* 

S  s  4  her  po«of<*«Aiiu* 

•  von. 
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Assurance 
Company. 


z8ix.  ber  bowfprity  and  damaged  her  hull.     She  was  ia 

^    *>*"  -^  confequence  obliged  to  go  into  Dwety  a&din  eatering 

^,  that  harbour  (he  received  farther  damage  by  ftriking 

The  Royal  qh  the  bar.     A  furvey  being  made,  it  was  found  rfiat 

xcHANGE  ^^  ^^^^^  ^^.^^  ^^g^  ^^  continue  the  voyage,  and  that 

ihe  could  not  be  repaired  without  an  expence  much 
greater  than  her  entire  value.  The  cargo  being 
infpeded,  was  found  confiderably  injured  irom  the 
water  in  her  hold.  The  whole,  confifting  of  1 160 
quarters,  was  landed  in  a  few  days.  Of  thefe  400 
quarters  only  were  dry,  700  quarters  were  wetted, 
but  were  kiln-dried,  and  the  rcfidue  was  entkely 
fpoilcd.  No  other  fliip  could  be  found  to  carry  the 
wheat  on  to  Lijbony  and  the  aiTured  gave  regular  notice 
of  abandonment. 


Where  a  (hip  U 
obliged  to  put 
back,  and  the 
damage  ihe  has 
fuftained  iiof 
fpcb  a  nature 
that  ihe  cannot 
purfue  her  voy- 
age, and  other 
ihips  cannnot  be 
procured  to 
take  the  cargo, 
this  is  a  total 
Ig/jof  (hip,  cargo 
and  freight,  how. 
ever  inconfider- 
iible  tlie  damage 
fuitiined  m^ty 
be,  becnufe  the 
voyage  in  con- 
ifmpUticu  is 


The  Attorney  General  argyed,  that  tinder  thefe  or* 
cumflances  the  plainti£f  was  entitled  to  recover  as  for 
a  total  lofs,  the  voyage  being  loft.  And  he  relied 
upon  the  cafe  of  Manning  v.  Newnham^  of  which  he 
read  the  fubjoined  note  taken  by  himfelf  (^). 

Lord 


(^7)  Manning  y,  Newnham. 
Trin. 178?. 

Action  on  a  policy. 

Q,  Whether  an  average  or  a 
total  lofs  ? 

The  jury  found  it  total 

It  appeared  that  the  fhip,  a 
Dutch  prize,  laden  with  fugar 
at  Surinan)^  failed  froRi  Tortola 


according  to  the  warranty ;  foon 
received  damage  in  a  gale  ;  wai 
ordered  hack  by  the  commandn 
of  the  convoy,  as  the  beft  thiog 
to  be  done  ;  was  there  fanreyed, 
and  declared  unfit  to  proceed  to 
London  ;  and  coiild  not  be  re- 
paired  at  Tortola,    nor   at  St. 

Th9mas\<ty   which   is  the  ocit 

•    ■■    ■      .        ■ 
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Lord  Ellenborough. — I  accede  to  that  cafe  j  and 
if  It  fliall  be  proved,  that  the  voyage  here  was  not 
V^orth  purfuing,  and  that  there  were  no  means  of  pur- 

fuing 
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place.  No  (hip  could  be  had  at 
Tortola  to  bring  the  whole  cargo 
or  the  greater  part  of  it.  The 
cargo  did  not  appear  to  have 
received  any  fpecial  damage,  and 
was  fold  for  700/.  wiihin  the 
fum  in  the  policy,  which  was 
above  12,000/.  Some  fugars 
might  have  been  fent,  and  there 
-ivould  have  been  many  thoufand 
pounds  profit  in  London.  The 
owners  purchafed  2-3ds  of  the 
cargo,  which  wfis  not  yet  arri- 
ved. The  infurance  was  warrant- 
ed   free  from  particular  ave- 

wge. 

Lord  Mavsfield.  At  the 
trial  feveral  prejudices  ftruck  me. 
Ajealoufy  ariles,  (efpccially  in 
cafes  of  this  kind,  where  the  in- 
fured  takes  particular  average 
on  himfclf)  of  permitting  the 
infured  to  turn  an  average  into 
a  total  lofs. 

There  are  three  objc6t8  of  the 
infurance,  the  (hip,  the  cargo, 
;md  the  freight.  The  lail  is  al- 
lowed to  be  a  total  lofs ;  but  a 
queftion  arifcs  upon  the  cargo. 
I  left  it  to  the  Jury  rather  as  a 
partial  lof?.  They  found  it  total. 


The  fame  prejudices  have  ftruck 
me  iince  the  trial ;  but  upon 
confideration  we  all  agree  now 
that  the  Jury  have  done  right. 
If  the  voyage  in  cohtemplatioii 
is  loft,  or  is  not  worth  purfuing, 
this  is  a  total  lofs.  Here  the 
voyage  in  contemplation  is  of  a 
brge  Dutch  (hip,  loaded  with 
fugar,  4t  Surinam,  to  come  from 
Tortola  to  London.  Much  de- 
pends upon  tlie  price  of  the 
goods  at  the  time.  Here  (he  it 
condemned  as  totally  unfit  to 
proceed ;  and  there  is  no  (hip  to 
be  had.  Muft  the  infured  wait  ? 
There  is  no  pretence  that  (hipi 
enough  to  take  the  cargo  could 
have  bten  had  Even  what  waa 
bought  is  not  yet  arrived  in 
England. 

If  the  voyage  were  continued 
in  another  (hip,  there  ought  to 
be  freight  pro  ratdy  but  that 
is  allowed  to  be  wholly  loiL 
The  point  of  the  infurance  is 
not  the  (hip  alone,  but  her  arri- 
val in  London. 

We  are  therefore  all  of  opi- 
nion that  this  is  a  total  lofs.  It 
agrees  with  all  the  cafes,  and 
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fuing  it,  I  think  thi8  muft  be  confidered  a  total  and  not 
an  average  Iofs« 

It  appeared,  however,  thatahhough  the  fhipinfured 
was  fo  much  fliattered  as  to  be  unable  to  continue  the 
voyage,  there  was  a  brig  lying  in  Dover  harbour  at  the 
time,  in  which  the  wheat  might  have  been  fent  on  to 
Lijbon ;  for  which  reafon,  as  well  as  on  account  of 
fome  irregularity  in  the  notice  of  abandonment.  Lord 
Ellenborough  was  clearly  of  opinion,  ?hat  the  atticM^ 
could  not  be  maintained. 


A  poUcy  of  tiK 
iurance  on  Mva- 
mey  lent  to  ttt 
Ciiptain  pajaUe 
•ut  bf  the  freight  f 
M  illegal ;  and 
tbe  premium 
cannot  bt 
recovered  back 
iiom  the  under- 
Vikers. 


The  plaintiff  alfo  declared  upon  another  policy  on 
^•300  lent  to  the  Captain,  payable  out  of  the  freight.— 
But— 

Lord  Ellenborough  held,  that  this  was  not  an 
infurable  intereft ;  and  the  policy  being  illegal  on  tbe 
face  of  it,  that  the  premiun\  could  not  be  recovered 
back. 


Plaintiff  nonfuited. 

The  Attorney  General^  Lowes  and  Taddy^  for  the 
plaintiff. 


we  are  afraid  much  confufion 
will  arife  from  too  grreat  nicety 
in  examining  what  i8  a  total  lofs 
pf  a  voyage. 


Rule  for  new  trial  difchtrged. 
FiV^Park,  221.     MarM 
585. 


C(trnvi 


\ 
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MooRSOM  V.  Greaves  and  Others. 


Tuefday, 
April  30. 


T^HIS  was  an  adVion  on  a  charter-party,  whereby  the 

the  plaintiff  let  the  fhip  Crown  to  the  defendants,  fright  by  the 
for  a  voyage  to  any  port  or  ports  in  St.  Domingo  and  attempting  to 
back  to  London  ;  and  the  defendants  were  to  pay  the  Idld'^n'br '• 
fuinofyr63oo  freight  for  the  firft  8  months,  "and  o'<!erofthe 
if  (he  fhould  take  up  longer  in  completing  the  faid  ftixed,  and  her 
voyage,  then  at  the  rate  of  47J.  6d.  per  ton  per  month,  cdfbuTbefng^ 
for  fuch  further  time  as  Ihe  fliould  be  fo  employed  or  \ll^^^\Ji^^  in 
engaged,"  ^^^^^  good*  and 

•  ^   "  delivers  them  to 

the  freighters, 
mi        n  •  f^'n  -n  t>«  i  n        accordin^f  to  the 

The  Ihip  went  nrlt  to  Port  au  Prince^  where  ihe  charter-party : 
unloaded  a  part  of  her  outward  cargo.     The  fuper-  w/s  noViff^n"* 
cargo  appointed  by  the  defendants  then  peremptorily  |j.e",ht  dl!ri 
ordered  her  to  Cape  Nichola  Mole.     This^  place,  being  ^^e  detention 
at  that  time  occupied  by  General  Petion^  was  block-    , 
aded  by  General  Chrijlophey  and  the  fhip  was  taken  by 
one  of  his  cruizers  for  a  breach  of  blockade,  and 
carried  into  Port  au  Paix.     Here  her  cargo  was  con- 
fifcated,  and  fhe  was  detained  between  five  and  fix 
weeks.     At  the  end  of  that  time  fhe  was  liberated,  and 
^•etumed  to  Port  au  Prince.     She  afterwards  took  in  a 

homeward  cargo,  which  fhe  brought  to  London  and 

14^  delivere(]| 
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i8is.       delivered  tp  the  defeiidtnts^  having  been  ot|£  opoB  tbe 
'^WiLroN      advfenture  about  13  months. 

?x*cHr«GE        ^^  queftion  was,  whether  the  freighters  wot 
AssuiiANCB    liable  for  the  time  the  ihip  was  detained  at  Port  au 

The  Attorney  General  contended,  that  fhe  could 
not  be  confidered  as  then  perfbraiiiig  the  Toyage, 
or  employed  and  engaged  by  the  defendants.—* 
But  — 

Lord  £ll£NBob.ough  thought,  that  as  the  (hip  ws 
taken  in  proceeding  to  Cape  Nicbola  Mqle^  by  ordar  cf 
the  fupercargo,  the  voyage  was  never  di£coiitiDued,«Kl 
the  freighters  were  anfwerable  for  the  fubfequent  d^ 
tention,  in  the  fame  manner  as  if  it  had  anfien  from 
contrary  winds  or  from  an  embargo. 

The  plaintiffs  had  a  verdid  for  thejr  who|Q  det 
inand« 

Garrcw^  Marry  at ^  and  Campbell  for  the  plaintiff. 

The  Attorney  General  and  Park  for  the  defendants* 

[Attoniies,  Nindy  and  Svmn  llf  Cx\ 


Ai 


Vide  Havelock  y.  Geddes^  fq  Eaft,  555.    Randall  v.  Lyoc^ 
anU  35Z. 
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SECOND  SITTINGS  IN  TERM  AT  WESTMINSTER. 


mmm 


Warrall  v.  Clare.  I'^^y* 

February  1. 

'T'RESPASS  for  breaking  and  entering  the  plaintiff's   if  to  trtrpafi  Vf 
hottfe   and  expelling    him    from    the  poflfeffion  a  Undiord  fur 

fYiA«>A#>f  turniin  him  oiit 

uiereor.  ^  poflcffion,  th* 

defendant  pleads 
•  ■  f*^^  ^y  whick 

Plfay  that  the  defendant  demifed  the  houfe  in  quef-  ^^  ^^fc  wa$ 

tion  to  the  plaintiff  for  a  term  of  years,  under  a  condi-  the  piainW  re- 

Hon,  that  if  the  plamtiff  (hould  hold  an  auaion  on  the  ^^"/.LTwL 

premifes,  it  (hould  be  lawful  for  the  defendant  to  re-  ^*  ^*f^  "... 

^  ,  ,  proved  by  whicli 

enter ;  that  before  the  time  when,  &c.  the  plaintiff  had  the  ieai«  was 

held  an  auftion  on  the  premifes ;  wherefore  the  de-  pUinUff cann"^ 

fendant  entered    and  expelled  him,  as  he    lawfully  f  wlil"er^nhr 

might,  for  the  caufe  aforefaid*  forfeiture ;  but 

'^  he  ought  to  havt 

replied  this  fps> 

Replication,  admitting  the  dcmifc,  d^  injurld  fud  auc/onhrpUi. 
prcprid  abfque  rejtduo  caufa* 

The  facls  proved  were,  that  the  defendant  had  com- 
mitted the  trefpafs ;  that  the  plaintiff  had  previoufly 
iield  an  au<^ign  ou  the  premises  j  ^nd  tliat  batween  the 

audion 


CASES  AT  NISI  PRIUS. 

audion  and  the  trefpafs,  the  defendant^  with  notice 
WarraliT'  ^^  ^^^  ^^^^  ^^  forfeiture,  had  accepted  rent  from  the 

plaintiff. 

The  plaintiff's  counfel  contended,  that  the  iffue  moft 
be  found  for  him,-  as  the  acceptance  of  rent  was  a 
waiver  of  the  forfeiture,  and  had  the  effeft  of  endrelj 
doing  away  with  it,  fo  that  the  defendant's  rigfat 
of  ehtty  was  gone,  and  he  Was  a  trelpafler  in  commg 
upon  the  premifes. — Bilt-^^ 

Sir  James  Mansfield,  C.  L  held^  that  the  defend- 
ant had  fully  fubdantiated  that  part  of  his  plea  whidi 
Was  in  iffue,  by  proving  that  the  au£tion  had  been  held 
on  the  premifes,  and  that  a  forfeiture  had  been  caA 
incurred.  The  acceptance  of  rent  was  a  waiver  of  die 
forfeiture,  and  barred  the  defendant's  right  of  entry ; 
but  this  was  matter  of  ipecial  replication,  and  ooold 
not  be  taken  advantage  of  under  the  de  injurid  ahfym 
refiduo  caufa^  which  merely  put  in  iffue  the  holdoig  of 
the  au£Uon. 

Plaintiff  nonfuited. 
Shepherd^  Serjeant,  and  Comjn  for  the  plaintid 
Bejly  Serjeant,  for  the  defendant. 


ADJOURNED 
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ADJOURNED  SITTINGS  IN  LONDON. 


Coram  Lawrence,  L 
Wolf  v.  Summers.  Thurrajy, 

February  ^t\ 

n^ROVER  for  a  trunk  filled  with  wearing  apparel,   Themafterof 
^    and  a  writing  defk.  .       l^tX:,^ 

of  a  pafTenger 

The  plantifT  had  returned  to  England  from  the  ^^;„^^,r^''* 
Brazils  in  a  fliip,  of  which  the  defendant  was  matter. 
The  plaintiff  himfelf  came  afhore  at  thefirft  port  the  (hip 
made  in  the  channel,  and  travelled  to  London  by  land. 
The  articles  in  queftion,  which  were  part  of  his  lug- 
gage, he  left  behind  him  to  come  round  with  the  fhip. 
When  flie  arrived  in  the  River,  he  fent  to  demand 
them ;  but  the  defendant  refufed  to  deliver  them  up 
till  he  fliould  be  paid  ^  1 5.— faying,  that  the  plaintiff 
was  to  pay  £^0.  for  liis  paffage,  and  had  then  paid  only 
one-half  of  that  fum. 

Sbepherdy  Serjeant,  contended,  that  even,  although 
^15.  for  the  plaintiff's  paffage  was  due,  the  defendant 
had  no  right  to  detain  his  luggage  for  that  fum.  The 
trunk  and  writing  delk  were  not  articles  of  merchan- 
dize for  which  freight  was  due.  They  were  mere 
acccffaries  to  the  plaintiff's  perfon ;  and  it  was  for 
carrying  the  plaintiff  himfelf  that  the  money  was  de- 

inandable.  The  defendant,  therefore,  had  no  lien  upon 

them. 
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iBiu       them.     It  might  as  well  be  faid,  that  the  plaintiff' him. 
Wolff       felf  might  have  been  flopped,  or  that  the  clothes  ht 
wore  might  have  been  ftripped  from  his  body« 


V. 
SCIHMEIIS. 


Lawrence,  J.  The  mafter  of  a  fhip  h£is  certainly 
no  lien  on  the  paflenger  himfelf,  or  the  clothes  which 
he  is  adually  wearing  when  he  is  about  to  leave  the 
veflel ;  but  I  think  the  lien  does  extend  to  any  otbet* 
property  he  may  have  on  board.  A  certain  fum  id 
agreed  to  be  given  for  carrying  the  man  and  the  lug- 
gage. I  think  the  captain  has  a  lien  for  thb  upon  the 
^^fS^S^  ^  detamtng  that,  there  is  no  greater  incoo* 
venience  than  in  the  common  cafe  of  goods  and  mer« 
chandize  carried  on  fi^igbt;  and  there  is  no  reafon  why 
there  fhould  not  be  the  fame  lien  for  the  recovery  of 
l^flage  money  as  for  the  recovery  of  freight.  I  coq« 
ceive  the  defendant  had  a  right  to  fay  to  the  plaintiff 
/*  You  (hall  not  have  your  things  till  you  pay  me  what 
is  due  for  bringing  them  and  you  from  Brazil ;"  and 
that  in  refufing  to  deliver  them  up,  he  was  not  guilty  of 
any  tortious  converfion. 

Evidence  was  given  that  ^^30.  was  a  reafonable  fum 
for  the  plaintiff's  pafTage  in  the  fteerage  of  the  fhip^ 
and  the  defendant  had  a  Verdidl. 

Bhepherd^  Serjeant,  and  Comyn  for  the  plaintiff. 

Beji^  Serjeant,  for  the  defendant. 

[Attornies,  FitzgcralJ  and  IVfft.'] 


■  If    ■  I 


See  all  the  authorities  collcdlcd  as  to  the  lien  of  the  mailer  of 
a  fliip,  4tb.  Shipp.    Part  III.  c.  3.  ^  n. 

H1LTO5 
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MtLtO^  V.  pAIRCLOWGtt.  Situnhy, 

February  a^. 

^jmS  ,was  an  aftion  againft  the  indorfer  of  a  bill  of  Jli^^* 
exchanee*  which  became  due  on  the  28th  of  Feb-  ^  ^  wchangc 

■       0   '  fent  by  the  two- 

tuai*Y  laft»  penny  poft,  is 

lufficient  where 
the  parties  live 

On  that  day,  it  was  prefented  (ot  payment  to  the  ^f^^^^^^J 
acceptoi",  who  refides  in  Gerard  Street .  and  next  day,  ^>  whether 

•  «••  ♦••#•••        •  ♦•        •!•      "•"  or  at  a 

&t  1 2  o  clock,  the  plaintm  piit  mto  a  rec^eivmg  noUie  difunce  from 

of  the  hoopennj^  poji^  a  letter,  containing  notice  of  the  ^  the  leuJr 

diflionour  of  the  bill,  addreffed  to  the  defeiidafltat  ^]^ 

\ai  houfe  in  P anion  Streets  ^  p^«»  «<> 

haTebetnpvt 
into  a  receivuif 

Bejl,  Serjeant,  foi-  the  defendant,  contended,  that  S^t2L^*t/° 
this  was  infuflSlcient  evidence  of  notice*  ****?^  ?  ?• 

courfe  of  the 
two-peonf  poft» 

Lawrence  J.    It  has  been  decided  in  a  cafe  in  livl^theda^. 
Mr.  Campbell* s  Reports^  that  a  notice  fent  by  the  two-  ^y^^o^lv^c^ 
penny  poft  is  fu^cient  ^ j).  ^^ » ^^^^^ 

recenre  aocice 

Bejiy  Seijeant,  faid,  the  party  fending  the  notice  ©f  the  ***^°°'"' 
in  that  cafe  reiided  in  London^  and  the  party  to  whom 
the  notice  was  fent  at .  Sbadwetl^  an  adjacent  village. 
They  could  not  be  confidered  as  living  in  the  fame 
town;    and  although   under  fuch  circumftances    a 


bill 


(tf)  Scott  V.  Lifford,  I  Carap.  a^C*.  ' 

Vol.  II .  T  t  notice 
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1811.       hotice  by  the  two-pcnny  poft  might  be  fuffident,  there 

Hij^rtv      ^'^^  ^^  reafoivwhy  the  uncertainty,  delay  and  expence 

V.  of  this  conveyance  fhould  be  fubmitted  to,  where  the 

Faucouor.  pgy^^  11^^  within  a  few  minutes'  walk  of  one  another. 

Lawhence  J.  The  rule  once  being  laid  down,  tii^ 
a. notice  j by  the  twqpenny  poft,  is  fi^dent^  I  cannDt 
eiiter  into  any  confideration  of  the  diftknce  at  which 
the  parties  live  afunder :  the  notice  is  good  'within  the 
limits  of  the  twopenny  poft.  Here  the  letter  bdog 
put  mto  the  receiymg  hpufe  about  nobn  of  the  ift  cf 
March,  we  know  that  it  muft  have  reached  its  deftm> 
tion  the  fame  evening,^arid  the  defendant  had  inibnxa- 
tjon  from  the  holder  of  the  bill  of  its  diflionour,  diecbf 


became  duei 


Verdi£l  for  the  plaiotS^ 


Vaugban^  Serjeant,  and  Tdddj  for  the  plaintiflC 

r  - 

£f/?,  Serjeant,  and  Comyn  for  the  defendant. 


[Attorniet,  NeHUJkip  and  CiM.} 


FiJ9  Smitb>  9.  MoUet,  mmt  Itf » 


V 
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l^lTtOEHALV  V*  £l8£E4  i^^t 


February  aj* 


TN  this  cafe  it  became  ne(!eflary  to  prove,  that  the  u  the  atteaing 
defendant  had  executed  an  indenture  of  appren-  ^'e^tlTa'h^ 
tkefhip,  by  which  a  fon  of  the  plaintiff  was  bound  to^^fj^^.^ 
him  under  the  ufual  covenants*    ^  be  proved  by 


evidence  nf  the 
hand-writmi^ 


iThf^  fi^fctibing  Ufitnd^  bei^g  called  for  this 
purpofe,  (wore  that  the  boy  executed  it  in  his  pre- 
fence  }  but  that  he  If  ad  nfver  feen  it  executed  by  (he 
defendant*  * 

Shepherd^  Seijeant,  for  the  plaintiff,  then  propofed 
to  (;all  another  witnefs  to  prove  the  defendant's  hand* 
^ting  to  the  indenture,  and  mentioned  a  cafe  before 
i^rd  Alvamjley,  where  the  fubfcribing  witnefs  to  a 
d^d  having  denied  that  he  faw  it  executed,  evidence 
was  admitted  of  the  hand-writing  of  the  parties. 

Befi,  Seijeant,  €<mtr^j  infilled,  that  as  this  indenture 
profefled  to  be  executed  by  the  defendant  in  the 
prefence  of  the  attefting  wimefs,  it  could  be  proved 
by  the  attefting  witnefs,  and  him  only.  Where 
there  appears  to  be  an  attefting  witnefs  to  a  deed,  the 
admiffionof  the  party  is  infufGcient  to  prove  it.  There^ 
fore,  if  the  attefting  witnefs  fays,  that  he  did  not  fee 
the  deed  executed,  it  muft  be  taken  never  to  have  beeil 
executed  with  due  formality,  and  as  not  binding  on 
ihe  party,  although  he  nuiy  have  figned  it* 

Tt    2  LAWtlBMCBy 


€i6 


i8it. 
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Lawrence,  J.  If  the  attefting  witneis  fwears,  that 
he  did  not  fee  the  deed  executed,  I  think  it  is  then 
to  be  treated  as  if  there  were  no  attefting  witnefs,  and 
evidence  of  the  hand-writing  of  the  party  is  fuffideot 
proof  of  its  execution* 

Evidence  of  the  defendant's  hand-writing  to  the  m* 
denture  was  accordingly  admitted,  and  the  plaintiffhad 
a  verdid. 

Sbepberdy  Serjeant,  and  Efplnajfe  kit  xhe  plaintiff. 

Be/i^  Serjeant,  for  the  defendant* 


So  if  the  fubfcribiDg  ^tneft 
to  a  promiflbry  Dote  Twears 
that  h«  did  not  fee  it  drawn, 
it  may  be  proved  by  evidence 
of  the  hand-writing  of  the 
maker. 

Lemon  t.  Dean,  Lane  after 
Lent  AJJi%et  1810.  Cor.  Li 
Blakc,  J* 

*  Adion  oti  a  promiflbry  note» 
which  appeared  to  be  witnefTed 
by  one  Bentley. 
.  Bentley  wascalledy  and  fwore 
that  he  did  not  fee  the  defend- 
ant iiubicribe  the  note^  but  the 
defendant  merely  defired  him  to 
try  to  write  his  name  upon  the 
Daper,  and  that  he  did  not  ob- 
serve whether  afty  thing*  was  at 
that  time  written  on  it. 

PlaintifPs  cotufei  then  pro- 


«     ■  * 


pofed  to  can  witneflet  to  provt 
the  defendant's  hand-writiog. 

WiBamt  objeded  that  diere 
being  a'&bfci^iog  witneb  to 
the  note,  who  was  not  incom- 
petent, DO  other  evidence  of  k 
could  be  given.  He  cited  Phippc 
V.  Parker,  r  Camp.  413. 

Li  Blamc,  J. — I  will  make 
lio  obfervation  upon  that  cafe. 
It  may  be  diftingui/hablei  ai 
there  the  inftrument  ¥ras  a  deed. 
But  I  am  quite  clear  that  if  the 
fubfcribing  witnefs  to  a  note, 
when  calledf  cannot  prove  it  hf 
reafon  of  his  not  having  feeo  it 
drawn,  the  plaintiff  may  pcooeed 
to  prove  it  by  other  meant. 

Vide  Faffet  v.  Brown.  PeaL 
Caf.  25,  Orellier  v.  Nok, 
Ih.  146. 

OXFORD 
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OXFORD  CIRCUIT. 


h%WC  ASSJ?ES»  ji  GEO.  III. 


■^" 


GLOUCESTER- 


Coram  Lawrence,  h 

Monday, 

Harris  v.  Tippett^  warch  n. 

nrHIS  was  an  aftion  for  not  accounting  for  a  promif.   ^"/^t^pui^Tot 
fory  note  riven  to  the  defendant  to  be  difcounted   ^""*.^» '°  ^°^ 

'  r  ^        1    •      '/r  elimination  »• 

on  behalf  of  the  plaintiff.  anfwer  to  which 

may  have  a  ten* 
r    r        ^       %    r      t  n  dcncy  to  dilcr** 

A  witnefs  for  the  defendant  was  afked  in  crofs-exa-  «>'«  Wm ;  but  if 

mination,  whether  he  had  not  attempted  to  difTuade  a  bTcoUa^erai  to 

witnefs  examined  for  the  plaintiflf,  from  attending  the  iSueT'thraSw^ 

triaL    He  fwore  pofitively,  fbaf  be  had  not,  ^*^*  ^^  ^*1 

*  *         .  neis  gives  muft 

be  tiJien  as  ooor 

Vauneey  then  propofed  to  call  back  the  other  to   ^he/witteret 
contradia  him.  "^Zm^ 


him 


Lawrence^  L    That 
jtake  his  anfwer. 


Tt  3  Haunccy 


«it  CASES  AT  Nisr  JPRlV^ 

^  ^^^^*    ^  Daiifuey  Contended,  that  for  the  purpofe  of  difcre(& 

HARRti  i^g  ^6  witnefi,  it  was  competent  to  fliew,  that  he  had 

«»•  fworn  falfely  in  this  infta^ce,  and  adually  had  attempt- 

Tiff  ITT.  ^  ^  diffuade  the  other  from  attending  the  trialt 

(^AWRENCE,  H.    Had  thi3  been  a  matter  m  iflue,  I- 
would  have  allowed  you  to  ca{I  witnefles  to  contradid 
what  the  laft  witnefs  has  fworn,  but  it  is  entirely  coU 
lateral,  and  you  muft  take  his  anfwer,     I  will  permit 
queftio^6  to  be  put  to  a  wi(pefs  as  to  any  improper  con^ 

duft  of  which  he  may  have  beep  guilty,  for  the  purpofe 
of  trying  his  credit ;  but  when  thefe  queftions  are  irr 
relevant  to  the  i0ue  on  the  record,  you  cannot  call 
other  witnefles  to  contradid  the  anfwers  he  gives. 
No  witnefs  can  be  prepared  to  fupport  his  charader 
as  to  particular  fa&s,  and  fuch  cpUateral  in^uirie^  wppid 
Jead  to  endlefs  (:pnfufion. 

Bauncey  and  Ludlow  for  the  plaintif** 

j€rvis  and  4bboH  fpr  the  defendaptt 


Lawrence  J.  laid  down  the  fame  rule  feveral  times 
during  the  circuit ;  and  it  feems  particularly  illuftrated 
by  the  following  cafe,  which  occurred  at  Monbioutk. 
One  Tewin  was  indided  for  ftealing  wheat.  The  prin^ 
dpal  witnefs  againil  him  yas  a  boy  of  the  name  of 
Thomas^  his  apprentice.  Lawrence,  J.  allowed  the 
the  prifoner^s  covinfel  to  afk  Thomas  in  crols-e:(amioa< 
tion,  whether  he  had  not  been  charged  with  robUng 
))is  ^la(ter,  and  whether  he  had  not  afterwards  laid,  be 
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woufd  be  reveneed  of  him,  and  would  foon  fix  him  m 
Monmautb  gaol  7— He  denied  both.  The  ptiibner's 
counfel  then  propofed  to  prove,  that  he  had  been 
charged  with  robbing  his  mafter,  and  had  fpoken  the 
words  imputed  to  him.— Lawrence  J.  ruled,  that  hk 
anfwer  muft  be  taken  as  to  the  foimer ;  but  that  as 
the  words  were  material  to  the  guilt  or  innocence  of 
the  prifoner^  evidence  might  be  adducedf  that  ihey 
were  fpoken  by  the 


Fide  Speoceley  »•  De  Willott,  7  Eaft,  xoS. 


Kino  and  Another  v.  Meredith. 


Mtfch  tX 


A   \ 


ACTION  for  the  price  of  a  quantity  of  brandy  and  ai  foon » goodi 
^  ^  ^  '  are  ddiverod  CO 

rum«  a  earner,  they 

•re  at  the  riu  of 
tbe  purchafer. 

The  fpiriti  were  delivered  by  tbe  plaintiffs  to  a  car-   *i«*»!»^«*>^ 
rier,  to  be  conveyed  to  the  defendant.    They  were  by  Om  v^odor. 
then  of  the  legiil  proof;  but  they  were  under  proof 
when  delivered  by  the  carrier  to  the  defendant,  and 
.were  for  that  reafon  feized  and  condemned  by  the 
Excife.    Tbe  carrier  was  to  be  paid  by  tbe  plaintiffs. 

Dauncey^  for  tbe  defendant,  contended,  that  for  this 
reafon,  the  fpirits  were  at  the  ri(k  of  the  plaintiffii  while 
in  the  hands  of  the  carrier,  who  being  paid  by  them 
mufl;  be  confider^  as  their  agent, 

7  t  4  Lawr^ncEi 


'  \ 


640  ">_  CASES  AT  IHSI PR1U8. 

0 

iBii.  Law&enc£»J.    The  mode  in  which  the  oarAf 

KiKQ       ^^^^  ^^  ^  paid  iiifJLe(B  no  di^erence.    The  moment  the 

and  Aoother  fpirits  were  delivered  to  him,  the  property  vefted  ip 

Mi&BoiTR  defendant.    The  plainuS»  biy  paying  die  carrier, 

did  not  tiecome  infurers  pf  (he  fpirit?  while  in  his 

h 


The  plaintiffs  h;i4  9  Ter^ 


\    Abbott  and  Ludlow  for  the  plaintifis, 
Dauncej  and  Wigley  for  the  defendant. 


VuU  Davit  y.  Jamesy  5   Burr.  2680.    Brown  y.  HpdgCoii 
ante  a5* 


March  zj. 


If  the  candidatet 
at  a  county 
ele^ion  jointlv 
defire  the  flieriff 
CO  ere£i  huftingSy 
f  o  provide  poU- 
derks,  and  to 


Wat  KEN,  Efq.  v.  Sir  £.  B.  Sandys,  Bart,  and  tl)6 

Earl  of  Berkley. 

tNDEBITATUS  ^flun^pfit  for  work  an4  labqm^,  and 

materials  foui^d  and  provided  by  the  plaintiff  for 

the  defendants, — ^with  the  common  money  counts. 


retain  an  aflef- 

ibr,  iiroiniiing  to  defray  the  expence  thus  incurred,  they  are  KaUe  jointly  to  aa  adioo  </  « 
mfympft  at  bia  fuit  upon  thehr  joint  undertaking,  notwithftanding  (tat.  isG.  t.c.iS.{7. 
'  But  the  fl  etiff  it  not  entitled  to  charge  the  can  idates  with  any  part  of  the  exprnce  neceiBarily  «• 
'  furred  by  him 'in  executing  the  writ,  and  making  the  retnm ;  and  for  thoTe  thiaga  ezpetfiiy  ordcnd 
hy  the  candidates,  they  are  only  bound  to  pay  him  a  fair  remuneration,  akbough  h%  hiorfelf  M 
|iare  paid  more  in  fubmitting  to  exorbitant  chargea  ufualty  made  on  fuch  occtSont, 

5/f 
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Sir  E.  B.  Sandys  pleaded    the  general  iifae^  and        18  n. 
J^ord  J^erkley  fuffered  judgment  by  default*  ^ \xr'  ■  - '  "i 

The  adion  was  brought  by  Paul  Watherij  Efq.  late       Sandts 
flieriff  of  Glocefterihire,  to  recover  the  expenfes  he  had  ^^ 
incurred  at  the  ele£Hoa  of  a  member  of  parliament,  to 
reprefent  this  county  in  May  laft,  when  the  two  de- 
fendants were  candidates,  and  I«ord  Berkley  w^  re- 
{turned. 

The  plaintiff's  demand  was  compofedof  the  following 

items  ;— 

SHERIFF'S  OFFICE, 

£    s.    i.    /   J.  ^« 

AdvertifcincpU  .  .  .  3     3    o 

Indentures        -  -  ^  -  320 

Stamps  •  m  «  -  3  10    o 

ynderdieriflr  -  •  f.  21     o    Q 

County  Clerk  -  •  -  660 

BailiiF.  9  •  -  «.  220 

{iall-l^eeper  «  r  ^  i     i    o 

filing  i^nt  »  ♦        •  -  110 

40     J 

ASSESSOR. 

Mr.                ■  %  retainer  and  clerk  -  660 

Mr. *^fce             -  -  315     o    o 

His  clerk               r              •  -  '    21     o    o 

Agents^  Fee^            r            r  -  15  15    o 

Attendances^  ktteri,  &c«         •  ^  ^  10  zo    o 


BOOTHS^ 

Ereding  J)Ooths  (fum  recowre4  ^gwpftlii--     -  ^ 

the  iheriff  by  the  buUder)         .        *J»«5    5  O 

Painting  lift  of  hundreds         -            •             I   1 1  6 

J'rintinff  do.  Pariihes            -              t              X  1 1  6 

Conftables  guarding  booths         t        •  4.40 

Three  furveyors            -          -  *      •  •            21     o  o 

Printing  poll-bool^s            •        %          •          li     5  q 

Printing  oaths           r         m       '  j          •            I     I  q 

Kent  of  ground         -        •        •          •         30    b  o 


.368  11     O 


■FP 


695    18      Q 

Fifteen 
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fifteen  poll  clerks*  and  coach  hire»  aod 

expences  from  town,  ftc        -        •       tj$     5  *® 
Wathim^    Ageatt'fecifjprocuring&iiic     *       •         ^5  '5     ^ 

^    ■  ■  I    ■        189    0  0 

It  was  fwdrn,  that  Lord  Btrketey  and  his  ageon 
firft   requefted    the  flieriff   to    ^teSi    huftiDgSy  CD 
Vetaih  an   afleiToi*,  and  to  procure  poll-clerks  from 
London ;  that  the  (heriff  gave  diredions  for  doiog 
fo ;  that  fome  days  before  the  c^edion  began.  Sir  L 
B.  Sandys  concurred  in  every  thing  that  had  beea 
done ;  and  that  both  candidates  promifed  to  contribute 
to  the  eatpence  of  thefe  preparations.     HufUngs  woe 
accordingly  erected;  a  gendeman  at  the   bar  vat 
brought  down  as  afleflcur ;  andfifteen  poll  clerks  anmd 
from  London.    But  on  the  morning  fixed  for  die 
eIe£tion,  Sir  E.  B.  Sandys  declined,  and  Lord  BerUtj 
was  returned  without  oppofition.    It  was  proved,  dat 
the  plaintiff  had  adually  made  all  the  payments  m» 
tioned  in  the  bill 

TaunioHy  for  Sir  E.  B.  Sandys^  contended,^i^,  dat 
a  joint  aftion  could  not  be  maintained  againft  both 
candidates.  By  ftat.  18  Geo.  %•  c.  i8.  §  7.  it  is  pro- 
vided, that  the  (heriff  (hall  ered,  at  the  ezpence  of 
the  candidates,  fuch  number  of  convenient  booths  fat 
taking  the  poll,  as  the  candidates  or  any  of  themihiDi 
three  days  at  leaft  before  the  commeocemeot  of  tin 
poll,  defire,  and  fhall  affix  the  names  of  the  hundicd^ 
and  appoint  poll  clerks,  &o.  But  it  could  never  bi 
thp  intention  of  the  legiflature  to  nmke  each  csii& 

(to 
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date  liable  for  all  the  esqpences  which  (hould  thuf  be 
incurred  at  the  eleftion.  Upon  this  conftrudioa  ol 
the  ftatute,  the  whole  might  1^  levied  upon  a  candidate 
who  had  no  wifh  that  huftings  fliould  be  ere6led  at  aU, 
and  his  remedy  agaioft  the  others  for  a  contribution 
might  be  difEcult  and  uncertain.  The  candidate^ 
muft  be  taken  to  be  feparatdy  liable  for  their  refpec- 
tive  proportions.  — *  At  any  rate  this  adion  was  mif- 
conceivHi.  There  was  no  liability  at  common  law 
to  reimbiirfe  the  fheriff  for  any  part  of  the  expenc0 
he  incurred.  He  ought  therefore  to  have  declared 
fpeciallyt  that  he  provided  booths,  poll  clerks,  &c. 
Upon  the  remiindon  of  the  candidates ;  whereby,  and 
by  means  of  the  ftatute  in  that  cafe  made  and  pro- 
vided, they  became  liable  to  reunburfe  him  for  the 
expence  he  had  thus  incurred,  and  that  bemg  fo  liable 
they  promifed  to  reimburfe  him  accordingly.  — *  If  the 
action  could  be  maintained  in  its  prefent  form,  it 
would  be  for  his  lordihip "  to  by  to  what  amount  the 
plaintiff  was  entitled  to  recover. 

Lawrenc£  J.-^Both  objections  admit  of  the  lame 
imfwer.  The  plaintiff  does  not  proceed  i^ipon  the 
(latute.  If  the  fiieriff  had  merely  been  defired  to  ere^ 
booths  in  purfuance  of  the  ftatule,  then  we  ihould  have 
bad  to  confider  what  remedy  th^  ftatute  gives  hinif 
But  there  is  an  exprefis  undertalung  on  tbe  part  qf 
both  to  pay  for  the  huftings,  the  affeffor,  and  the  poU 
0erks,  on  which  the  two  are  jointly  liable.--vi$owever^ 
jJthough  the  action  is  certainly  maintainable,  there 
fure  feveral  parts  of  the  plauitiff's  demand  with  which 
l^e  1^  no  right  to  charge  the  defendants.    The  firft 

!  I  right 


Wathbb 

V. 
SANDTf 

andtootlitfw 


Sahdys 
and  another* 


4k  cases  at  nisi  PRI0S. 

i8f  f*  eight  items  amounting  to  40I.  s^  for  the  indentoitt, 
%^ATHEM^  ^^'  ^y  concern  the  execution  of  his  office  of  flieriff, 
V.  and  there  is  no  pretence  for  throwing  them  upon  the 
candidates.  The  fame  thing  may  be  faid  of  the  chaige 
for  conftables.  The  fheriflf  is  bound  to  prefenrethe 
peace  of  the  county*  It  he  is  put  to  any  extraordiiiaij 
expence  in  this  way,  let  him  reprefent  the  matter 
when  he  pafles  his  accounts  in  the  Exchequer,  or 
du^Iy  to  His  Ms^efty's  government.  Any  claims 
he  may  have  for  remuneration  will  thus  be  attended 
to ;  but  he  has  no  more  right  to  recover  fuch  charges 
from  a  candidate  at  the  election,  than  from  any  otiier 
individual  in  his  bailiwick  (a).  -*•  There  were  feveral 
otlier  items  that  his  Lordfliip  advifed  the  jury  to  dif- 
allow  entirely,  fuch  as  the  /urveyorsy  and  printing  the 
poll  ^^/.-— Another  clafs  he  advifed  them  ccmfiderabfy 
to  reduce.  The  plaintiflF  could  only  recover  the  ori- 
ginal expence  of  erefHng  the  huftings,  not  the  coftt 
of  any  aftion  brought  againft  him  b/  the  perfon  who 
had  ere£ted  them.  For  the  afleilbr  his  Lordfliqi 
thought  the  defendants  liable,  although  this  be  an 
expence  not  menticmed  in  the  ftatute,  which  was  meant 
for  the  protection  of  the  fheriff,  not  of  the  candidates; 
but  the  accompanying  charges  for  agents'  fees,  &c. 
in  retaining  the  afleflbr,  he  confidered  as  exorbitant. 
Advantage,  he  obferved,  was  often  taken  of  the  fitna- 
tion  of  candidates  to  fit  in  parliament,  who  were  afraid 


[a)  By  10  &  II  W.  3.  c.  7.  in  the  Crown-office,  and  tobrc 
the  (heriff  is  entitled  to  charge  an  allowance  thereof  in  litfic* 
to  His  Majefty  the  fees  )ie  payf    count  19  tl^  Es^che^uer* 

to 


Wat  HEN 

V, 
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to  refift  any  demand,  however  unreafonable,  left  they       ign. 

ihould  render  themfelves  unpopular ;  and  thus  a  fort 

of  cuftom  was  fet  up  for  the  impofidons  pra£tifed  upon 

them ;  but  fuch  charges  as  25  guineas  for  leaving  a      Samdts 

retainer  with  a  gendeman  at  the  bar,  and  paying  him        "*^  ^ 

his  fee,  could  not  be  fupported  in  a  court  oi  juftice, 

however  long  eftablilhed* 

The  jury  found  a  verdi&  for  the  plaintiff  for  136QL 

Dauncej  and  Abbott  for  the  plaintiff* 


An  application  was  made  in  the  enfuing  term  by 
Sir  £•  B.  Sandys  for  %  new  trial,  on  the  ground  that, 
from  the  abfence  of  a  material  witnefs,  he  had  been 
ihut  out  from  his  defence ;  and  that  in  point  of  fad  he 
had  not  ordered  the  huftings,  or  prondfed  to  pay  for 
them ;  but  the  dire&iqn  of  the  judge  at  Nifi  Prius  was 
in  no  refped  queftioned. 


FUk  Morris  «.  BuidcU,  i  Canpb.  a  1%.    Heyw.  269* 


HER^- 


M 
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HEREFORD. 


Mtfchip. 

V  the  defend. 
mm  if  charged 
hy  1  count  in 
Ml  iadidneat 
wicfa  baring 
*  coin}Miiedf 
SrimUJ  and  |Nib- 
Kflicd''  a  libel,  if 
fbe  evidence  be, 
that  he  only 
compoCed  and 
fnbfiihcd  it,  he 
nMMF  be  found 
gnilcy  of  the 
mmp^ng  and 
fMy^lmg^  and 
acquitted  of  the 


Coram  Lawaekce,  J« 
The  King  v.  Williams,  £{q« 

n^Hl^  vns  an  indigent  for  a  label,  wliich  wtf 
charged  in  feveral  counts  to  have  been  compofedi 
printed^  and  pubfifhed  by  the  defendant. 

The  counfel  for  the  profecution  gave  in  evidence 
a  M.  S.  copy  of  the  libel,  in  the  defendant's  hand* 
writing,  wUch  he  had  himfelf  delivered  to  a  printtfi 
aiad  a  printed  copy,  which  had  been  printed  and  ibid  bj 
his  orders.  From  fome  typo^phic^I  blunders,  there 
was  a  variance  between  the  printed  copy  and  the  libd 
fet  forth  in*  the  indi&ment }  but  the  M.  S.  correfponded 
with  it  exaftly. 

The  counfel  for  the  defendant  in(ifted,.that  the  of« 
fence,  was  not  proved  as  bid,  and  that  he  was  entitled 
to  an  acquittal. 

Lawrence,  J.— There  is  certainly  no  proof  that 
t^  defendant  printed  the  libel  in  queftion  ;  but  he  nuj 
be  acquitted  of  the  printings  and  found  guilty  of  d)e 
c^mpoftng  and  publijhing.  His  delivering  the  libel  in 
his  own  hand-writing  to  the  printer^  is  abundant  eri* 
dence  of  the  lattej:  offence. 

•        *  >  A  vcnfift 
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A  verdiia  was  accordingly  found  and  recorded  of       **^^* 
^*  Guilty,  except  as  to  printing  the  libel.*^ 


Taunton  and  J.  Stmes  for  the  profecution. 
Daunceyy  Abbctty  and  Peake  for  the  defendant. 


The  KiffO 

WlLtl^AMf. 


^4-^ 


Fidt  Rex  «*  Hunt,  awu  583< 


vw 


Thomas  d.  Jonbs  and  Wife  v.  Rkece  Thoma&     I?'"u^'^ 

March  x^ 


EJECTMENT  by  landlord  againft  tenant  ftdm  yeir 
to  year.  Thedemifewaslaidontfaeiftof  OSober 
laft. 

t 

Abbott y  for  the  kflbr  of  the  plaindff,  gave  Jn  en- 
dence,  r^peipts  for  rent  payable  at  Michaelmas,  and 
prowd,  that  a  notice  to  quit  at  Michaeknas  laft  had 
t)eeQ  fenred  upon  the  defendant  perfonally  at  the  pre* 
ceding  Lady*day,  when  the  defendant  made  no  objec* 
tiott  to  its  regularity. 

Tamtony  for  the  defendant,  inlSfted,  that  it  was  ne- 
cefibry  to  grre  farther  aridenoe  of  the  tenancy  having 
commenced  at  Michat Irnas. 

Lawuncs  h    I  remember  C  J.  £yre  ruling  oti 

the 


Ifanocicet# 
^uh  U  ferve4 
peribntlly  on  thv 
tenant  in  poC 
feflion,  and  1m 
jnakatnoob* 
jedion  to  it, 
thisisfii'inS 
facie  evifit^  ^cc  19 
be  left  to  ,^  he 
jury,  that  V  n ' 
tenancy  com  • 
menced  at  th*^ 
(eafon  of  the 
year  when  th« 
notice  toquk 
ezpiret. 


«4» 


HOMAf  d. 

JoKBt  and 
Wife 
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the  Weftern  circuit  (a),  that  a  notice  to  quit  if  not 
objeded  to  by  the  tenant  in  pofleinon  when  fenred 
upon  him,  is  prima  facta  evidence,  that  the  tenanqf 
commenced  at  the  feafon  of  the  year  when  the  notice 
expires.    I  have  afted  upon  that  cafe,  and  I  am  not 
aware  that  it  has  ever  been  overturned.     Here,  I  vill 
admit  evidence  to  (hew  the  comniencement  of  the 
tenancy  to  have  been  from  Chriftmas,  Midfummer,  or 
Lady-day ;  but  till  th^  contrary  is  (hewn,  I  will  pre- 
fume,  from  the  defendant's  making  no  objedion  to  the 
notice,  that  it  commenced  at  Michaehnas* 


The  leflbr  of  the  plaintiff  had  a  verdid  ;  —  to  fet 
afide  which  Taunton  moved  in  the  enfuing  term, 
on  the  authority  of  Doe  d.  AJh  y.  Cahert^  ante  388, 
where  Lord  Ellenbo rough  is  reprefented  to  have 
held,  that  a  notice  to  quit  is  not  prima  fade  evidence 
of  the  period  of  the  year  when  the  tenancy  comoienced; 
and  to  have  laid,  that  ^*  to  make  the  party's  ovn 
aft  evidence  in  his  favour,  is  contrary  to  firft  prio- 
dples***  "^  ' 

•  • 

Court.— There  the  nodce  to  quit  wai  not  fenred 
perfonally  upon  the  defendant ;  and  the  notice  per fe 
k  certainly  no  evidence  for  the  leflbr  of  the  plaintiff. 
But  here,  the  notice  was  ferved  perfonally  upon  the 
defendant,  and  he  made  no  objeftion  to  it.  If  there 
was  any  doubt,  whether  he  thereby  admitted  its  re- 
gularity,  this  was  a  queftion  of  faft,  which  the  de. 


{a)  Doc  dem.  Puddicombc  v.  Harris.    2  T.  R.  161. 

fendant's 
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fbtidant's  counfel  might  have  had  fubmitted  to  the 
jury.  Whether  the  perfonal  fervice  and  filence  of  the 
tenant  in  poiTeflion  amout  to  an  admiiEon,  mud 
depend  upon  circumflaqces.  If  he  cannot  read,  or 
does  not  read  the  notice  in  the  prefence  of  the  perfon 
who  ferves  it  upon  him^  it  muft  go  for  nothing.  In 
the  prefentcafe,  we  muft  fuppofe  that  the  defendant  read 
the  notice  and  underftood  its  contents,  and  that  the 
perfon  wno  ferved  it  flayed  fo  long  that  the  defendant 
might  have  objected  to  it  in  his  prefence,  but  made  no 
objedion.  Theie  drcumftances,  we  think,  amount  to 
prima  facie  evidence  of  the  commencement  of  the  te- 
nancy, and  beinjg;  uncontradicted,  they  fupport  the 
-verdia.— 

Rule  tojhew  caufe  tefufed* 


x8rx. 

Thomas  d. 
Jones  and 

WiFI, 

Thomas. 


But  in  QakappW  d.  Gteen  ti. 
Copous,  4.  T.  R.  3^f  •  where  $ 
tenant  in  pofleffion,  whet)  ferved 
l^ith  a  notice  to  quit  at  Mid- 
fummtr  faid,  "  I  pay  rent  enough 
already,  and  it  is  hard  to  ufe  me 
thus,"  he  was  permitted  to  (hew 
that  be  held  from  M'uhadmas  \ 


and  BuLtSR,  J.  obferved,  that 
whether  the  tenant  aflents  to  be 
confidered  as  holding  from  ths 
time  mentioned  in  the  notice,  it 
a  queftion  of  h6i  for  the  jury. 
Vide  Doe  v.  Wombwell,  nuU 

559' 
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SALOP, 


Crowk  Side.    Con  Lawrsncz,  L 


Wadnefday, 
March  a;. 

An  indi^mfnt 
againft  a  mafter 
for  not  provki- 
ing  fuffident 
food  and  fufte- 
nance  for  a  fer- 
vant,  whtreby 
the  fervant  be- 
came fick  and 
emaciated,  muft 
■liege  that  the 
fervam  was^ 
Under  years  ^  ami 
tinder  the  domi^ 
miem  and  ecntrcul 
•ftht  mafer. 


Rex  v.  Elizabeth  Ridlet. 

^H£  indi&ment  dated,  that  Elizabeth,  the  wife  of 
Samuel  Ridley,  unlawfully  and  malicioufly  coa- 
trivmg  and  intending  to  hurt  and  injure  one  Elizabeth 
Williams,  bemg  a  fervant  to  her  the  faid  Elizabetli 
Ridley,  heretofore  to  wit,  on  &c.  and  on  divers  other 
days  and  times,  as  well  before  as  after  that  day,  inth 
force  and  arms»  at  &c.  unlawfully,  wilfully  and  mat 
cioufly  did  omit,  negle£i:  and  refiife  to  provide  for  and 
give  and  adminifter  to  the  faid  Elizabeth  Williams, 
fufGcient  meat  and  drink,  neceflary  for  the  fuflenance^ 
fupport  and  nouriihment  of  the  body  of  her  the  faid 
Elizabeth  Williams,  and  expofe  the  faid  EUzabetb 
Williams  to  the  cold  and  inclemency  of  the  weather, 
as  well  within  as  without  the  houfe  wherein  fhe  the 
faid  Elizabeth  Ridley  then  dwelt,  and  keep  the  laid 
Elizabeth  Williams  without  fufEcient  and  proper 
warmth  neceflary  for  the  health  of  her  the  faid  Eliza- 
beth Williams,  to  wit,  at  &c.  the  faid  Elizabeth  Wil- 
liams on  the  feveral  days  and  times,  and  during  all 
the  time  aforefaid,  being  the  fervant  of  the  (aid  Eli- 
zabeth 


^    I 
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f:abeth  Ridley,  and  the  faid  Elizabeth  Ridley  on  the        181 1. 
feveral  days  and  times,  and  during  all  the  time  afore-        ^        ^' 
faid,  living  feperately  and  apart  from  the  faid  Samuel  v. 

Ridley  her  hufband,  to  wit,  at  &c.  contrary  to  the  R>dx-»*^ 
duty  of  her  the  laid  Elizabeth  Ridley  as  the  miftreis 
of  the  faid  Elizabeth  Williams:  By  reafon  of  all 
which  premifes  fhe  the  faid  Elizabeth  Williams  after- 
wards,  to  wit  on,  &c.  became  and  was,  and  for  a  long 
time,  to  wit,  the  fpace  of  fix  months  then  next  follow- 
ing, continued  to  be  very  weak,  fick  and  ill,  and  greatly 
confumed  and  emaciated  in  her  body,  to  wit,  at  &c» 
to  the  great  damage  of  the  faid  Elizabeth  Williams,  in 
contempt,  &c.  to  the  evil  example,  &c.  and  againft  the 
peace,  &c. 

The  cafe  being  opened-*— 


Lawrence  J.  intimated,  that  he  thought  the  indid- 
ment  infufHcient,  in  not  alleging  that  Elizabeth  Williams 
was  a  girl  of  tender  years  and  under  the  dominion  and 
controul  of  the  defendant. 

The  counfel  for  the  profecution  contended,  that 
it  was  enough  to  flate,  that  fhe  was  the  fervant  of 
the  defendant.  From  the  relation  of  mafler  and 
fervant,  a  duty  arifes  on  the  part  of  the  mafter,  to 
provide  neceffary  fuftenance  for  the  fervant ;  and  a 
breach  of  this  duty,  whereby  the  fervant  becomes 
fick,  difeafed  and  emaciated,  mud  be  a  mifdemeanor. 
Indidments  for  murder  have  frequently  been  fuftained 

U  u  2  for 


Rts 

9. 
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i9tU  ftf  ftarrix^  perfoos  to  whom  it  was  the  duty  of  At^ 
prifoners  to  have  adminiftextd  proper  nourifluiieiit. 
If  an  tndidmemt  for  wasrder  will  lie  where  de^  if 
IUdl«t»  the  dire£fc  oonfequence  6f  the  ftarving,  an  indi&Deot 
which  ftates  d^  conlequeiice  te  be»  tliat  the  party 
became  fick,  difeafed  and  eitiaciated>  £5Cs  forth  vbit 
is  in  law  a  i»{/2iSraMiMir»«<-^  any  nte,t.  the  otyedioa 
was  on  the  reconL 

Lawuikck  h^^^  There  was  a  cafe  fimihr  to  diif 
before  Mr»  JufUce  Is  BlanC)  at  £xeter  m  »Sol.  The 
iodidiMnt  charged,  that  the  defendant  did  notpro' 
mie  proper  and  necdCiry  food  and  eiothiDg  for  a 

perfon  who  was  his  fervant,  whereby  the  latter  1»- 
came  tick,  &c.    The  defendant  was  found  guiky^ 
but  Mr.  Juftice  Le  Blak/CT  referved  the  point  for  the 
opinion  of  the  Judges.     Ten  of  the  judges  met  » 
confider  the  cafe,  and  a  majortey  of  thofe  prefa 
were  of  opinion,  that  the  indi£bnent  was  infuffident, 
m  not  alleging  that  the  fervant  was  of  tender  yean   | 
and  under  the  controul  and  dominion  of  the  defendast. 
The  triaf  may  proceed,  as  iffue  is  joined  upon  the  guOi 
or  innocence  of  the  defisndant  of  the  offence  laid  to 
her  charge  ;  but  on  a  motion  in  arreft  of  judgment 
I  fliali  confider  royfelf  bound  by  the  deciiioir  I  bte 
mentioned.    There  is  a  dear  diftindion  between  treat- 
rtient  of  this  fort  to  a  child  and  to  an  adutt.    Tb« 
hitter,  if  not  provided  with  proper  nourrfhment,  nay 
remonftrate,  may  leave  the  fervice,  or  may  complain  t» 
a  magiftrate.     The  withholding  of  proper  food  fnffl 
fuch  a  perfon  may  be  a  breach  of  contra& ;  biii  it  i^ 

vft 
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Hot  ^  crime  of  which  the  law  wiH  take  cogmzance.  »Bii. 
Dpubts  have  been  entertained,  how  far  an  indidinent 
can  be  fupported  from  mere  Hon  feaz'ine^  <»wgads  z 
child  of  tender  years.  I  am  mjrfelf  of  opinion «  that 
there  are  circumftances  where  non-feazance  of  this 
defcriptioQ  snay  be  an  indidable  offence,  if  £lizafaeth 
WiHiams  was  of  tender  years, -and  under  the  dominion 
of  the  defendant,  fo  that  fte  could  not  have  takeu 
fteps  to  relieve  herfelf  from  the  treatment  Ihe  is  fup- 
pofed  to  have  received*  the  defendant  may  be  guihy 
of  a  mifdemeanor.  But  you  have  not  alleged  this  in 
the  indiflmeat,  and  it  is  therefore  bad  upon  the  face 
of  it. 

'  It  was  then  fuggeiled,  that  in  this  cafe,  the  indid- 
tnent  charged,  that  the  defendant  expofed  Elizabeth 
Williams  to  the  inclemency  of  the  weather. 

LawrencBi  J««— That,  to  be  fure,  is  an  ad  in  the 
aiature  of  air  aifault,  for  whkh  the  defendant  may  be 
}iable»  of  whatever  age  the  Xervant  was  j  but  the  evi- 
dence Qpeaed^  does  not  at  all  ^^ply  to  fuch  a  charge. 

The  counfel  for  the  profecudon  allowed,  they  could 
not  prove  this  charge  in  the  indidment  to  any  extent ; 
and  his  Lordflrip  being  of  opinion,  that  the  omfflion  to 
ftate  that  the  girl  was  of  tender  years  and  under  the  do- 
|ninion  of  the  defendant,  was  fatal  as  to  the  withholding 
food  and  warmth,  they  declined  to  proceed  farther^ 
and  confented  (o  aa  acquiiuL-^It  was  laid,  the  girl 
was  I  5  years  oU« 

U  u  3  Clifcrd 
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i8 1 1 .  Clifford  and  4bboft  for  the  profecudon* 


&IX 

V. 
S.IDLIT* 


Daunceyj  Hart  and  Gleed  for  the  defendant. 


FideRegitaL  v.  Gould,  Salk  381.  Rex  v.Stepheo  Self,  x  LadL 
Cro.  CaC  163.— Eaily  C.  P.  c.  ▼•  §  13.  and  the  authoritiet  that 
referred  to« 


WORCESTER. 


Crown  Side.      Con  IjAwrencs,  J. 


Friday,  Rex  t;.  Thomas  Rogers. 

April  5. 

w 

To  fupport  an      'THIS  was  an  indictment  on  42  Geo.  3.  c.  107. 5  i»(*/ 
!♦"»  oT^  W7,  fo^  courfing  deer  in  an  inclofed  ground,  belonging 

$7err^L       to  R'  B,  C.  Efq.  without  the  confent  of  the f aid  R.  B.  C, 

doTed  ground,  ^ 

it  it  necefTaiy. 

on  the  part  of 

the  prol'ecution,  to  call  the  owner  of  the  deer  to  prove,  that  he  did  aot  giro  hit  ceaiciit  to  ite 

prifoaer  to  courfe  them. 


{a)  Which  enads,  «  that  if  or  kill,  wound  or   deflroT,  or 

any  perfon  or  perfone  (hall  wil-  (hoot  at,  or  otherwife  attempt 

fully  courfe  or  hunt,  or  take  to  kill,    wound  or    deftroy,  cr 

in  any  ilipi  noofe,  toil  or  fnare^  ihall  carry  away  any  red  or  U* 
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the  owner  of  fuch  deer,  and  without  being  otherwife       x8ii^ 
duly  authorized.  K^sx 


The  queftion  was,  whether  the  onus  lay  upon 
the  prifoner,  po  prove  that  he  had  the  confent  of 
R.  B.  C;  the  owner  of  the  deer^  to  courfe  them  in 
the  place  in  queftion  ? 

Lawrence,  J.  held,  that  it  was  neceflkry  on  the 
part  of  the  profecution,  to  call  the  owner  of  the 
deer,  for  the  purpofe  of  proving,  that  he  had  not 
given  his  confent  to  the  prifoner  to  coiirfe  them ;  and 
this  witnefs  not  appearing,  the  Jury  were  dire£led  to 
find  a  verdict  of 

JSTot  Quilty. 
Mence  for  the  profecution « 
Campbell  for  the  prifoner. 


*M 


low  deer  kept  or  being  in  the  be  aiding,  abetting  or  affifting 

inclpfed  part  of  any  foreft,  chafe,  therein  or  thereunto,  every  per- 

purlieu,  or  ancient  walk,  or  any  fon  fo  wilfully  offending  at  afore- 

inclofed  park,   paddock^  wood  faid  in  any  of  the  cafec  abovt 

or  other  indofed  ground  wherein  mentioned,  fhall  be  deemed  and 

deer  are,  or  have  been,  or  (hall  be  taken  to   be  guilty  of  fihny^ 

ufually  kept,   'without  the  con*  and  being    lawfully    convicted 

fent  of  the  owner  of  fuch  deer,  thereof,  upon  indidment,  fhaH 

or  without  being  otherwife  duly  be  adjudged  to  be  tranfported 

fiuthori^ed,  or  ihall  knowingly  for  the  term  of  feven  years^'* 


R03IRS 


yu4 
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[Icniiy  %•  tSkM  to  rdcr  to  tfit  ibUowing  (hort  note  of  Mmi^m  v. 
ipore  fail  and  fatisfadory  repoit  of  the  C4ire  (hall  be  publiihed  bj  Mr* 


C?iipnw'^»  «■  I 


£AtT.J 


FtlTOJI 

GoVlfDRY. 
It  IS  no  caufe  of 
demurrer  to  a 
declaration  a. 
(imll  the  ac- 
ceptor of  a  bill 
of  eichange  ac- 
cepted pyaHle 
at  4  p^rticulir 
place,  that  it 
d9t  nof  allege 
that  the  bill  was 
jpre<eoced  there 
Ar  payniait. 


Fenton  V,  GouND&T  ind 
others,  K.^.  £•  T.  iBii. 

The  plaintiff  de(<lartfd  that 
he.  drew  •  a  hill  of  exchange, 
dated  4  th  Fehruary  i'8|0»  for 
337A  12/.  61/.  payahle  to  his 
own  order  at  4  months  after  date^ 
direded  to  the  defendanta  (by 
the  name,  fty]e  and  defcription 
of  Wflliam  Goundry  and  Co* 
54,  LK>wer  ShadweKi  Wapping, 
I^ndon)  I  that  the  defimdantt 
/J^^y/^Z-r^-y/^ccepted  the  bill  acoording  to 
^  the  ufage   and  cuftom  of  mer- 

chants,   payable    tU    €•  SyieSf 
Snatih   and    Co.^s ;     that    the 
plaintiff  made  no  order  for  pay- 
ment of  the  bill ;  whereby  the 
defendants  became  liable  tg  pay 
him  the  bill  at  the  time  the 
fame  (hould  become  due,  accord- 
ing to  the  tenor  and  effe£t  of 
the  faid  bill,  and  of  their  faid 
acceptance     thereof    aa    afore- 
faid ;  which  they  promifed  to  do. 
The    money    counts    followed, 
with  the  common  breach  -^-^  Spe- 
cial demurrer  to  the  fir  ft  count, 
for  that  it  did  not  thereby  ap- 
pear that  the  bill  was  ever  pre- 
fented  for  payment  at  C*  Syiei^ 
Snail b  and  Co,*<r  according  to 
the  ac'ccptance. 

Marryat  having  been  heard 
in  fupport  of  the  demurrer,  and 
Hqlrojd  con(ra,-T- 


LordELLENBOROUGR,  C.J. 

and  Gaoaa  and  BiiVLar,  Jof- 
tices,  (abfeote  Le  Biriivc,  J.) 
declared  themfelvea   dearfy  of 
opiqion,  that  it  wms  unoeceflary 
to    allege   a    prdentment  kk 
payment  at  Sykes^   Saaiii  a»4 
60.'/.     I . ,  They  confidercd  tbe 
place   wherp  the  bill  is  nadi 
payable    as     tio  ^part    of   the 
contraft   any  more    than    tbe 
place  of  the  acceptor'a  refideace, 
which    is    geoerally  mentioDed 
in   the   diredion   of    the  ^i 
that  if  this  were  a  fpecial  acr 
ceptance,  the  drawer  and  pre- 
vious   indorfers   would  be   dif- 
charged ;   juid   that  by  all  tbe 
authorities    upon    the    fubjcd, 
(with  \\it  exception  of  the  late 
cafe  of    Calhgban    ▼.  Jyldl,) 
the   acceptor  of  a  bill  of  fx- 
change  is  held  to  be  UBrrer£% 
liable  upon  it,  whererer  it  may 
be  expreifed  to  be  payable  -n 
adly.    They  thought  that,  even 
if  the   place  where  the  bill  if 
made  payable  by  the  acceptor 
were  not  a  mere  nemorandutt 
but  a    part   of    the    contrtd, 
ftiU   the   defendant    could  not 
demur  on  atcoTint  of  there  bnng 
no  prefentment  there  alleged  ia 
the     declaration ;     becaufe    bt 
would    not    be   difcharged,  al- 
though   the  bill   was    not  pre- 

feote4 
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«Jt 


fented  there  for  payment ;  and 
if  he  was  there  ready  to  pay  it 
on  the  day  it  became  due,  he 
could  only  plead  this  in  bar  of 
damages,  bringing  the  money 
into  Court»  as  in  the  cafe  of 
rent  payable  on  the  land,  or 
money  'to  be  paid  at  a  given 
time  and  place  in  parfuance  of 
an  award. 

However,  as  the  point  was 
of  fo  much  confequence,  the 
Judges  faid,  they  would  take 
^uther  time  to  inquire  into  the 


decifion  in  the  Con\mon  Pleas. 
— ^They  did  not  again  mention 
the  cafe  of  Fcnton  v.  Goundry 
in  the  courfe  of  Eafl^er  Term  \ 
but  Lord  £LL£NBoaouGRC.J» 
and  Bay  LEY  J.  nave  both  held 
at  Niji  Prtut  (ince,  that,  in  aa 
aflion  againil  the  acceptor, 
there  is  no  occafion  to  prove 
that  the  bill  was  prefentt^d  for 
payment  at  the  place  where  i^ 
is  made  payable  by  the  accept* 
ance. 

^un^  li  x8ii. 


181 1. 
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PRINCIPAL  MATTERS 


IN   VOL.11. 


ABANDONMENT. 
See  InsurancIi  i8. 

ACCOMPLICE. 
See  Indictment,  9. 

ACTION. 
See  Assumpsit.      Bills    op    Ex- 

CHANGE  AND  PrOMISSQEY  NoTES. 

Foreign   Judgment.      Herald. 
Malicious  Arrest.  Money  had 

AND  received.     PhYSICIAN. 

1 .  It  is  aftionable  to  difcharge  a  eun 
fo  near  an  ancient  decoy  as  to  fright- 
en the  wild  fowl  from  it,  even  with« 
out  firing  at  the  wild  fowl  in  the 
decoy.     Carrlngton  v.  Jayiott     258 

2,  Goods  coniigned  to  a  merchant  in 
a  foreign  country  are  ftated  in  the 
bill  of  bding  to  be  (hipped  ^y  order 
and  on  account  of  the  confignee.  l*he 
confignor  cannot  maintain  anv  wEtion 
agaipft  the  (hip-owner  in  reipe£k  of 
the  goods^  as  the  property  muft  be 
taken  tp  have  veftcd  in  the  confignee 


from  the  time  they   were  put  on 
board  the  (hip.     Brown  v.  nodgfont 

3*  A  Frenchman  domiciled  at  Llfbon 
condgns  a  cargo,  which  is  his  property, 
to  Nantes t  under  the  name  of  a  native 
Portuguese,   who  a6ls  as  *  neutra^ 
Fixer:*   The   (hip  being   taken  and 
brought  into  an  Engli(h  port,  the 
cargo  is  libelled  in  the  court  of  Ad- 
miralty :  The  Portuguefe,  with  the 
privity  of  the  Frenchman,  claims  it, 
and  it  is  decreed  to  be  delivered  up 
to  him  as  neutral  property.  —  Held^ 
that  an  a£tion  at  law  could  not  after- 
wards be  maintained  by  the  French- 
man agrainft  the  Portuguefe  to  recover 
the  proceeds  of  the  cargo.     De  Met* 
ton  V.  De  Mellon^  420 

4.  It  is  agreed  between  A.  and  B*  that 
A,  for  certain  commiffion  (hall  (hip 
a  cargo  of  wheat,  of  a  fpecific  quality, 
at  a  foreign  port  for  n.  in  England. 
The  wheat  (hipped  by  A*  beinjj 
found  upon  its  arrival  to  be  of  an 
inferior  quality,  B.  brings  an  action 
againft  A.  for  a  breach  of  the  «gr^* 
roent,  and  recovers  damages  —Held, 
that  A,  ^annot  afterwards  maintain  an 
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afftion  againft  B.  for  the  cotnixuffion, 
w  his  claim  for  this  might  have  beeo 
giTcn  in  evidtnce  in  the  former  adion 
to  reduce  (the  damages.  X/jfi  ▼•  ^Z- 
iinfoMf  63. 

5.  jf.  pays  a  fura  of  monrf  into  a  ban- 
Jeer's  for  a  fptciflc  purpofie,  the  ban- 
ker's clerky  by  raiftake,  pays  this  mo- 
sey to  B.  who  has  no  right  to  it* 
Held,  that  jf.  cannot  maintain  an 
a^on  againft  .B»  to  recover  it  back. 
Roger*  V.  Keliyt  12$ 

€,  A  man's  creditors  ^nter  into  an 
agreement  with  him  not  under  feal, 
to  take  20I.  per  cent,  upon  their  re- 
fpe^live  debts,  in  fatisfa6tion  of  the 
whole ;  —  lol.  per  cent,  to  be  paid 
within  a  month,  and  the  remaining 
lol.  per  cent,  to  he  fecured  by  the 
acceptances  of  a  third  perfon  at  5  and 
9  months.  The  compofition  is  paid 
purfuant  to  the  agreement.  —  A  cre- 
ditor who  has  figned  the  agreement 
and  received  the  compo^tion^  cannot 
afterwards  bring  en  action  for  the  re- 
fidue  of  hit  debt.  Steiuman  t.  Mag^ 
mttSf  .  124. 

7.  Where  a  man's  creditors  wrcc  to 
take  a  compofition  on  their  reipe^tive 
-ilebts,  to  be  fecured  partly  by  the 
acceptances  of  a  third  perfon,  and 
partly  by  his  own  not^^fr,  and  to  exe- 
cute a  compofition  deed  containing  a 
claufe  of  rdeafe,  he  cannot  be  fued 
for  the  original  debt  due  to  a  credi- 
tor who  bad  promifed  to  come  in 
tinder  the  agreement,  to  whom  the 
acceptances  and  notes  were  regularly 
tendered,  and  who  refufed  to  execute 
the  compofition  deed  after  it  had 
been  Executed  by  all  the  other  cre- 
ditors.    Bradley  v.  Cregory^        383 

S.  An  z€6on  tannot  be  maintained  by 
a  brick-maker  for  the  price  of  bricks 

'•  which  are  under  the  ftandard  dimen- 
fioot  required  by  tlat.  17  G.  3.  c.  43. 
akbough»  when  fold*  they  were  fe- 
ktked  by  the  purchafer  himfelf,  and 
they  werie  afterwards  ufcd  by  him  in 


building- a  hoafey  vitfaont  aoy  cooi* 
plaint  being  made  as  .to  their  fizt  or 
quality.     Latv  v.  Hadgfcu^         147 

9.  An  ai^on  for  the  expcnces  of  foioff 
out  and  profecuting^  a  commiffioo  v, 
bankrupt  till  the  choice  of  afiigneei^ 
cannot  oe  maintained  againft  t&  pe* 
titloning  creditor  and  another  peifon. 
Fincbett  v.  Ho^w^  tj^ 

to.  If  the  candidates  at  a  county  elec- 
tion jointly  deili-e  the  ihcriff  to  rred 
huftings,  to  provide  poll-clerks  axMi 
to  retain  an  affcflbr,  promi£ag  to 
defray  the  ex  pence  thus  incuned, 
they  are  liable  jointly  to  am  adion  of 
inJetlt^as  ajfurnpfit  at  his  fuit  upon 
their/ joint  undertaking,  notvitb- 
flanding  flat.  18  G.  2    c.  18.  #7. 

But  the  fheriff  is  not  entitled  to  cham 
the  candidates  with  any  part  of  tie 
expcnce  neceflarily  iucurred  by  hb 
in  executing  the  writ,  ^d  making  die 
return  ;  and  for  thofe  things  exprtfilf 
orderefd  by  the  candidates,  t bey  are 
only  bound  to  pay  him  a  fair  rems- 
neration,  although  he  himfelf  mar 
have  paid  more  id  f  ubinitting  to  ei* 
orbit  ant  charges  ufually  made  on  foch 
occaiions.     wathen  ▼.  Sandyt^    64Q 

AGENT. 
See  PaiNCirAL  and  Agbkt.. 

AGREEMENT. 
See  BcLts  or  Exchange  A?it>  PiQ- 

MISSORY  NoT£8,  3,  4.         LEAbl. 

ALIEN  ENEMY. 

If  to  a  plea,  that  A.  for  whofe  beorf, 
the  a^ion  is  brought,  is  an  ahn  m- 
my,  the  replication  ftate  that  if . » 
refident  in  this  country  by  the  liccuct 
of  our  lord  the  King  ;  to  fupnort  n 
iffue  taken  upon  this  faft,  it  is  cot 
eocugh  for  the  plaintiff  to  prove  tbt 
a  licence  w.-s  frantcd  by  our  King  to 
A*  while  an  alirn  ami:  lo  ucdntake 
a  Toyage  to  a  foreign  country  aai 
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from  thtnct  to  England,  which  did 
not  terminate  till  after  the  commence- 
znen^  of  hoftiliiies  between  his  coun- 
try and  ourg,  and  that  after  the  ter- 
mination of  the  voyage  he  went  about 
at  large  liere,  without  being moleftcd 
by  the  £n|rH(h  govcrameut.  BouU 
hn  ^•Dohree^  163 

APPRENTICESHIP. 

1.  A  man  is  not  L.ible  to  penalties^ 
uuder.5  £Hz.  c.  4.  as  for  exercifing  a 
trade  without  having  (erved  an  ap- 
prenticefhip  to  it,  who  merely  exer- 
cifes  the  trade  incidentally  as  a  branch 
of  his  general  bufiuefs.  Therefore, 
a  mader  coachniaker  may  lawfully 
keep  journeymen  blackfmiths  in  his 
employ  to  make  the  iron  work  of 
coaches,  although  he  has  not  ferved 
ftn  appreriticefhip  to  the  trade  of  a 
blackimitb.     Coward  v«   Maberley^ 

127 
j^^So  of  3  maflcr  carpeoter»  and  jour- 
neymen fawyers,  lb, 

2,  An  action  will  not  fie  on  5  Eliz, 
c.  4,  for  fettiog  to  work  a  pcrCon  who 
liad  not  ferved  an  appreoticefhip  in 
the  bufmeft  of  a  coaclnnakert  that 
buiinefs  not  being  kmiwn  in  Eng- 
kind  when  the  ftatute  pafFed.  PriJe 
q,  i.\.  Stubhf  397 

J.  A  mailer  workman  employs  in  a 
trade  within  5  EHz.  c.  4.  a  perfon 
who  had  never  befoi-e  worked  in  it, 
under  a  p»rol  agrecmcRt  to  teach 
him  the  buiinefs  in  confideration  of 
a  premium,  and  to  pay  him  weekly 
wages.  This  is  not  an  apprenticefbip 
within  the  meaning  of  the  ftatute ; 
and  the  mafler  is  thereby  fubjett  to 

'  a  penalty  for  fett'mg  to  fUfork  in  his 
trade  one  who  had  not  ferved  therein 
feten  years  as  an  apprentice.  BeaU 
q»  t,  V.  OeaUf  I 

4*  In  an  action  on  5  Eliz.  for  fetting  to 
work  a  journeyman  who  has  not 
ferved  ao  appa'atice/hip^  tht  (ilaiD* 


tiff  cannot  recover  any  penalty  that 
had  been  incurred  a  yeir  before  the 
commencement  of  the  fuit,  although 
the  defendant  continued  to  employ 
the  fame  journeyman  within  the  year* 
E^HMf  q.  t,  f,  Hunier,  S93 

ARREST- 
See  Malicious  Arrsst. 

ASSUMPSIT,  ACTION  OF. 

An  a£lion  of  affttmpfit  cannot  be  main* 
taiiied  on  a  running  account  between 
a  merchant  and  a  broker-^the  proper 
rennedr  at  law  being,  an  a^ion  of 
account,  Scott  v.  M^Into/h^  23ft 
In  aifumpftty  a  rcleafe  may  be  given 
in  evidence  under  the  general  ifftie. 
Hawlef  V,  Peacock^  J57 

ASSUMPSIT  IMPLIED. 
See  Action,  5. 

X .  A  levy  is  made  on  the  goods  of  a 
tradLT  after  he  has  committed  an  a^ 
of  bankruptcy,  and  the  money  levied 
r»  paid  over  to  the  party :  an  aflion 
of  trover  i»  afterwards  brought  by 
the  aflxgnces  agairvii  him,  the  (herifff 
and  the  bailiff,  in  which  damages  are 
recovered  ;  and  thcfe,  together  with 
the  coils,  are  paid  by  tlie  bailiff.— 
Held  that  there  is  no  implied  ^}ro- 
mife  on  the  part  of  the  plaintiff  in 
the  original  fuit  to  indemnify  the 
fraihff,  or  to  coatribute  to  the  da- 
mages and  coiU  in  the  action  of  tro- 
ver ;  but  that  the  bailiff  might  main* 
tain  money  had  and  .received^  to  re* 
cover  back  the  levy  money  paid 
over.     tVilfon  v.  Mtbier^  4c 2 

a.  There  is  no  implied  proonlfe  on  the 
part  of  an  ofiu^  in  the  Eafl  India 
Company's  fervice  to  |;fQy  the  ^pp- 
tain  of  a  company's  (hip  by  which 
he  retunis  to  England,  more  than 
the  rrgulatiao  fum  for  his  paflage* 

although 
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although  it  may  have  been  ufual  to 
pay  more.    AdderUj  t.  Cookfin,  15 

ATTESTING  WITNESS. 

1 .  In  an  aflion  on  a  pod-obit  bondy  it 
appeared  tbat  the  attefting  witoefs 

'  was  an  attorney »who  formerly  had  an 
office  in  London,  and  refided  at  Syd- 
enham.—Held  that  it  wasnot  enoucrh) 
to  let  in  evidence  of  his  hand-writing 
to  prove  the  execution  of  the  deed, 
that  he  had  difappearcd  from  his 
office  in  London  for  a  twelvemonth 
before  the  trial,  and  had  not  been 
heard  of  during  that  period  by  per- 
fons  who  knew  him,  without  (hewing 
that  fearch  had  been  made  after  him 
atthehoufe  he  occupied  at  Syden- 
■    ham.     Wardell  v.  Fermor^  282 

£ut  evidence  of  his  hand-writing  was 
admitted,  on  proof  that  a  twelve- 
month ago,  a  commiffion  of  bankrupt 
had  been  fued  out  againil  him,  to 
which  he  had  never  appeared,       Ih, 

2.  If  the  attefline  witnefs  to  a  deed 
fwears  that  he  did  not  fee  it  execu- 
ted, it  may  be  proved  by  evidence  of 
the  hand-writing  of  the  party.  Fuvl- 
geraldv,  Elfee^  ^  635 

3.  So  if  the  fubfcribing  witnefs  to  a 
promifTory  ndte  fwears  that  he  did 
not  fee  it  drawn,  it  may  be  proved 
by  evidence  of  the  hand-writing  of  the 
maker.     Lemon  v.  Dean^  ^36  11 

4.  If  the  plaintiff  declares  upon  a  deed, 
and  there  is  no  plea  of  non  tftfadum^ 
dill,  if  at  the  trial  he  would  read  any 
part  of  the  deed  which  is  not  upon 
the  record,  he  muft  prove  it  by  the 

.  atteiling  witnefs  in  the  ufual  way. 
WiUUmis,  Silltf  519 

ATTORNEY. 

1^^^  ACTIOM,  9. 

I .  Where  two  perfons  are  liable  to  an 
attorney  for  bufinefs  done  on  their 
joint  retainer,  it  11  fufficient  for  him 


to  deliver  a  copj  of  hit  bill  ia  ]»n 
fuance  of  2  6.  2.  c.  23*  to  one  of 
them,  from  whom  be  received  hit 
inllrudions,  and  to  whom  the  ma- 
nagement of  the  bulinefii  vras  left 
by  the  other.  Ftncbeii  v.  HoWf  277 
^lUer  of  a  deliverv  to  that  onevdio 
did  not  intermeddle  ;  for  he  cainot 
be  confidered  as  haTing  snthontr  to 
receive  it  for  bothf  nor  is  he  likdf 
to  know  what  foundation  there  is  for 
the  changes  in  the  bill.  Ih. 

2 .  In  an  aaion  on  an  attorney's  bill,  it 
is  fufficient  to  give  in  evidence  a 
judge's  order  to  tax  the  bill,  the  de- 
fendant's undertaking  to  pay  what 
(hould  appear  to  be  due,  and  the 
mailer's  allocatur  thereupon.  Lit 
V.  Jones,  496 

3.  In  an  a£tton  on  an  attorney*!  hui, 
the  plaintiff  cannot  give  parol  eri- 
dence  of  the  contents  of  the  bill  de- 
livered, without  a  notice  to  produce 
it :  but  a  copy  made  at  the  (ame 
time  with  the  oill  delivered,  ia  crood 
evidence,  without  fuch  notice.  Pb&f* 
fon  V.  Cbafei  ,  iio 

4.  A.  having  a  demand  upon  B.,  B. 
before  A.  commencea  any  a^on,  em« 
ploys  C.  his  attorney,  to  make  ceitsm 
proportions  to  A,  upon  the  matters 
m  difference  between  them.  C.  can- 
not  be  examined  as  to  what  B.  faid 
upon  the  occafion,  for  this  is  to  be 
confidered  a  privileged  commumca* 
tion  between  attorney  and  client 
But  what  C,  faid  when  he  made  the 
propofitions  to  A,  is  good  evidence 
again  (l  i9.  witliout  further  proof  of 
C.  being  authorized  by  him  than  the 
fa6t  of  C,  being  his  attorney.  Gainf' 
ford  V.  Grammar^  o 

5.  An  attoniey  is  not  at  liberty  to  dil- 
clofe  in  evidence  what  has  been  con- 
fidentially communicated  to  him  by 
a  client,  although  the  latter  be  00 
party  to  the  caule  befoie  the  Court. 
Re*  V,  H^iiiere,  578 

BAIL 
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BAIL  BONIX 


I .  Although  it  be  irregular  to  bring  an 
adtion  on  a  bail  bond  in  a  different 
court  from  that  in  which  the  original 
adtion  was  commeoced,  yet  the  de- 
fendant cannot  take  advantage  of  this 
under  the  p!ea  of  non  eft  faSum. 
Wright  V.  Walmjley,  396 

3.  In  an  adion  on  a  bail  bond  againft 
one  of  the  fureties,  the  declaration 
averred,  that  by  a  writ  of  latitat  the 
fheriff  was  commanded  to  take  *^  one 
Francis  J.  by  the  name  of  John  3.^ — 
Held,  that  this  averment  was  not 
fiipported  by  evidence  of  a  latitat  in 
the  common  form,  commanding  the 
(heriff  to  take  John  J. ;  although  the 
bail  bond  was  iigned  by  the  prin- 
cipal, "  Francis  J.  arretted  by  the 
name  of  John  J.,"  and  the  plaintiffs 
offered  to  prove  that  this  perfou  was 
their  debtor^  whom  they  meant  to 
hold  to  bail.     Scandover  v.  IVamCf 

370 

BANKERS. 

5/^AcTioN,5.  Bankrupt,io.  Bills 
OF  Exchange,  11.  Promissory 
Notes    and   Cheque.      Indict- 

MEKT,  5. 

I.  If  bankers  pay  a  cancelled  cheque 
drawn  by  a  cuflomer,  under  circum- 
ilances  which  ought  to  have  excited 
their  fufpicion,  and  induced  them  to 
make  enquiries  before  paying  it,  they 
cannot  take  credit  for  the  amount. 
Scholey  v.  Ramjbottom^  485 

2*  Bankers  cannot  charge  intereft  upon 
iWrr^, without  an  exprefscontra6tfur 
that  purpofe.  Dawei  v.  Pinner f  486 

3 .  In  an  a£iion  by  bankers  to  recover 
the  amount  of  a  bill  of  exchangee  ac- 
cepted by  the  defendant  payable  at 
their  houfe,  and  paid  by  them  after 
it  was  indorfed,  tney  are  bound  to 
prove  the  indorfement  by  the  payee 
as  well  as  the  acceptance  by  the  de- 
feodaat.     Farfier  v.  Clementif        17 


4.  A  banker  in  Loadon  who  recehret  a 
cheque  by  the  general  poft,  is  not 
bound  to  prefent  it  for  payment  till 
the    following    day.      Kickford   t« 

^'*^»  .  .357 

5.  Bankers  having  accepted  bills  tor 

the  accommodation  ol  a  trader,  be» 
after  committing  an  ad  of  bank- 
ruptcy, but  berore  a  commiffion  it 
fued  out,  lodges  money  with  them 
to  take  up  the  bills,  which  do  not 
become  due  till  after  a  commiffioa  is  . 
fued  out,  and  are  then  regularly  paid 
by  the  acceptors.^Held  that  they 
wei«  bound  to  refund  this  money  to 
the  affigrnecs,  and  that  they  neither 
had  a  nght  of  (bt  off  under  5  G«  2. 
c.  30. ;  nor  could  protect  themfelvei 
under  19  G.  2.  c.  52.  as  having  re- 
ceived the  money  in  payment  of  bills 
of  exchange  in  the  ordinary  courfe 
of  trade.    Tampliny,  Digginsj    31a 

BANKRUPT. 
See  Bills  of  Exchange. 

1.  A  man  is  not  a  trader  within  the 
meaning  of  the  bankrupt  laws  by 
building  a  public  theatre  to  be  held 
in  (hares,  for  which  he  was  to  be 
paid  according  to  meafure  and  value, 
he  himfelf  being  proprietor  of  feveral 
ihares ;— nor  by  erecting  public  batht 
on  grround  of  which  he  was  joint 
tenant  in  fee.     IVilHams  v.  Stevens^ 

306 

2.  A  trader  commits  an  a6^  of  bank- 
,  ruptcy,  by  aiCening  all  his  flock  in 

trade  to  j1,  who  is  a  party  to  the 
deed  of  affignment.  Although  A^ 
cannot  himfelf  fue  out  a  commiflion 
of  bankaupt  againfl  him,  upon  this 
2L&.  of  bankruptcy,  he  may  a6l  as  an 
afiignee  under  a  commiffion  fued  out 
upon  it  by  a  third  perfon.  Jackfon 
V.  Irvin^  49 

3 .  In  adions  by  affignees  of  bankrupts, 
to  which  the  general  iffue  was  plead- 
ed before  the  paffiug  of  Sir  Samuel 

5  Romilly's 


^ 
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RoniSy't  n6tt  49  Geo.  III.  c.  151 
'  the  proceeiimgs  under  the  commlffion 
are  lufficient  evidence  to  proye  the 
trading  a£t  of  bankruptcyy  and  pc- 
UtioninfiT  creditor's  debt.  IVUioei 
▼•  Smiib,  184 

4.  Although  IB  tn  adioa  by  the  aflig- 
pees  of  a  bankrupt,  the  defendant 
hat  once  .pkaded»  without  giving 
votice  under  49  G.  5.  c.  121.  L  10. 
which  the  ftatute  requimi  to  be 
gtveot  **  at  or  before  the  time  of  hi  A 
pkadiog/'  yet  if  he  haa  leave  to 
withdraw  hil  plea  and  ptead  dir  m&vOf 
fnch  a  notice  given  with  the  fccond 
plea  ia  fu8icient»  $tg 

5»  {n  an  a&ion  by  the  affigneea  of  a 
bankrupt*  if  no  notice  be  given  un- 
der 49  Geo.  5.  c.  131.  that  the  va- 
lidity of  the  commiffion  is  difputed, 
the  petitioning  creditor's  debt  is 
fufiBcieutly  proved  by  the  depofhion 
of  the  petitioning  creditor  himfelf 
before  the  commifiioners.  Biffe  v. 
Randall^  403 

6.  In  an  a€iion  by  the  afiigfices  ot  a 
bankrupt*  upon  proof  that  the  pe- 
tioaing  creditor's  debt  once  exifted, 
the  law  wilt  prefume  that  it  con- 
tinued down  to  the  time  of  the  bank- 
ruptcy«     Jacijon  v.  Irvinf   ■         co 

7.  Goods  in  the  hands  of  a  retail  dealer 
upon  f ale  or  return  t  paCis  un^er  a  com- 
miffion  of  bankrupt  againft  him,  by 
a  I  Jac.  I .  c.  19.  Li'Offay  v«  Hood^  ^3 

y.  If  the  goods  of  a  trader  are  taken 
in  execution  after  an  a6t  of  bank. 
ruptcy»  a>'d  the  money  arifing  frooi 
the  fale  paid  over  by  the  (heriff  two 
tnonihs  before  a  commifiion  is  fued 
out*  the  bankruptcy  will  overreach 
the  execution*  notwithftandir.g  46 
G.  3«^.  I3J«  which  proteds  all 
bona  nde  pajmenU  and  tranfadions 
by  or  with  the  bankrupt  more  than 
two  calendar  months  before  the  date 
of  the  commifiion.  Elogg  v.  Phillips^ 

129 
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the  gooJs  of  •  trader  o  dircAed  fo 
his  iervant  and  another  perfion  u 
fpccial  bailiffis :  They  10  eonfiequence 
take  poflcffipn  of  the  goods  ui  hit 
(hop  ;  but  the  Jiufioeiii  of  the  fbiip, 
though   vrithout  the  trader's  inter- 
ference*  ia  carried  oa  appareadyu 
ufual :  While  thin^  are  to  fituatcd, 
the  tra^  commita  an  9 A  of  •faaak- 
i^ptcy.     Held*  that  the  goods  paii 
under  the  dommiffibfi  toi^icaflfgsces; 
as  the  jpo|lrSon  o(  the  Ji^nrapt  mt 
the  pofleffion  of  the  mafter^  and  tbe 
goods  yrere^  thtia  .1^  tiif  p^/^t 
qrder,  and  di/j^fiof  o£tJ^  baakrapl 
at    the    time    of   the    baukrupiq'. 
Jaci/oft  V.  Irvihi    *  "     .'  * '   '     « 

10.  Bankers  harind  firati^uieirtlT  fM 
out  (lock  belongiiig  to  a  (AMonier, 
which  flood  in  th«9r  nanaai  and  ap* 
plied  tbe  proceeda  to  their  owu^vfe; 
while  they  reoMined  felveat  wiappcd 
Up  certain  bonds  belonging  to  tbea 
in    an  envelope  infcribrd  vvith  tfcr 
cnilomer's  name*  aad  iocloflog  a  bk- 
morandum,'  dating  that  tliey  bad  de- 
pofited  the  bonds  with  \am  aa  aco^ 
lateral  fecurity  for  hu  ftock,  wbkb 
they   prumifed    to    replace:    Tliif 
parcel  they  ih  fa£l  depoficed  asioog 
the    fecurities   belonging'  to    other 
perfons  who  dealt  witH   lliea»,  bol 
gave  nA  information  ^  adj  of  tbrie 
circumflances   to   the    cunoioer  til 
the  eve  of  their  ban^mptcy*  wfies 
they  fent  him  tha  parcel  witfa  tbe 
bonds,  faying  they  itfuft  'ftop  piv- 
ment  next  mOmiDg.     HMwtxift 
cuftomer  could  not  retain  the  boodt 
a^ainil  the  affigneea  of  the  baokfrti 
Wilfon  v.  Balfimr^  579 

11.  If  ^.  a  Shopkeeper*  proeiire  B.  ta 
difcouut  accommodation  bills  diaas 
by  him  and  accepted  by  thiid  ptf> 
fonsy  and  B,  afterwardi  require  A* 
to  give  him  a  cottateral  fecurity  fcr 
the  payment  of  the  bilk  ^  um 
which  A.  fecretly  drpoflta' vdth  » 
a  quantity  of  gooda  lirva  hia  iMpr 
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to  he  (bid  for  S.'s  benefit  if  the  Bills 
ihould  not  be  pa'd  ;  snd  foon  afier, 
jf,  becomes  bankrupt,  and  the  bills 
are  diflionoared :  the  depofitin^  of 
the  goods  in  this  manner  as  a  (ecu- 
rity,  cannot  be  invalidated  as  a  volun- 
tary preference  in  contemplation  of 
bankruptcy.     Crofy  v.  Crouch,  166 

BARON  AND  FEME. 
SeiCortKTVKt.     Crim.  Con. 

BILLS   OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

jT^BAnckRi.   B4Naciiu»T,  II.    Evi- 
DKMCi9  9.   Variance,  2,  3,4,  5,  6. 

1 .  An  aAion  at  law  canpot  be  main- 
Uuned  agaiiift  the  acceptor  of  a  bill  of 
exchange  which  was  loll,  after  being 
indorfed,  although  a  bond  of  indem- 
nity has  been  tendered  to  the  defend- 
ant.    PurfoM  y.  ffuuhin/on,         21 1 

i.  If  a  bill  when  loft  had  only  a  fpecial 
indorfeoQcot  upon  it»  the  indorfee 
may  recover  at  law, without  producing 
the  Bill.     Long  ▼.  Bmrus         214  n 

3.  An  inftrumeot  acknowledging  the 
receipt  of  drafts  for  the  payment  of 
money  and  promifing  to  repay  the 
money,  is  a  fpecial  agreement  and 
not  a  promilTory  note.  IVUkdmfin  v. 
Bennett,  4-1 7 

4.  Upon  an  indrument  in  the  common 
form  of  a  joint  and  fevcral  promiflbry 
note,  figcied  by  three  perlons,  there 
is  an  indor(ement  written  at  the  tinie 
of  figning  it,  ftatinff  that  the  note  it 
taken  as  a  fecurity  ipr  all  balances  to 
the  amount  of  the  fum  within  fpe- 
cificd  which  one  of  the  three  might 
happen  to  iowe  to  the  payee ;  that 
the  note  (hould  be  in  force  fix 
months ;  and  that  no  money  (hould 
be  liable  to  be  culkd  for  fooner  in  any 
€a(e.  lu  an  action  againft  one  of  the 
fureties^  the  payee  camot  declare 
upon  this  infinunent  at  a  promiflbry 
BQtff,  payable  either  on  demand,  or 

VoiTii. 


at  fix  months  after  date.     Between 
thefe   partie?,   the  inftrument  is  an 
agreement,  and  muft  be  (lamped  and 
declared  upon  as  fuch.  Leeds  v.  Lan*    « 
ca/hire,  205 

5.  If  a  bill  of  exchange  be  accepted 
by  the  drawee,  another  perfon  who* 
for  the  purpofe  of  guaranteeing  his 
credit,  Hkewife  accepts  the  bill  in  the 
ufual  form,  is  not  liable  as  acceptor, 
but  muft  be  fued  upon  his  collateral 
undertaking.    Jack/on  v.  Hudfon,  447 

6.  If  a  promiflbry  note  appears  on  the 
face  of  It  to  be  the  fcparate  note  of 
A.  only,  it  cannot  be  declared  on  as 
the  joint  note  of  A.  and  B  though 
given  to  fecure  a  debt  for  which  A. 
and  B.  were  jointly  liable.  Sifftln  ▼• 
IValktr,  308 

7.  The  presentment  of  a  bill  of  ex- 
change for  payment  at  the  houfe  of  a 
merchant  refidin^  in  London,  at 
8  o'clock  in  the  evening  of  the  day 
it  becomes  due,  is  fufiBcient  to  charge 
the  drawer.     Barclay  v.  Bmley,  527 

8.  In  an  aftion  againft  the  maker  ^of  a 
promiflbry  note  expre(red  to  be  pay- 
able at  a  particular  place,  there  is 
r*o  neceflity  for  proving  that  it  was 
prefented  there  for  payment  Nichok 
v.  Bowes,  498 

9.  Held  by  court  of  C.  P.  that  if 
a  bill  of  exchange  be  accepted  pay- 
able ai  a  particular  place,  in  an  adion 
again (l  the  acceptor,  the  plaintiff 
muil  prove  that  it  was  prefented  there 
for  payment  when  it  became  due. 
Callaghan  v.  Aylett,  549 

xo.  But  fubfequently  determined,  in 
K.  B.  that  it  is  no  caule  of  denmr* 
rer  to  a  declaration  againft  the  ac* 
ceptor  of  a  bill  of  exchancre  accepted 
payable  at  a  particular  pCce,  that  it 
does  not  allege  that  the  bSl  was  pre* 
tented  there  for  payment*  Ftnfon 
y,  Goundfy,  6$6 

X I  .If  abillp^chaageis acc^tcd/' pay- 
able tf^4f£^/.^.  B.  e^Co.V^who  ai« 
bankers  in  ^e  city  of  l«ox^n,  a  pre- 
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fentment  of  the  bill  for  payment  to 
their  clerks,  at  the  Clearing  I/ou/t  h 
fu^cxent.     Reynolds  v.  Chettlti    596 

12.  Notice  of  the  diQioiiour  of  a  bill 
of  exchange  mufl  be  given  to  the 
drawer  and  indorfers  by  the  lioldcr 
himfelf,  or  fome  pcrfon  authorized 
by  him.     Stewart  v.  Kenneth         177 

J3.  If  the  drawer  or  indorfer  of  a  bill 
of  exchange  receives  due  notice  of 
its  difliononr  from  any  perfon  who  is 
a  party  to  it,  he  is  dircdly  liable 
upon  it  to  a  fubfequent  indorfer  from 
whom  he  had  no  notice  of  the  dif- 
honour.     Jame/on  v.  Stvintotif     373 

14.  In  an  af^ion  by  th^fourtb^  againil 
the Jirfl  xndorfee  of  a  bill  df  exchange, 
all  the  parties  to  which  refided  in 
Hiondoni  it  appeared  that  the  plain- 
tiff received  nonce  of  the  diihonour 
of  the  bill  from  his  indorfce  on  the 
20th  of  the  month,  and  gave  notice 
to  his  immediate  indorf ?r,  by  a  letter 
put  into  the  two-penny  poll  office 
on  the  evening  of  tlie  21  ft,  but  fo 
late  that  it  v:z9  not  delivered  out  till 
the  momine  of  the  2 2d.  HcU,  th;  t 
by  this  laches  the  plaintiff  liad  dif- 
charged  all  the  prior  indorfers,  al 
though  in  tlie  courfe  c^f  tlie  2 2d,  lU)- 
tice  of  the  di(honour  was  ^iveii  both 
to  ihe/eeond  iiidorfee  and  to  the  de- 

*  .  fendant.     Smith  v.  Mnlleit^  20 S 

15.  It  is  not  enough  thai  the  drawer  or 
indo'rfer  receives  notice  in  as  many 
days  as  there  are  fubfequent  iii- 
dorfees,  unlefs  it  is  (hewn  iliat  ei.ch 

.    indorfee  gave  notice  within  a  day  af- 

•  tcr  receiving  it ;  as  if  uiiy  one  hai 
"     been  beyond  the  day,  tr.eGra\Vf*r  una 

*  prior  indorfers  arc  difchar^-ed.  Mar;h 
V.  Maxwell f .  2  t'o  « 

16.  The  holder  of  a  bill  of  t'r.ciiangic  in 

•  cxcufedfornot  giving  reguiamotice  uf 
its  being  diftionoured  to  an  indt»rlcr, 
of  whole  place  of  i^eiidence  he  is  ig- 
norant, if  he  ufe  reafonable  diligence 

-  to  difcover  where  the  indorfer  may 
be  found.    Batem4n  v.-  isfeph,    461 


17.  The  holder  of  a  bill  of  exchange  if 
excufed  for  not  giving  notice  of  iti 
diihonour  in  the  ufual  time,  bj  tfcc 
diy  on  which  he  (bould  rrgubrlj 
hare  given  the  notice  beinz  a  public 
feftival  during  which  he  is  ftridJy 
forbidden  by  bis  religion  loatteodto 
any  fecular  affairs.  lAndo  v.  Utj- 
worthy  tci 

x8.  If  the  drawer  of  a  bill  of  exciusg: 
wlien  it  is  prefciited  fur  accepcatc., 
has  effeds  in  the  hands  of  t!ir 
drawees,  though  he  is  iadcbctd  lO 
them  to  a  much  larger  amount,  and 
tiiey,  without  his  privity*  haw  ap- 
propriated the.  efTedls  in  their  !ur:d« 
to  the  fati&fa^ion  of  the  debt;  hc;^ 
entitled  to  notice  of  tlic  difhoaoer  c* 
the  bill  for  non-acceptance,  as  b: 
might  expe6^  under  thefe  circoc- 
(lances  that  it  would  be  acceptd 
and  paid.     Biacibati  v.  Doremy    cc; 

19.  In  an  action  on  a  bill  of  excbargr, 
the  plaintiif  cannot  be  compclkct- 
pi*ove  what  coniideratioa  he  g2^ 
for  it,  by  a  mere  notice  that  he  ^^ 
be  required  fo  to  do,  y/^ 

20.  In  an  a£lion  by  the  indorfee  f^i  • 
bill  of  exchange,*  if  it  appear  tha:: 
prior  party  was  ((cfraiided  out  of  :^ 
the  plaintiff  is  bound  to  prove  wk: 
c(u)fideration  he  gave  for  it.  /?/«* 
Jllnrr/uis  of  Headff.ri^  jT* 

21.  An  averment  in  a  declaration  ttr. 
A.  B.  &  Co.  accepted  a  bill  of  c"- 
change  according  to  the  uiage  v^ 
cu/lom  of  merchants,  is  fupported  ly 
evidence  that  the  bill  was  acorpt« 
by  C.  D,  their  authorized  ag?s% 
ihfr.:  *'  For  A.  2?.  Iff  C;  CD" 

lUjs  V.  Hefeltiiu*     (See  Varxakce. 

22.  in  un  action  agaiiiib  the  drawer  c- 
indorfer  of  a  bill  of  exchange  ii* 
hunoui-cd  for  non  pavoient  ait^ 
being  accepted,  although  it  be  oj- 
necefiary  to  (late  the  aceepunce  n 
the  declaradon,  if  it  be  ftatedyitmof^ 
be  proved ; — but  a  promiD  V^  pT 
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after  the  bill  was  dge,  it  a  fufBcient 
adxniffion  of  the  acceptance,  at  well 
as  of  the  hand-writing  of  the  de- 
fendant hixnfelf  and  of  the  other 
parties  to  the  bill.  Jones  ▼.  Morgan f 

23*  Pofleifion  is  prima  facie  evidence  of 
property  in  negotiable  inftruments. 
rhereforey  in  trover  for  a  bank  note, 
it  is  not  a  prima  facie  cafe  for  the 
plaintiff  to  prove,  that  thp  note  be- 
longed to  him,  and  that  the  defendant 

'  afterwards  converted  it  ;  and  the  de- 
fendant wiU  not  be  called  upon  to 
fhew  his  title  to  thi  note,  without 
evidence  from  the  other  (\^^  that  he 
gut  poffeffion  of  it  mala  fide  or 
without  coulidcration.  King  v.  Mil- 
fintj  5 

14.  An  adion  being  brought  again ii 
the  acceptor  of  a  bill  of  exchange,  it 
is  agreed  between  the  parties,  that 
the  defendant  ihall  pay  the  colls,  re- 
new the  bill,  and  give  a  warrant  of 
attorney  to  fecure  the  debt :  The 
defendant  pives  the  warrant  of  attor- 
ney,  and  renews  the  bill ;  but  does 
not  pay  the  cods — ^The  plaintiff 
may  bring  a  frefli  aclion  on  the  firit 
bill,  while  the  fecond  is  outftanding 
in  the  hands  of  an  indorfee.  Norris 
Y.  jlytetf,  329 

25.  The  holder  of  a  bill  of  exchange, 
on  its  becoming  due,  allows  the  ac- 
ceptor to  renew  it,  without  confult- 
ing  the  indorfer  ;  but  the  indorfer  af- 
terwards fays  to  t)ie  acceptor,  it  was 
ibe  hcjl  thing  I  hat  cotild  be  done*  This 
is  not  a  recognition  of  the  terms 
granted  by  the  holder  to  the  acceptor, 
and  the  indorfer  is  difcharged.  H^itb* 
all  V*  Majlermanf  179 

26.  If  the  indorfee  of  a  bill  of  exchange, 
having  notice  that  it  was  accepted 
without  confideratton,  receive  part 
payment  from  the  drawer  and  give 
him  time  to' pay  th6  refidue,  he  there- 

.  by  difchargcs  the  acceptor.    Lax' 

ttmy.Peatf  185 

tj.  If  a  bill  of  exchange  is  prefented  for 


acceptance  and  not  accepted^  the 
drawer  and  indorfera  are  aifcharged 
by  want  of  due  notice  of  its  being 
thus  difhonoured;  although  the 
holder  prefents  it  for  payment  ^hen' 
due,  and  then  gives  them  notice  of 
its  being  difhonoured  both  for  non- 
acceptance  and  non-payment.  Rof" 
cow  V  Hardy f  458. 

28.  If  the  drawer  of  a  foreign  bill  of 
exchange  had  no  effeds  in  the  han/ls 
of  the  drawee,  and  had  no  res^odable 
grounds  to  exped  that  the  bill  would 
be  honoured,  a  proteft  is  unoeceffary 
to  charge  the  drawer.  Legg^  ▼• 
Thorpe^  '  310 

29.  A  notice  of  the  difbonourof  a  bill 
of  exchange  fent  by  the  two-penny 
poft,  is  fufficient  where  the  parties 
live  within  the  limits  of  the  two- 
penny  pod,  whether  near  or  at  a 
diibance  from  one  another ;  but  t)ie 
letter  conveying  the  notice  (hould  )i>e 
proved  to  have  been  put  into  a  re- 
ceiving houfe  at  fuch  an  hour  that, 
according  to  the  courfe  of  the  two- 
penny poll,  it  would  be  delivered  the 
day  on  which  the  party  to  whom  it 
is  addreffed  was  entitled  to  rece've 
notice  of  the  diflionour  of  the  bill. 
Hilton  V.  Fairclougbf  635 

3c  In  an  adion  againft  the  indorfer  of 
a  promiffory^  note  or  bill  of  ex- 
change, it  IS  fu£Bcient  evidence  of 
prefentment  for  payment  and  notice 
of  difhonour,  th;it  the  defendant 
pn)mifed  abfolutely  to  pay  the  note 
or  bill  after  it  was  due.  Taylor  v. 
Jones  f  105 

31 .  But  if  the  drawer  or  indorfer  after 
brine  arrefted,  without  acknowledg- 
ing his  liability,  merely  offers  to  give 
a  bill,  by  way  of  compromife,  for  the 
fum  demanded,  this  does  not  obviate 
the  neceffity  of  proving  notice*. 
Cuming  V.  Frnubf  106  n 

32.  In  an  adion  againft  the  drawer  of 
a  foreign  bill  of  exchange,  a  promifii 
of  payment  by  the  dmndant  after 
the  bill  was  due,  is  fufficient  evidence 
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of  a  proteft  for  noQi^paymeDty  and 
notice  of  the  difbonour  of  the  bill. 
CU/om  ▼   Co^gon^  1 88 

33*  In  an  a6tion  againft  the  indorfer  of 
a  biU  of  exchange,  it  is  not  neoeifarv 
to  prove  any  indoHfements  on  the  bill 
prior  to  the  defendant's.  Critehlow 
T.  Parry^  182 

34*  The  produdion  of  a  bill  of  ex- 
change from  the  caAody  of  the  ac- 
ceptor is  hxAfrhmd  Jack  eTzdence  of 
his  having  paid  it,  without  proof  that 
it  was  once  in  circulation  a£ter  it  had 
been  accepted*  —  Nor  is  payment  to 
be  prefumed  frv.m  a  receipt  indorfed 
on  the  bill,'  unlefs  this  receipt  is 
fhewntobein  the  hand-writing  of  a 
perfon  entitled  to  demand  payment. 
PJUl  V.  Fan  haienherg^  439 

35.  In  an  a6iion  on  a  bill  of  exchange 
accepted  for  the  price  of  goods  pur- 
chafed  for  exportation,  the  defendant 
cannot  give  in  evidence  that  the 
goods  were  of  a  bad  quality,  and  im- 
properiy  packed,  but  is  dnvcn  to  his 
at>ls-aAion,     Tye  v.  Gwynne      346 

BOND. 
See  Bail  Bond.     Coverture,  i. 

!•  An  a£lion  may  be  maintained  upon 
a  bond  exprefled  to  be  a  payable  to 
a  mercantile  firm,  by  the  perfons  who 
a6tually  conftituted  the  fim\  when  the 
bond  was  executed.  Moller  v.  Lam- 
hertf  54li 

t.  A  bond  of  indemnity  priven  to  the 

•  truftees  of  a  public-  unincorporated 
■  infurance  company,  conditioned  for 

the  good  condu^of  a  clerk  while  in 

•  the  fervice  of  the /aid  company  f  rc^. 
1  mains  in  full  force  during  the  period 

the  clerk  continues    to    ferve    the 
company,  although  there  be  changes 

•  among  the  individual  members  of 
whom  the  company  is  compofrd. 
Metcalfe  v.  Bruhf  422 

3.  The  recital  in  the  condition  of  an 
indemnity  bond,  profefling  to  ftate 
the  agreemtnt  between  the  parties, 


does  not  conHne  the  re^ponfibilitf  (^ 
the  fiureties  to  the  lioiita  tfaeirin  %e- 
CJfted.     San/am  v    £eiif  59 

4.  Indorfemcnts  on  m  bond  aokaonr- 
ledgiitg  the  receipt  of:  interrft  or 
payment  of  part  oi  the  principal,  arr 
not  evidence  agaioft  the  obligw  to 
proTe  that  the  bond  was. on  foot, 
without  fhevving  that  they  were  oi  the 
bond  recently  aitet  their  ddtes,  and 
at  a  time  when  their  purport  wai 
contrary  to  the  intereft  of  the  obli- 
gee.     Ao/i  V.  BryatUi  321 

BRICKS. 

BRTDGt. 

A  particnlar  pariih  was  bound  by  pir- 
Icription  to  repair   aift  eld   wpodfo 
foot-brid^je,  ufed  farr-carriaget  only  is 
times  of  flood.     Aoouf  40  "ytears  ago 
,the  truftecs  of   the    tumpike^road 
built  on   the    fame     fite,    a    muck 
wider  bridge  of  brick,  which  hasbfta 
conftaiitJy  ufed  ever  iiuce  by  all  car- 
nages  pafling  thjit  way.— Held  that 
to  an  indi£^ment  againfl  the  county 
for  not  repairing  this  hridgie,-a  pka 
that    the   panfh   had    immcmoriallT 
ix^paired  Snd  Hill  ought  to  repair  the 
Jaid  bridge i  was  not-iuppoited  by  evi- 
dence of  the  above  £atls  ;  and  that 
the   burthen  of   repairing  the   ww 
bridge  muft  be  borne  by  the  county 
at  Lrge«     Rex  v.  InhahiianU  t/Str- 

O^  455 

BROKER. 
See  PaxMCiFAL  Aif»  Agsmt.     Sai^. 

CANDIDATE. 
See  Action,  io. 

CARRIER. 
Sr#  AcTioa,  2. 

X.  A  carrier  places  a  board  ia  hit  ofr 
..  fice,  giving  notice  that  he  wiDnot  be 

anfvcr* 
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anfwerabic  for  jewels ^  however  Jmall 
their  value,  iiolcrfs  entered  as  uicb ; 
but  circulates  Iiand-bi]U»  ilatinjr  ge- 
nerallv,  that  he  will  not  be  anfwer- 
abk  ft)rany  article  above  the  vaheof 
i^l.<,  unlefs  entered  as  fuch. — He  is 
anfwerable  for  the  lofs  oi  jewels  not 
eatcred  as  fuch^  if  under  the  value  of 
5/.     Cohdeu  V.  Bolforii  108 

2.  It  is  not  fufficient  notice  to  limit  the 
common  law  refponfibilitj  of  a  car- 
rier*  for  him  to  pade  upon  the  door 
of  his  o£5ce  where  groods  are  received 
and  delivered*  a  bill  blazoning  the 
advantages  of  his  conveyances,  and 
flating  m  fmall  cliara6icr«  at  the  bot- 
tom of  ity  that  he  will  not  be  anfwer- 
able for  goods  above  the  value  of  c/. 
unlefs  entered  as  fuch  and  paid  for 
accordingly.    Butler  v.  Heane^     415 

3.  As  foon  as  pfoods  are  dehvered  to  a 
carrier  they  are  at  the  rifk  of  the 
purchafer,  although  the  carrier  be 
paid  by  the  vendor.  King  v.  Mere- 
dUhf  639 

CASE. 
5^  PtCADiNG.    Trespass. 

CHllQUE. 
See  BankkkSi  i,  4.      Bills  of  £jl- 

CHAHGE. 

t  If  a  creditor  is  offered  cafh  in  pay- 
ment of  his  debt,  or  a  cheque  upon 
a  banker  from  an  agent  of  his  debtor, 
ai^d  he  prefers  the  latter  ;  this  d'^es 
iiot  difcnarge  the  debtor,  if  the 
cheque  i»  dilnonoured  ;  although  the 
a^ent  fails  with  a  balance  of  his  prin- 
cipal in  his  hands  to  a  larger  amount 
Everet  y   Collins i  515 

2.  A  cheque  given  for  ftock  fold  is  lolt 
by  the  vendor  in  goine  home  from 
the  Stoek  "Exchange :  The  purchafer 
is  immediately  infxirmed  of  this  fa6t, 
but  rcfufcs  to  pay  without  an  indem- 
nity :  Four  tnonaths  after,  the  bank* 
cr$  on  wh^m  the  cheque  was  drawn 


flop  payment,  with  fufficient  money 
to  anfwer  it  of  the  drawer's  in.  their 
hands  -^Held,  that  ynder  thefe  cir- 
cumftances  ad  a6Uon  would  not  lie 
for  the  price  of  the  ftock*  Sevan 
V.  Hill,  381 

COACHMAKER. 

See  ApPRENTICItHlf  J  a. 

COMPOSITION. 
5^^  Action,  6,  7. 

CONCEALMENT. 
Sec  Insurance,  23* 

CONTINUATION. 
See  Usury. 

COPYRIGHT. 

1 .  A  mulicalcompofitioh  publiflied  on  a 
finglc  (heet  of  paper,  it  privikged  as 
a  hook  within  8  Ann.  c.  19.  ^  i. 
dementi  v.  Golduigf  tg 

2.  A  fong  compoftd  to  be  fung  at  the 
Italian  opera,  remains  tbe  property 
of  the  compofer,  Storaee  ▼.  Lonj^- 
man^  37  n 

CORPORATION. 
See  Notice  to  Quit. 

C0VENAN1\ 
See  Ship.  Trees. 

COVERTURE. 

1 .  In  an  a£lion  of  debt  on  bond,  cover- 
ture u  a  good  defence  under  a  general 
plea  of  non  efi  faSum*  Lambert  v. 
jltktns,  27  u 

2.  Under  a  plea  of  coverture,  where  it 
appeared  that  the  defpndant^s  huf- 
band  went  abroad  12  years  ago. 
ffelds  that  (he  v'as  bound  to  prove 
that  he  wai  alive  within  7  years. 
Howell  V.  De  Pinnae  1 1 3 

X  X  3  CRIM, 
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CRtM.  CON. 

/n.kn  afiion  for  crim.  con.  if  tlic  phin- 
tilPs  marriagie  was  folemnized  in  a 
chapiel,  he  muft  give  fome  evidence 
that  banns  were  ufually  puhlifhed 
ttiere  before  the  paffing  of  the  mar- 
ria^  a^  But  it  i$  prima  facif  fuf- 
ficient  for  this  purpoie,  to  produce 
ao  oldreffifterof  marriages  folemnized 
in  the  chapel  before  the  paHing  of 
the  marriage  a£l|  and  a  regular  re- 
gifter  of  bauns  publiihed  there  fince, 
and  to  prove  that  within  the  recoi- 
led^ ion  of  witneflet  who  have  attended 
\he  chapely  marriages  have  been  fo- 
lemnized and  banns  puhlifhed  in  it 
from  time  to-,  time  of  late  years. 
Taunton  v.  IVyborn,  197 

CROSS  ACTION. 

See  Action,  4.      Bills  of  Ex- 
change, 35. 

CUSTOM. 

There  may  be  a  valid  cuiiom  in  a  manor 
within  the  limits  of  an  antient  forell 
belonging  to  the  crown,  for  the  lord, 
with  the  afllnt  of  the  homage,  to 
grant  parcels  of  the  wade  to  be  held 
m  feveralty  by  copy  of  court  roll  and 
inclofcd,  in  exclufion  of  perfons  hav- 
ing rights  of  common.  Boulcott  v. 
Winmill^  261 

DATE. 
See  Time. 

DECEITFUL    REPRESENT- 
ATION. 

If  A  inquires  generally  of  B.  concern- 
ing circumltances  of  C,  A.  cannot 
maintain  an  af^ion  againll  B.  fur  a 
deceitful  rcprefentation  upon  this 
fubje^,  if  C.  pays  A.  for  the  goods 
vhich  it  was  in  contemplation  to 
fell  when  the  reprefentation  was 
R»ade,  although C.  becomes  infolvent» 
ai^d  is  indebted  to  A.  for  other  goods 


fubfeqntntly  fold. — AKter^  if  A.  bad 
enquiredof  B.  whether  C  was  wortlrr 
to  be  tnilted  «8  a  general  cuftoner, 
or  if  there  had  been  any  confptracy 
between  B.and  C.  to  cheat  A  .bf  pay- 
ing  for  the  (irft  parcel  of  gu)ds. 
De  Craves  r.  SmttA,  533 

DEER. 

To  fupport  an  xndi£tmetit  00  4a  G.  3. 
c.  107,  for  courfing  d^r  in  an  ic- 
clofed  ground,  it  i^  neceflary,  on  tlie 
part  of  the  profecution,  to  call  the 
owner  of  the  deer  to  prove,  that  It 
did  not  give  hii  coufent  to  the  pri- 
fouer  to  courfe  them.  Hex  v.  Rcjers, 

654 

DEMURRAGE. 
See  Ship. 

DISTRESS. 
See  TafisPASs,  3. 

DOUBLE  VALUE  AND 
DOUBLE  RENT. 

I.  Debt  for  double  value  on  4  Geo. 2. 
c.  28.  does  not  He  agaioft  a  weekly 
tenant.     Llsyd  v.  R.-^^ec^  453 

a.  If  tenant  from  year  to  year^fehii 
landlord  notice  that  he  will  qai: 
upon  a  conting<riicy,  and  doci  ao: 
quit  when  the  contingency  happcof, 
he  .18  not  liable  to  an  adton  03 
Ti  Geo.  2.  c.  19.  for  double  reiit. 
Far  ranee  v  Eikin^tou^  591 

EJECTMENT. 
See  Notice  to  Quit.  Taits. 
I.  If  a  n:an  eets  into  poiTeffion  oft 
houfe  to  be  let,  without  the  printf 
of  the  landlord,  and  they  afterwardi 
enter  into  a  negociation  for  a  kifc» 
but  dififer  upon  the  terms.;  the  hod* 
lord  may  maintain  ejedment  to  ito- 
ver  pofleifion  of  the  premifet,  without 
giving  any  notice  to  qui^.  Dfe  / 
Kw^jt  v.  Quigley^  J05 

2.  la 
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2*  In  an  indenture  of  Icafe  with  a  claufe 
of  re-entry,  ther*  is  a  general  cove- 
nant on  the  part  of  the  tenant  to  Jccep 
the  preniifcs  in  repair  (  and  it  is 
further  Hipulated  by  an  independent 
covenant,  that  the  tenant  within  three 
months  from  notice  being  fcrved 
upon  him  by  the  landlord,  (hall  repair 
all  defers  fpecified  in  the  notice. 
The  landlord  after  ferving  him  with 
a  notice,  m^y  within  the  three  months 
bring  an  eje£lmcnt  againd  him  for  a 
breach  of  the  general  co▼t^nant  to 
repair.  Roe  d.  Uoatly  v.  P/une,    520 

EVID1?.NCE. 

^^^  Attorney.  Bakkruft.  Bills 
OF  Exchange.  Bond.  Fokeign 
Attachment.  Indictment.    In- 

-   suRANCE.     Libel. 

!•  The  London  Gazette  is  not  evi- 
dence of  the  military  appointments 
therein  notified  ;  but  at  ihe  trial  of 
an  information  againll  an  oiTicer  in 
the  army  for  falfe  mii tiers,  it  is  luf- 
ficienl  to  prove  tfiat  he  a6^ed  in  the 
character  mentioned  in  the  infonna- 
tiorr,  without  proving  his  commif- 
fion  from  the  King.  Rex  v.  Card- 
net,  513 

Z,  On  th^  trial  of  an  iudi^ment  for  a 
fraud  againft  tin  agent  of  govern- 
ment under  the  contmul  of  the  Ti*ea- 
furvy  a  letter  of  inllru^lions  ad- 
drefled  to  the  defendant  by  the 
Lords  of  the  Treasury,  may  be 
read  in  evidence,  without  proving  the 
commiflion  by  which  tliey  were  ap- 
pointed.     Rex  \,  J  ones  %  J31 

5*  An  advertifement  publifhcd  in  fe- 

(  veral  daily  newfpapers,  is  not  evi- 
dence of  notice  to  any  individual  who 
is  not  proved  to  have  taken  in,  or 
to  have  been  in  the  habit  «>f  reading, 
one  of  the  newfpapers  in  which  it 
appeared .  Boy  dell  v .  Drumm  ondt  157 

4,  In  an  a^ion  againli  the  (heriff  for 
nol  arrefting  a  perfoa  pn  mefne  pro- 
cefs,  notice  of    tUt  perfop    bvjnfp 


within  the  defendant^  baiHwick 
given  to  the  undcrfheriS^s  agent  in 
London,  is  no  evidence  of  fuch  evi^ 
dence  to  the  defendant.  Gibbon  v. 
Coggon^  189 

5.  In  an  a6tion  by  A.  againfl  B.  for 
furnfi:  out  a  fccond  writ  ol  fieri  Jaclai 
before  the  (her iff  had  made  any  re-' 
turn  to  the  firfl,  the  (heriff^s  returns 
to  the  firft  and  fecond  writs,  ftating 
that  th;?  execution  was  fo  conduced 
at  A  .'s  requefl  and  with  his  con- 
fent,  are  prima  facie  evidence  for 
B.  again  (I  A.  to  fupport  a  plea  of 
licenc;'.     Gyfford  v,  lVoodgate%    117. 

6.  A  deed  alleged  in  a  plea  to  be  loft 
by  time  and  accident,  may  be  given 
in  evidence,  if  having  been  loft  at 
the  time  of  pleading  it  u  found  be- 
fore trial.     HawUy  -v.  Peacock t^^fm 

7.  A  will  of  lands  bein^  loft,  the  pro- 
bate is  not  admifiible  as  fecondary 
evidence  of  itt  contents,  Doc  ▼•  Qah 
vertf  389 

8.  On  proof  that  a  will  of  lands  had 
been  loft,  parol  evidence  of  ita  con- 
tents may  be  received  from  a  witnefa 
who  heard  it  read  over  -before  the 
teilator's  family  on  the  day  of  }ujI 
funeral.  390  n 

9.  Secondary  evidence  may  bcjgiven  of 
a  written  net  ice  of  the  dirtionour  of 
a  biir  of  exchange,  without  notice  to 
produce  it.   yfcfland  v.  PearcCf    6ot 

10.  The  fcntcnce  of  the  Coart  of 
Admirahy  condemning  certain  goods 
as  captured  from  the  enemy,  it  con- 
clufive  evidence  that  they  were  fo 
captured,  ai8 

11.  If  to  an  indidment  for  not  repairing 
a  highway  againft  a  parish  confiftkig 
of  three  townihips,  viz^  A.  P.  and  C., 
there  is  a  pica  011  the  pax^  of  C, 
that  each  ox  the  thre#  townfhipt  hai 
immemoriaHy  repairtfi  ita  qwn  highf 
ways  feparately  $  the  record^  of  in- 
dictments againft  the  pariih  generally, 
£ar  not  repairing  highways  fttuate  in 

.    A.  and  p,%  with  general  pleat  of  ^ot 

X  X  ^  gliiiiyt 
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fiubj^  tnd  conviAiont  therenpon, 
zrt  frlma  faeu  rvi  Mice  to  difproTc 
the  cuftom  for  each  townfhip  to  re- 
pair  feparately  ;  bat  eridence  will  be 
tdmittfd  that  tbefc  plca^  of  natgrnUty 
were  plraded  by  inhabitants  of  A. 
and  B.  without  the  privity  of  the 
inhabitants  of  C«  A^^  ▼•  Eardtf- 
lanJf  404 

I  a.  Iff  debt  on  bond  conditioned -/or 
the  perfornaance  of  covenants,  if  the 
the  condition  is  not  fet  ont  in  the 
pleadings,  the  plaintiff  irf  executing 
a  writ  of  inquiry  under  8  &  9  W.  3. 
c.  1 1 .  mvLi  prove  that  the  bond  men. 
tioned  in  the  fifg^etiion  and  pro- 
duced to  the  jury,  is  that  on  which 
the  adion  was  brought . '  Hod^hlnfrn 
T.  Marpftny  I»f 

13.  An  aft  of  parliament  for  regu- 
latii.jgr  the  concerns  of  the  poor  in  a 
particutai*  parifh,  Ve^uires  that  cer- 
tain  notice  fhalt'be  giveif  of  a  vcftry 
ibr  the  eledion  of  a  trpafurer^  and 
that  a'trekfurer  /hdl  be  elefied  at  a 
Tcftry  '  held  in  parfuance  of  fuch 
liotlte  -—To  fupport  an  allegaition-  in 
ftn '  fodi Ament  that  **  A.  was  My 
eleAe3  ireafurer'of  the  faid  parifb/' 
an  entry  in  the  veftry  book,  flating 
that  A  was  eleded  treefurer  at  d 
vefin  dulj  btldiMpurfuMHce  ^  notice^ 
is  fufficietit  evidence:   Ren  ^.Martin, 

100 
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14.  Where  an  agrerment  not  under 
feal  is  pniduced  at  the  ti^l  by  one  of 
the*  parties  b  purfu^nce  of  an  under- 
taking to  pfodoce  it)  the  oppoflte 
party,  to  make  it  evidence,  muft 
prove  it  in  the  fame  manner  as  if  h 
bad  come  from  his  own  cuftody. 
IVithefflon  ^.'Edglngtorty '  ^4 

15.  Where  ic  is  material  for  the  de- 
*  'fendant  to  (hew  that  the  a6tion  was 

commenced  earlier  than  it  appears  to 
have  been  by  the  Nifi  Prius  record, 
the  declaration  delivered  by  the 
pLintiff  is  admifiible  evi4encC|  Har^ 
Tti  T.  Ormei  4^  11 


x6.  If  a  copy  of  mny  ^io^mient  wUd 
itfielf  ia  not  evidence  iat  oommoQ  bv, 
be  made  evidence  by  'ad  of  parfa* 
mentt  a  cony  muft' be  prodoced,  sad 
the  original  it  not  'made  adniSUe 
evidence  by  implicatiort*    Bwritk  t. 

X7«  In  an  a£b'on  for  words  of  peijorv, 

'  to  fheW  the  qn^  anim^,  the  plamtif 
may  give  in  evidence  a  bill  of  ia» 
diAment  fubfequefitly  prcfcried  br 
the  defradauit  againft  him.  and  wUcb 
the  grand  junr  returned  i^tnrawBt:. 
X'U'f*  Humpirry,  731 

x8  In  replevio,  the  dedaiatioas  ot  die 
perfbn  under  whom  tfie  defieadsc: 
m'alet  cOgnizaoocy  ane  not  evideotf 
for^thc  plaintiff.     Hsrt  v  ^^tm,  92 

19!  A  licence '  h  prima  facie  evidencr^ 
that  when  a  ihip  left  ber  port  of 
outfit,  (he  failed  upon  the  vojage 
infurecL'    Marjkuli'v.  Packer^     69 

20.  On  proof  tltftt  jB^ooda  which  ctf 
not  be  exported  v^out  a  lioeact, 
were  ei;tered  for  exporCntioii  al  the 
cuflom-Boufe,  it  vHU  1>e  prtfiuard 
thtit  there  was  a  licefice  to  eapdt 
them.    Fan  Omeron  v.  Dxf^ich,     44 
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FACTOR. 

See  Principal  and  Agent.  Sale. 
Sett-off.  *      * 

FOREIGN  ATTACHMENT. 

I  To  prove  that  the  defendant,  under 
procefs  of  fofeigfn  attSachmentt  ka> 
paid  a  fum  of  money  to  a  crrditorot 
the  plaintiff,  the  record'pf  the  caafe 
in  the  Mayor's  Court,  with  an  ent7 
of  fatisfaaion,  is  conclu Ave  evidence. 
Huxham  v.  Smithy       ■  '         la 

a.  The  record  is  only  prima  laeieen- 

<  dence  that  the  debt  for  wliieh  the 
adion  was  brought  in  the  Mayor*! 
Court,  arofe  within  the  iimittof  the 
city*     lb,  .     '  >9 

5.  If  a  merchant  abroad  orders  good^ 

-  of  a  (hep-keeper  redding  wxtbio  tbe 

city  of  Londooi  to  be  put  o^boarf 

afliip 
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a  fhiplyioff  beyond  the  limste  of  the 
rAtyt  «o<i  the  fliop^Lceper  (ends  them 
from  hi»  (hop  to  be  ihipped  in  pur* 
fuance  of  the  order^  the  price  ot  the 
goodtf  may  be  fued  lor  in  the 
Mayor^s  Court  at  a  debt  aii&og 
within  the  city,  li.  2X 

FOREIGN  JUDGMENT. 


cHaiter-partTf  .anlela  the  ftipiilated 
voyage  has  been  adually  perfornpied: 
and  tnere  is  no  implied  promife  to 
pay.  a  comfea/aUoo  fo^  carrying  goods 
a  part  of  tlie  voyage,  unlets  they  are 
vcAuntarily  [  accepted  at  a  place  fliort 
of  the.  port  of  defiination.  OJgood 
V.  Groniagf  .  466 

^a.  If  by  a  bill  of  lading  goods  are 

I       made  deliverable  to  A.  nr  hi*  afficma- 


f .  An  action  may  be  mamtaintdMipoa/     fade  deliverable  to  A.  or  hii  affigns 


a  foa-ign  judgment  obtained  by  "de-^i 
fjjult,  whKli  ftate3  that  the  dcfenA' 
ant  appeared  by  attorney r— without 
proving  that  tiie  attorney  mentioned 
had  atithority  to  appear,  or  that  the 
defendant  was  living  within  the  ju- 
rifdif^ioo  of  the  foreign  Court. 
Mclffuy  Vf  GjUonif  ^oz 

JP  REIGN  SPNTENCE, 

ite  Ihsurakce. 

The  fentence  of  condemnation  of  a 
'  foreign  court  of  Admiralty  cannot  be 
Vetcifed  W*  e^dence,  without  pre- 
vious proof  of  the  (hip  having  bet- n 
captured. '  MarfidRv,  Farkcr%    69 

FRAUDS,  STATUTE  OF. 

Su  PaiNCXFAX'  AND  AqityT,  3. 
X .  A  memorandum  of  the  (ale  of  goods 
•  und^r  the  17th  fe8ion  of  the  ftatutc 
of  frauds,  cavmot  ))e  figned  by  one  of 
the  contra<Stiug  partie?i  as  the  autho- 
fized  agent  of  toe  other :  the  a^eiit 
inuik  }>e  a  third  perfon.     Wright  v. 

g.  A  tenancy  from  year  to  year  created 
by  paroly  is  not  determined  by  a 

,  parol  licence  from  the  landlord  to  the 
tenant  to  quit  in  the  middle  of. a 
Quarter,  and  the  tenant's  quitting 
tne  premifes  accordingly.  Moltett 
v.  Brayae.  97 

FREIGHT. 
If  Frtigbt  cannot  be  recovered  on  a 


he  or  they  paying  freight  for  the 
fame»  and  A.  aiBgns  the  bill  of  la« 

.   ding  to  B,  and  B.  affigns  it  to  C.» 

.  who  accepts  the  goods  under  it,  C. 

is  liable  to  an  adiop  for  the  freight 

at  tbe.fuit  of  the  mafter  of  the  i&p. 

Cofk  v.  Taylor,  587 

3.  A  fhip  let  to  freight  by  the  month 
in  attempting  to  enter  a  blockaded 
port  by  order  of  the  freighters,  ic 
ieizedt  aqd  her  cargo  condemned; 
but  being  afterwards  releafed,  takes 
in  other  goods  and  delivers  them  to 
the  freighters^  according  to  the  char« 
ter-party:  ^elJ^  that  there  was  do 
fufpenfiQuof  the.  freight  during  the 
detention  or^the  (hip.     Moorfom  t. 
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GAZETTE. 

See  EviDElfCE  z. 

GUARtANTIE. 
See  Bills  of  Exchang8>5. 
I.  If  ^.  by  4  writien  guaractie  underw 
take  to  A.  to  an/wer  for  dt  paymenf 
oj goods  to  be  fent * byhwto  fi.^  ^. 
cannot  maintain  inJe\italtti  affumpfit. 
againft  Bn  for  the  pribe  of  goods  Je^t 
to  C  accordingly^  butanuft  declar^ 
fpecially  on  Uc^yguarantie.  Mha 
v.  Scultborpc*  .  i'lj. 
Where  by  a  written  guarant'ef  A. 
becomes  bound  to  B.  for  any  debt  C. 
may  contrad  with  him^  not  exceeding 
lool.  the  guarantie  is  not  extin« 
guifhed  by  one  dealing  between  B. 
and  C.  to  that  amount ;  but  exteida 
to  any  debt  of  xooU  which  C.  id^. 

alter-^ 


3. 


<?♦ 


I  N  D  £  Xw 


▼. 


Afterwardi   o#e  to  B.     MerU 
HTetti,  413 

j;  A  i^anintie  for  the  payment  of  any 
Med3  to  be  fupp]ied  to  a  third,  per- 
ion  to  a  fpecified  amoiknt*  rettiasns 
IB  force  after  goods  to  this  amoant 
have  been  ffippKed  and  regularly 
paid  for,  until  the  furety  gires  notice 
that  he  will  be  no  longer  refpondble. 
Ma/an  ▼•  Prhchard^  436 

HAWKER. 

A  licenfed  hawker  >vho  gives  his  licence 
to  be  ofed  by  his  fervant  employed 
to  fell  goods  on  his  account)  is  not 
liable  on  20  G.  3.  c.  26.  as  for  Utting 
to  hire  or  fending  the  licence.  Hodg^ 
fin  q.  /•  T.  Flower,  28t 

HERALD. 

i.  Windfir  Herald  and  Blue  Mantle 
Povrfilvant  at  Arms  may  niaintain  a 
joint  adion  for  work  and  labour  in 
)ftiakxng  out  a  pedigree*  both  having 
.  hteii  on  duty  wlien  the  order  for  it 
tm  giveU)  although  only  one  of 
them  was  applied  to  by  the  de- 
fendant.   TownfendY.Neale,        190 

2.  In  fuch  an  a^on  the  plaintiffs  are 
bound  to  give  general  evidence  of 
the  pedigree  being  true,  unlefs  this 
has  been  difpenfed  with  by  the  dc- 
fendanty  Ih.  191 

HIGHWAY. 
See  EviDSNCE»  ii. 

HORSE. 

f.  Roaring  is  not  unfoundnefs  in  a 
horfe,  uolefs  it  be  fliewn  to  proceed 
from  fome  difeafe  or  organic  defect, 
B^et  v.  ColHs,  523 

2.  A  fervant  employed  to  fell  a  horfc 
and  receive  the  price,  has  an  implied 

.  authority  to  warrant  the  horfe  to  be 
found;  and  in  an  a£Uon  upon  the 
warranty,  it  is  enoueh  to  prove  that 
h  was  given  by  the  fervanti  without 


falling  htnTy  tfr  fhewiag  thai  he  bd 
any  (pecial  authority  lor  that  par. 
pofe.  Akicander  t.  Gih/ou^  5c; 
3.  In  an  a^on  on  the  warraoty  01  a 
horfe,  the  plaintiflf  ia  not  OititJed  to 
recover  for  the  expence  of  keepifl^ 
the  horfe,  unleOsy  on  difcoi-erxag  tbe 
unfoundnefs*  he  offered  to  mura 
him  to  the  de&ndaut.  Caftoell^. 
Coarcf  U 

INDEBUTATUS  ASSUMPSIT. 
See  Act  ION  9  to* 

GUAKAKTIE. 

INDICTMENT. 
See  £vtDEKC«»   if. 

X .  An  indiAment  will  not  lie  for  words 
f]^kep  of  a  juftice  of  the  peace  in  his 
hisabfence.     Rex  ^.JVjebje^        142 

2.  A  Goofpiracy  to  obtain  money  b^ 
procuring  from  the  Lords  of  tlie 
Treafury  the  appofntnient  of  a  perr 
fon  to  as  office  in  the  cuftpost  »  s 
mifdemeanor  at  cooimou  iair.'  Rfx 
V.  P oilman  f  229 

3 .  It  is  an  indii^ble  offence  for  a  man 
to  undrefs  himfelf  on  the  be^h  and 
to  bathe  in  the  (ea„  near  inhabited 
houfes,  from* which'  he  mav  be  <fi- 
ftioAly  feen  ;  although  thcfe  honfes 
may  have  been  recently  ereded,  aed 
till  then  it  may  have  been  afual  iix 
men  to  bathe  in  great  MUmbers  at  ll»« 
place  in  quefUon.     Jiexy.CnnitA, 

4.  If  an  overfeer  of  the  poor  receinr 
from  the  .putative,  &ther  of  baftwd 
child  bom  within  the  parifli,  a  fum 
of  money  as  a  com  pofition  with  tb 

^parifh  for  the   maintenance  ot  luc 

^   child,  he  is  liable   to  an  indidme::t 

for   fraudulently    omittinjr    to  girr 

credit  for  thift  fum   in    his  accounU 

with  the  pariOi.      Rex    ▼,   Martm, 

268 

5.  If  a  banker  permita  a  Aim  of  nooty 

to 
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6>  be  lodged  tt  hishoufe,  to  be  paid 
over  for  corruptly  procuring  an  ap- 
pointment under  government,  he  may 
be  indi6^d  for  a  confpiracy  along 
vrith  thofe  who  are  to  procure  the 
appointment  and  to  receive  the 
money*     Rex  v.  Poilmant  t^^ 

6.  An  indidment  aeainft  a  mafter  tor 
not  providing  fumcient  food  and 
fuftenance  for  a  fervant,  wberebj  the 
fervant  becam#  fick  and  emaciatedy 
mud  allege  that  the  fervant  tvat  of 
tender  years f  and  under  the  dominion 
and  controul  of  the  mafler,  Retc  v. 
Ridley  f  650 

7.  An  indi£lment  againft  A,  B,  C,  and 
D*  charged)  that  they  confpired  to- 
gether to  obtain,  **  viz.  to  the  ufe  of 
them  the  faid  A  t  B.,  and  C.  and 
certain  other  perfons  to  the  jurort 
unknown,"  a  fum  of  money  for  pro- 
curing an  appointment  under  govern- 
ment. It  appeared  that  D.,  although 
the  money  was  lodged  in  his  hands 
to  be  paid  to  A.  and  B.  when  the 
appointment  was  procured,  did  not 
know  that  C.  was  to  have  any  part  of 
it,  or  was  at  all  implicated  m  the 
tranfadion.  Heldf  that  the  averment 
concerning  the  application  of  the 
money  >li^as  material,  though  coming 
under  a  viz.  and  that  as  to  D.  the 
confpiracy  was  not  proved  as  laid. 
Rex  V.  Poi/mant  231 

8.  There  is  no  objertion  of  any  fort  to 
trying  ft  nian,  upon  one  indictment, 
for  ieveral  di(lin£t  mifdemeanour^'of 
the   fame   nature.       Rex  v.  Jonesm 


o«  A  perfon  ihdi6ted  for  a  mifdemca- 
nour  or  a  felony,  may  be  legally  con- 
viAed  upon  the  uncorroborated  evi- 
dence of  an  accomplice.  Rex  v.  Jones f 

|0.  The  defendant  may  be  found  guiltv 
upon  a  count  in  Hn  iofdfdutbn  which 
charges  him  ^th  having  tompofed^ 
printed,  and  publifhed"  a  libel,  if  he 
|i  proved  to  have  puhli/bed  Without 


having  eompofed  it.     Rex  t.  Baf^^ 

II.  If  the  defendant  is  charged  bV  a 
count  in  an  indidment  with  haffng 
**  eompofed,  printed  And  publifhed'' 
a  libel,  if  the  evidence  be,  th)it  hft 
only  eompofed  and  publifhed  ity  be 
mav  be  found  guilty  of  the  cimMfing 
znd  pu^liflfsngf  and  acquitted  oT^the 
printing.     King  v«  JVOaamii         6^ 

INFORMATION. 
See  Ikdictm^ivt. 

INSOLVENT   DEBTORS  ACT*. 

After  the  ift  day  of  February  1809,  ^ 
promiflbry  note  was  given  for  an  an* 
tecent  debt.  Neldp  that  as  againft 
the  pa^ee,  the  maker  wduld  have 
been  difcharged  under  the  infolfenc 
debtors  afl,  49  Geo.  I^I,  q.  115  ; 
but  that  he  was  not,  at  aginfi  a  uetr 
fon  to  whom  the  note  was  fuoie* 
quently  iudorfed.    Lucas  r,  tHxiaXf 

443 
INSURANCE. 

See  EviDSircE.   Forbign  Sentbn'cb. 

1.  The  captors  of  property  in  a  con- 
jund  expedition  by  the  navy  and 
army,  agsinft  a  fortrefs  on  the  hni, 
fmce  45  G.  5.  c.  72.  have  an  infurable 
intered  before  condemnation.  Stsr^ 
ling  V.  yaughan^  225 

2.  A  policy  of  infurance  on  moAey  lent 
to  the  Captain  payable  ovt  of  tbt 
freight  is  illegal  and  the  premiuift 
cannot  be  recovered  back  mm  the 
underwriters.  Wilfon  v.  R.  £,  Afs. 
Co.  tzS 

3.  Policy  at  andfroin  the  Jfland &f  St. 
MiebaePs,  Tne  fhip  arrived  there 
in  a  very  difabled  ftate,  and  ifter 
lying  at  anchor  above  14  boon  in 
great  danger  from  a  ftorm,  was  blown 
out  to  Tea  tod  wrecked.  •— iT^A/ 
that  the  poHcy  on  the  homev^ard 
voyage  never  attached.  Parm'atem 
v.  Caufinsp  135 

4.  Policy 
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4.  Policy  from  Londou  to  a  foreign 
porty  **  on  goods  as  (Kould  thereafter 
be  declanrdy  each  package  to  {My 
average^  the  fame  as  if  it  were  (epa- 
rately  infured."  A  fmall  quantity  of 
nofoid  iftret  was  afterwards  mention- 
ed in  tne  fpecification  of  intereft,  and 
exported  in  the  veflel  with  the  other 
goods  infuredy  without  a  lictncey 
contrary  to  a  proclamation  authorized 
by  33  G.3.  c.  2.  Hdd^  that  the 
policy  was  entirely  vitiated^  and  that 
the  aSured  could  not  recover  for  that 
part  of  the  goods  the  exportation  of 
which  was  legal.  Parkin  v.  Dick^  ill 

5.  A  voyage  to  a  Pruflian  port  is  not 
illegal  as  being  a  trading  with  an 
enemvy  although  onr  commerce  is 
entirely  excluded  from  the  ports  of 
Pruffia,  and  there  be  no  diplomatic 
xntercourfe  between  the  two  coun- 
tries.    Mulkr  V.  Thomson .         610 

6«  A  policy  of  infurance  is  not  vitiated 
by  giving  leave  to  the  fliip  to  proceed 
to  any  port  in  a  particular  fea  in 
which  there  are  both  hoftile  and  neu* 
tral  ports*  unlefs  it  can  be  (hewn 
that  It  was  intended  the  (hip  fliould 
in  fa&  proceed  to  one  of  the  former. 

lb. 

7*  An  Infurance  is  declared  to  be  <'  on 
<*  the  cargoy  being  103  1  hhds,  nvine** 
This  does  not  amount  to  a  warranty 
that  the  wine  conllitutes  the  whole 
cargo,  and  that  no  other  goods  (hall 
be  taken  on  board.  lb. 

|l.  Policy  at  and  from  Riga  to  the 
United  Kingdom, on  (hip  and  freight, 
declar^  to  be  in  continuation  of  two 
other  policies,  which  were  on  (hip 
and  freight  on  a  voyage  from  the 
United  Ringdom  to  the  (hip's  port 
of  difcharge  in  the  Baltic,  during 
her  (lay  there,  and  from  thence  back 
to  her  port  of  difchargre  in  the  United 
Kingdom.  The  (hip  was  feized  and 
con&mned  at  Riga  before  (he  had 
difcharged  her  outward  cargo.  Held 
that  the  firft  policy  could  not  be  ap« 


plied  to  the  outward  fintight.   Bel 
V.  Beli^  475 

9.  It  is  ftipulatcd  by  a  policy  of  o- 
furance  frona  Riga-  to  the  Uoiu^ 
Kingdom,  ^  that  if  tlie  ihip  (bodJ 
not  load  a  cargo  at  Riga  by  anj  act 
of  the  Rufliaa  gpTerpment,  uie  af- 
fured  were  to  receive' a  tout  hlC* 
The  (hip  is  fcizcd  and  coDdeuMti 
by  the  Kuffiaa  goVernmeut  bcfo.-c 
her  outward  car^«  I9  difcharged.  - 
This  is  a  toul  lois  within  the  tub> 
ing  of  the  policy.  R. 

lOit  A  polic)-  at  and  from  a  fbic^ 
]>ort,  attaches  when  the  (hip  hai  ^• 
rived  there  vi  good  jihyfical  tafrty. 
although*  from  jpoljcipal  caufe«».ix 
may  be  in  great  daoger  of  coadea- 
nation,  .  "       R. 

XI.  Policy  <*  at  and'frQpi  Stefnefi  it 
ballaft  to  CbarenUw  and  back  to  1 
port  in  the  Briti(h  Channel  and  Lcs. 
don  ;  from  the  .datie.  th'ereofj  riO  tk 
/hip  (hottld  be  arrived  at  Cbintk 
and  back  at  a  porf  in  the  CtMOKi 
and  JLiOndon  ^  on  Jreifbi  valued  < 
the  fum  infaredt'  to.  oe  deemed  i> 
tereft  in  the  outward  voyage,  ajib:>' 
in  baUaft."  The  flitp  was  fnri^hirc 
for  the  voyage  in'  queftioo  b;  1 
charter-party,  whereby  (he  was  lo 
proceed  to  Cbarenie  in  ballafl,'  ari 
there  the  freighter  was  to  provide  her 
with  a  full  cargo  pf  brandy.  Ocibt 
arrival  of  the  (hip  at  Ctarente  (he  vr^s 
put  under  an  embargo,  and  af:.T 
being  fo  keptfqr  6x  months,  (he  vis 
feized  and  cond^miied  by  the  Freoi.'H 
government. —  JfeU^  that  the  frr!$:.: 
was  proteOed  by  tlie  policy  wi.ik 
the  (lup  hy  at  Charcnte  before  ac? 
goods  were  put  on  board,  and  that 
the  underwnters  were  liable  for  a 
lofs  fo  happening.  Machmaie  f. 
Shedden^  431 

12.  If  a  (hip  infured,  oo  arriving  a9 
her  port  of  deiUnation,  is  pie«cated 
from  entering  it^  from  its  being  ia 
tl|C  hjuids  pf  ttic  ci)cmy«  or  hoa 

bci:-5 
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being  'ofSered  avwiy  by  the  English 

'  commander  there,  the  policy  does  no# 

remain  in  force  till  (he  reaches  a  port 

offafcty.     Pariin  ^.TuftHOf        '59 

13.  Goods  infurcd  to  yf  f  that  port 
being  in  the  hands  of  the  enemyy 
ore  carried  to  B,  and  afterwards 
to  C.  Their  condition  being  here 
infpedted  for  the  firft  time  from 
the  origina^  failing  of  the  (hip,  they 
are  found  to  be  almoft  entirely  de- 
(Iroyed  by  fea-damage,  which  might 
have  happened  partly  in  the  voyage 
to  ^.  or  entirely  in  palHng  from.  yf. 
to  C,  The  underwriters  are  not 
liable  for  any  part  of  this  lofs,  there 
being  no  diftm<l%  evidence  that  the 
goods  Were  injured  while  they  were 
prote^ked  by  the  policy.  59 

I4«  In*  an  a^ion  on  a  policy  from  an 
Englifh  to  a  foreign  port,  to  found 
a  prcfumptioa  that  the  (hip  was  loft 
on  the  voyage,  it  is  enough  to  prove 
'that  (he  was  not  heard  of  in  this 
country  after  (he  failed,  without  call- 
ing ivitnefles  from  her  port  of  defti- 
nation,  to  (hew  that  (he  never  arrived ' 
there.     T'unmloe  v.  O/win*  85 

15.  In  an  aC^ion  on  a  policy  of  in- 
furance,  where  a  lofs  by  the  perils  of 
the  fea  is  to  be  inferred  from  the 
(hip  not  being  heard  of  after  her  fail- 
ing, tlie  pbuitifF  muft  prove  that 
when  (he  left  the  port  of  outfit  (he 
was  bound  upon  the  voyage  infured. 
For  this  purpoie  the  convoy  hond^ 
mentioning  the  port  of  deftination  in 
the  common  form,  w  prima  faciitsi- 
dence.     Cohen  v.  H'tnekUy,  51 

f6.  The  Rojai  J^mcban^e  AJfurance 
Company  is  Lahle  for  a  total  loft  upon 
a  cargo  of  com,  where  the  (hip  from 
the  perils  infused  s^inft,  becomes 
incapableof  porfuingthe  voyage,  and 
another  ve(rei  caooot  be  procured  to 
forward  the  eons  to  iu  port  of  defti- 
aation.     Wllfom  v.  R.  E,  jtfi.  Co. 

623 

17.  Whew  a  (bip  ii  obliged  to  put 


back,  and  the  damage  (he  has  fuf- 
taincd  is  of  fuch  a  nature  that  (he 
cannot  purfue  her  voyage,  and  other 
(hips  cannot  be  procured  to  take  the 
cai^o,  this  is  a  total  lofs  of  (hip,  cargo 
ana  freight,  however  inconfidetl£le 
the  damage  fuftaincd  may  be,  be- 
caufe  the  voyage^in  contemphtlon  is 
loft.     Manning  v.  Newniamf  634  n 

18.  The  owner  of  a  cargo  of  ftix-Ieed 
infured  *'  at  and  from  America  to 
Limerick,"  himfelf  refiding  at  that 
place,  on  the  nth  February  18089 
received  information  that  t&e  (hip 
with  the  fiax-feed  on  board  had  been 
detained  at  Philadelphia  by  the  Ame- 
rican embargo;  but  did  not  give 
notice  of  abandonment  till  the  nth 
of  June  followhig.  The  flax -feed 
was  intended  for  ft>wing,  and  might 
have  been  employed  for  that  purpofe, 
had  it  arrived  beture  the  lothofMay, 
but  afterwards  would  have  -  been 
fcarcely  of  any  value.  HMf  that 
however  tYtc  plaintiff  might  have 
waited  till  the  loth  of  Nlay  before 
abandoning,  the  abandonment  on  the 
nth  of  June  was  out  of  time. 
/Ceily  v.  IVahon^  15  j 

19.  Goods  prote^cd  by  a  valued  po- 
lice, being  captured,  are  condemned 
as  lawful  prize,  the  captors  paying  the 

Wight,     The  a(rured  may  neverthe* 
efs  recover  as  for  a  total  lofs.     Mar* 
•  ^  JhaU  V.  Parker,  6g 

20.  If  a  (hip  infured  is  merely  rtpre" 
ftnted  as   neutral,    a  fcntence  of  a 

foreign  court  of  admiralty,  condemn- 
ing  her  for  a  violation  of  the  laws  of 
neutrality,  is  not  evidence  to  {aUify 
the  reprefentation.  Von  Tungdm  v. 
Du  Boisf  151 

3  z .  A  reprefentation  made  to  any  un- 
derwriter except  the  (irft  on  the  po- 
licy, is  not  to  be  confidercd  at  made 
to  fubfequent  underwi  iters.  EtU  v. 
CarfiairSf  543 

S3.  The  maftef  of  a  merchantmaa 
while  taking  ia  big  loading  at  a  fo- 
reign 
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-  rdgn  port»  it  ordei^  by  the  captain 
'  of  a  King's  (hip  to  go  out  to  lea  to 
examine  a  ftran^  fail  difcovered  in 
the  oifingy  beanng  enemies'  colours  : 
Without  remonil rating,  and  without 
any  foitre  or  threats  being  employed 
to  influence  his  dctermmatiout  he 
obeys ;  and  finding  the  flrange  fail 
to  be  a  neutral,  he  returns  to  port. 
Held%  that  this  was  an  unexcufcd 
deviations  which  vacated  a  policy  on 
goods  on  board  the  merchantman. 
Fbeip*  y.  jiuldjo^  350 

13.  The  afiurcd  on  a  policy  at  and 
from  Riga*  arc  in  poficfiion  of  a 
letter  from  their  correlpondent  there, 
ftating  that  an  order  tor  fending  the 
papers  of  all  fliips  {irriving  at  tliat 
port  to  Peterfburg  had  produced  a 
gneat  lenfation,  intimating  that  the 
papers  of  the  (hip  iitfurcd  had  been 
lent  to  Peterfburgh  accordingly,  and 
cxpreifin^  coufiderable  apprehenfiona 
ibr  her  fafcty.  This  letter  is  not 
communicated  to  the  underwriters ; 
but  the  broker  informs  them  of  the 
fa£k  of  the  (hip's  papers  being  lent 
to  Peter(biirgh.  ' /iV/^/,  that  the  po- 
licy was  not  vitiatt'd  on  the  ground 
of  concealment  by  the  non  communi- 
cation of  the   letter.     Bell  v.  BelU 

479 
24.  When  a  (hip  infurcd  is  cuptured  in 

a  voyage   to   an    enemy's   country, 

and  the  Britifti  licence  iegaliziii-j  tho 

▼oyage  is  loft,  to  (hew  that  (he  had 

fuch  a  licence,  it  is  necclTary  to  provj 

the  lofs  of  the  paper  purportiii^:^  to 

be  a  licence  put  on  board  the   (hip, 

and  to  produce  examiiied  copies  of 

the  order  in  .council  for  granting  the 

licence,  and  of  the  copy  of  the  Ji- 

prefcrved  in  the  fecretary  of  date's 

ofhce.     Eyre  v.  Pal/grave,  605 

.35*  Jf  in  a  policy  of  infnrance  "  at  a:id 

from  Surinam,  and  all  or  any  of  the 

Well  India  Iflaiids  to  Loudon,''  the 

(hip  is  warranted  to  fail  on. or  before 

the  \ll  of  Augujl,  it  is  a  i'u£cieat  com- 


pliance with  tlie  warrancy  if  ftr62 
« ■  on  or  before  that  day  fnni  her  fisal 
port  of  loading  on  the  bonenrd 
voyage,  although  (he  aftrrwinb 
touch  at  one  of  the  Wei  ladii 
iflands  to  join  conroy.  Wrjgkr, 
Shiffner.  .  'f? 

26.  A  wanauty  in-  •  policy  of  ia- 
filrance  agaioft  empiute  import^ 
not  prote^  the  underwriteit  fraa  a 
loft  happeniog  hy  capture  in  a  place 
which  is  not  within  the  Inniti  of  any 
port,  although  it  may  be  withis  the 
headlands  at  the  nx>uth  of  a  mcr. 
Therefore  where  a  ffliip  inforedinx!! 
Rotterdam  to  l^^ndon^  and  ^'ks- 
**  ranted  free  from  capture  ia  port/' 
was  captured  labile  lying  at  asclur 
near  Gboree  in  the  River  Jlfan,  t.'^ 
underwriterB  were  held  liable.  Bv' 
ing\,  Fauxt  541 

27.  If  by  a  pobcy  of  xafiuanoe  the  iiip 
is  warranted  ^  free  of  capture  a£d 
feizure  in  her  port  or  ports  of  di 
charge,"  and  (he  is  taken  in  aa  tipe^i 
river  not  within  the  limits  of  any  re- 
gular port,  wautng  for  an  opportj- 
nity  there  to  difcharge  her  cargo  "". 
a  clande(Une  manner^  tlie  place  wbcA- 
(he  is  taken  is  to  be  coniideied  her 
port  of  difchai^ge  within  the  nwaoir^' 
of  the  policy,  and  the  uodervntfrs 
are  not  liable  for  the  lo£l.  Jarm^n 
V.  Coate^  6ij 

28.  Senible^  tliat  if  a  declaiation  oa  1 
policy  of  infurance  lay  the  loTs  rjr 
the  perils  ofthefeas^  the  plaintiff  mif 
recover,  upon  proof  that  the  (hip  v:$ 

,  wrecked,  althou|rh  this  may  luve 
been  occaljoped  by  the  barratry  ot 
the  matter  or  mariners.  Ji^nes  ▼ 
Pari/bt  149 

29.  A  count  on  a  policy  of  infurarce 
laying  the  lofs  by  capiurr^  is  falbioed 
by  evidence,  that  the  Ihip  wii  c^- 
tured  by  a  privateer,  although  tlui 
happeiied  from  a  coUufioo  hctveca 
the  mader  of  the  (hip  and  the  coai- 
.maoder  of  the  priyateer^   and  the 

plaiDtiff 
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•  ipblntiff  mighx  bttre  recovered  under 
-    a  count  laymg  the  Io£i  by  the  ^r- 

•  rairy  of  the  maftrr.  jfircangelo  v. 
Thompfon^  620 

Jo.  To  prove  a  warrantr,  that  a  (hip 
infured  was  of  a  particufar  natioot  it  is 
frlmi  facie  evidlvncey  that  (he  carried 
the  flag  of  that  natkm  at  times  wheu 
Oie  was  free  from  all  danger  of  cap- 
ture, and  that  the  captain  addrcfled 
himCelf  to  the  conful  of  that  nation 
in  a  foreign  port.  lb, 

-3  J «  The  prpdudion  of  a  letter  dated 
abroad,  and  addrefied  to  J.  6;  in 
Engkindy  with  the  £ngli(h  ihip  let- 
ter poft»mark  upon  ity  which  dtreded 
.  a  policy  to  be  effe^ed,  is  fufiicient 
•to  prove  that  J.  S*  was  **  the  pcrfon 
refiding  in  Great  Britain,  who  re- 
ceived the  ordor  for  and  effeded  fuch 
policy.*'  .  lbs 

INSURANCE  BROKER. 

S§4  Lien,  i,  2.     Principal  and 
Ac£N T.     Set  Off. 

INTEREST. 
^rrBAKKBasyj. 

1.  Id  an  a«Slion  for  money  had  and 
received  to  recover  a  fum  paid  by  a 
third-  perfon  into  the  defendant's 
hands  for  the  plaintiiPH  ufcy  the 
plaintiff  is  'not  entitled  to  inhered. 
De  Bemales  v.  Fuller,       ^tS'  ifl^ 

"The  rule  upon  this  fubjc£^  in  De 
Haviiland  v.  Bo^erhank^  }  Camfb. 
CO.  confirmed  by  the  Court  of  K.  B. 

lb, 

2.  In  the  Exchequer  Chamber  in tercft 
will  be  aHowed  in  an  a^ion  for  not 
giving  a  bill  of  cxchanflre  in  payment 
of  ffoodt  foldy  from  uie  time  when 
the  biU|  if  given,  would  have  become 
due.     Bechir  y,Jptui9  41811 

|.  When  goods  are  fold  to  be  paid  for 

■4>y  a' bill  of  Exchange,  and  the  pur- 

tptlkt  negleto  to  ^ive  the  bill,  the 

^revidor  if  entitled  to  tntereft  frMi  the 

^;une,the  biU»  if  givea,  *woM  have 


become  due.      Porter  v.  PalfgravH^ 

4.-»Whether  the  defendant  has  or  has 
not  accepted  the  goods.  Bcyee  v. 
IVarburton^  480 

5.  But  where  there  was  no  agreement  to 
give  a  bill,  intereft  ought  not  to  be 
allowed  in  an  a^ion  n>r  roods  fold 
and  deliveredy  to  be  paid  for  at  a 
certain  day.    Gordon  v.  SwoMf  42918 

LANDLORD  AND  TENANT. 

Ser  Ejectment.  Frauds^  Statute 
OF.  Notice  to  Quit.  Tries. 
Use  and  Occupatioh. 

LEASE. 

If  an  inftrument  profcffing  to  be  an 
agreement  for  a  lcafc>  when  taken 
altogether,  appears  intended  to 
transfer  pofFeinon  and  a  prefent  in- 
tereil  in  the  premifes  to  the  te«uit» 
it  will  be  treated  as  a  leafe,  although 
it  contain  a  flipulation  for  fubie- 
quently  executing  a  leafe  under  feal. 
Poole  V.  Benthy^  %%$ 

LIBEL. 
See  Indictment,  1O9  it. 

1.  It  18  libellous  to  publifh  the  pre- 
liminary examinations  taken  exp^Ho 
before  a  magiflrate  previous  to  com* 
mitting  a  man  for  trial  or  holding 
him  to  bail  for  an  ofience  with  which 
he  charg^*d  ;  the  tendency  of  fuch  m 
publication  being  to  prejudice  the 
minds  of  iurytnen  againft  the  accufed, 
and  to  deprive  him  of  a  fair  trial. 
Rex  V.  Pifber,  ^St 

2.  Itu  not  libellous  for  a  writer  who 
allows  the  Soverei^  to  be  folicitoua 

-  for  the  welfare  ot  his  fubie^lSy  and 
who  has  no  intention  of  calumniating 
him  or  of  bringing  his  perfonal  go- 
vemnwnt  into  public  omumy  to!ex- 
prefs  regret  that  he  has  taken  an  er- 
roneous view  of  any  aueftion  of  fo- 
reign or  domeftic  pmicy.  Re^  v. 
Lmwikertp  398 

3   Ou 
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J.  On  the  trial  of  an  information  for  a 
libel  in  a  ncvirfpaper,  the  dcfi#ndant  has 
m  right  to  have  read  in  evidence  an^ 
cxtra£t  from  the  fame  paper  con- 
Deded  with  tlic  fubjed  of  the  pafiage 
charged  as  libellous,  although  di(^ 
jointed  from  it  by  extraneous  matter 
and  printed  in  a  different  chara£ler. 
Rex  ▼.  Lambert^  398 

4.  It  is  not  a  bar  to  an  a^ipn  for  a 
libely  that  the  plaintiff  has  been  in 
the  habit  of  libelling  the  defendant. 
Finnerty  ▼.  Tipper^  76 

5.  In  an  a^on  for  a  libel,  the  plaintiff 
cannot  sive  in  evidence  other  libels 
publiihed  concerning  him  by  the  de* 
fendanty  unlefs  they  directly  refer  to 
the  libel  fet  out  in  the  declaration. 
Finturty  v.  llMer^  72 

6.  In  an  adion  for  a  libel,  the  defend- 
ant, under  the  ge.ieral  iffue,  may 
prove,  in  mitigation  of  damages,  that 
before  and  at  the  time  of  the  publi- 
cation of  the  Hbel,  the  plaintiff  was 
generally  fufpeded  to  be  guilty  of 
toe  crime  thereby  imputed  to  him, 
and  that  on  account  of  this  fufpicion, 
hiH  rebtions  and  acquaintance  had 
ceafed  to  affociate  with  him.  Earl 
of  Leicefier  v.  IV alter ^  25  x 

7-  Q  Whether  action  will  lie  for  oe- 
ftroying  a  libellous  pidure?  Du 
Bojt^  V.  Btrufordf  5 1 1 

LICENCE. 
&rALtBN  Enemy.  Evidence,  xo,2o. 
Imsuranci,24. 

LIEN. 

t.  jt.f  a  merchant,  at  different  time, 
employs  C7.,  an  infurance  broker,  to 
t&Si  poUcies  of  infurance  for  him'i- 
C.»  mnthout  A.*h  concurrence,  em- 
ploys 9.,  another  infurance  broker, 
to  effect  thefe  policies,  informing 
liim  that  they  were  for  a  corrci- 
pondent  in  the  country  :  B  gets  the 
policies  effected  in  ./f.'s  name,  and 
deUvers  them  all,  except  one»  to  C : 

12 


C«  becomei  1>mokrapft,  without  fatv. 
ing  paid   B»  mny   port  of  the  pre- 
miumSf .  and  jt.  being  indebted  to  bii 
eftate  beyond  the   amouat.  —  ^«£i^ 
that  Bi  iiad  not  a  lien  on  the  polfcjr 
be  detained   for  the  general  bilifiCf 
due  to  him  from   C,^  and  that  A 
eould  maintain  trover  for  this  poliqr 
againft  J9«,  after  tendering  him  Uie 
premiums  and  commiflion  due  to  re> 
iped  of  it  alone«     Smo^k  ▼•  /}m^ 

ySii,  218 

2.  If  an  agent,  employed  to  efled  a 
infuHsnce  on  grooda,'  fepreChits  hiaU 
fclf  as  the  owner  of  the  goodi  to 
another  perfon  whom  he  employs  to 
effed  the  policy,  the  latter  has  odt 
a  general  lien  on  the  policy  for  the 
busince  due  to  him  from  the  afeat 
Lanyan  v.  Bltnuhmrti^  597 

3.  The  mafter  of  a  (hip  hat  alka  os 
the  luggage  of  a  MUet^ger  fer  Ml 
paffage-money.        Woify.  Summt 

LIMITATIONS,  STATUTE 

OF. 

I .  If  a  caufe  of  a^ion  arifing  fnm  tk 
breach  of  a  contradi  to  do  an  aS  tt 
a  fpecific  tinne,  is  once  barred  by  the 
flatute  of  limitatioaa*  a  fublc^ant 
acknowledgment  bj  the  party,  that 
he  broke  the  contnM^  will  not  take 
the  cafe  out  of  the  ftaiute.  BtjM 
▼.  Drummtmdt  l6l 

LONDON  DOCKS. 
S€i  Suitp  X,  a»  }• 

LOST  BILL. 
See  Bills  or  ExcHAHOt,  t,  ff. 

MALICIOUS  ARREST. 

An  a^on  cannot  be  maintaiiied  fbr  • 
malicions  arreft  hy  A.  againft  B-  if 
A.  owed  B.  the  vam  fbr  which  k 
was  held  to  bail,  although  A  vai 
indebted  to  yfj  to  a  largar  irnrr** 
Br§mm  r.  Pigem,  594 

MALI- 


IN  D  E  X. 
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MALICIOUS  PROSECUTION. 

MARKET  OVERT. 
See  Sale,  3. 

MISDEMEANOR- 
See  Ikdictmbnt. 

MISNOMER. 
^<<BailBond»  2. 

MONEY  HAD  akp  RECEIVED. 

See  AssuMfsir  ImpliiBy  i. 

I.  yf.  refiditig  at  X.  employs  JB*  re- 
(idine  at  I  •  to  procure  payment  of 
ft  biu  there,  and  to  remit  the  produce 
'i\Tv€t  to  him  at  X.  —  B,  receives 
payment  of  the  hill,  "but  remits  the 
produce  to  athirdperfon  at  Z*  for 
^/s  ufe,  whereby  the  whole  enets  into 
the  hands  of  ^.*s  creditors.  \^.  cannot 
maintain  an  action  for  money  had  and 
received  againil  B^  to  recover  the 
amount  of  the  fum  leceived  in  pay- 
ment of  the  bilL  Duncan  v.  Sit/- 
'withf  68 

^«  IF  goods  are  delivered  generically  of 
the  forf^ofdered,  the  pnce  cannot  be 
reco¥ere<f  back  In  an  aftion  for  money 
had  and  received  as  upon  a  failure  of 
confideratioh,-  however  bad  their 
quality  may  be,  and  although  they 
%re  quite  unfit  for  ufe.  Fortune  T. 
Lw^bam^  416 

NEUTRAL. 

.    NOTICE  OF  ACTION. 

A  notice  to  magifirates  under  24  G.  2. 
c.  44.  need  not  fpedry  the  form  of 
aQiom  to  bo  brought.  It  is  fofident 
^  if  it  ftatei  the  writ  or  procefsy  aad 
the  caufi  ^  aSion^  .  ^sKn  y.  J)e 
Bmrgh,  Iq6 

.  :VoL.  It.  ^ 


NOTICE  TO  PRODUCE* 
See  Etiusmci^  99 14. 

NOTICE  TO  QUIT. 
See  EjtCTMENT. 

1.  If  a  tenant  from  year  to  ^ear  hold 
from  Old  Michaelmas  %  a  notice  to  quit 
'*  at  Miehaefmae*^  generally,  is  good. 
Doe  v.  Fmcef  257 

2  If  an  ejedment  by  a  corporatioii 
againft  a  tenant  from  year  to  year»  a 
notice  to  quit  given  by  a  perfoo  a^Rg 
as  (leward  of  the  corporation,  it 
fufficient,  without  evidence  that  be 
had  an  authority  under  feal  from  the 
corporation  for  this  purpofe.  Roe  t, 
Piercct  9^ 

3 .  If  premifes  are  taken  "  for  twelve 
months  certain,  and  fix  months'  no- 
tice to  quit  afterwards,"  the  tenancy 
may  be  determined. by  a.fix  months' 
notice  to  quit  expiring  at  the  end  of 
the  firll  year.     Thof^on  v.  Maher* 

icy,  ,         .      573 

4  Where  rent  is  ufualiy  paid  at  a 
banker's,  if  the  hanker,  without  any 
fpecial  authority,  receives  rent  accru- 
ing after  the  expiration  of  a  notice  to 
quit,  the  notice  to  quit  is  not  thereby 
waived.  .  Doe  v.  Cahertf  586 

5.  Premifesare  let  from  year  toytar,  up  oa 
an  agreement,  that  either  party  may 
determine  the  tenancy  by  a  qmetrttr*e 
notice.  This  notice  muft  expire  at 
that  period  of  the  year  when  the 
tenancy  commenced.  Doe  d.  Pit* 
cher  V.  Dono^an^  78 

6.  A  notice  was  given  on  the  2.2d  of 
March  by  a  landlord  tp  h  s  tenant  to 
quit  at  the  expiration  of  the  current 
year.  A  declaration  in  cjedment  laying 
the  demife  on  the  ift  of  November^ 
was  00  the  t6th  of  January  followip 
ing  fenred  uppn  the  ^nant,  who  at 
the  time  m»^9  no  objefiion  to  the 
notke  to  qoit,  but  faid  he  (hould  go 
out  as  fboQ  at  be  could  fit  himjclf. 

Tbii  htU  \»  htfrimdfoturnk^i^w 
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that  tlie  tenancy  commenced  at  Mi- 
chaelmas and  was  determiDed  before 
the  day  of  the  demife.  Doed  Baker 
y.  IVemnhevelU'  559 

7.  A  notice  to  quit  is  notpf  itfelf /r/m/? 

facie  evidence  of  the  period  of  the 

year  when  the  jtenancy  commenced. 

Dee  V.  CalverU  388 

8.  But  if  a  notice  to  quit  is  fervedjper- 
fonally  on  the  tenant  in  poflemony 
and  he  makes  no  objection  to  ity  this 
is  prim&  ftcie  evidence  to  be  left  to 
the  jury,  that  the  tenancy  commen- 
ced at  the  feafon  of  the  year  when 
the  notice  to  quit  expirea»  Thomas 
'▼•  Thomatf  647 

NOTICE  OF  TIBIAL. 
See  PaACTicE,  5^ 

O.  P- 
See  Theatre.. 

PARISH. 
See  Venue. 

1.  The  pariihes  of  A.  and  of  B.  being 
united  by  a6t  of  parliament  for  the 
maintenance  of  their  poor,  but  for 
ro  other  purpofe  ;<^^it  is  a  fatal  mif- 
defcription  in  eje^men^  to  flate 
premises  tjrhich  are  af^ually  within 
the  parifh  of  A.  as  fituate  in  the 
united  parijhet  of  A,  and'R.  Good' 
title  V.  Lammiman^  274 

2.  In  trefpafs  quart  clavfum f regit ^  where 
the  locus  in  quo  is  ftated  to  be  in  the 

jparifh  of  A.  it  is  enough  if  A,  has 
a  cnurch  and  overfeeds  of  its  own 9 
and  is  reputed  a  parifh,  although 
perhaps  (Iri^ly  fpeaking  it -.may  be 
only  a  hamlet,  5  n 

PARTICULAR  OF  DEMAND 
•  See  Practice  3. 

PARTNERS. 

See  Bills  of  Exchamgb.  - 

1.  Afathereftabliniedinbuiineft/oiiLia 

% 


.fon's  comiDg  ^f  age,  tells  hia  \it 
(hall  have  a  Jbare  in  it,  and  holds 
him  out  to  the  world  as  his  co-part- 
ner :  The  fon  afls  as  fuch  for  (evnil 
years  ;  but  there  is  never  aay  tbisg 
fettled  as  to  the  particular  ftare 
whieh  he  (hall  have. — Under  tlieie 
circum (lances,  the  law  will  confidfr 
that  there  was  a  partnerihip  between 
the  parties  themfelvesy  as  well  as  with 
refpedk  to  ftrangera;  but  not  tint 
the  fon  is  entitled  to  a  moiety  of  die 
profits ;  and  it  will  be  referred  to  a 
jury  to  fay,  to  vehat  (hare  he  is  res> 
fonably  entitled.  Peacock  v.  /ah 
eockp  45 

2.  A  merchant  carrying  on  trade  on  bs 
own  feparete  account,  introduces  into 
his^rm  the  name  of  a  clerk  who  hii 
no  participation  in  profits  orlois, 
but  continues  to  receive  a  fixed  (ahry. 
Held  then  in  an  adion  on  a  bill  a 
exchange  payable  to  the  order  of  tbii 

Jirm^  the  clerk  muft  be  joined  as  a 
plaintiff.     Cut  Jon  v.  Rohfout      302 

3.  If  oneof  feveral  partners  promifet  is- 
dividually  to  pay  a  debt*  he  wiB  not 
be  allowed  to  (hew  that  it  was  doe 
jointly  from  himfelf  and  his  cofsit* 
iicrs.     Murrojf  v.  Somerville,    99  • 

4*  If  A.  and  B.  are  in  partner(hip,  and 
C.  owes  them  a  fum  of  money  00 
the  partner(hip  account,  a  receipt 
for  this  given  by  A.  upon  fctting off 
a  private  debt  cue  from  himfcU  to 
C.  will  be  a  bar  to  an  adlion  by  A. 
and  B  agaiuft  C,  for  the  debt  due 
to  the  partnerihip  ;  hut,  if  after  a 
diflblution  of  partnerfhip  betweeo  A 
and  B,  and  a  notice  in  the  Gaxecte 
that  all  debts  due  to  the  partneribip 
(hall  (hall  be  paid  to  B.  A.ceUafi^ 
gives  C.  a  receipt  for  the  debt*  dated 
anterior  to  the  diilblution  of  ^ 
partner(hjp,  the  receipt  irvoid»  asd 
an  adion  •  may  ftfll  be  nuiotnied 
agamft  C.  for  the  debt*  in  tk 
names  of  A.  aad  B*  Jfmderfm  «• 
'HTild,  cii 
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5*  If  aft«r  a  diflblution  of  partneHhip, 
and  notice  of  this  publifhed  in  the  Lon- 
don Gazette,  and  fet  round  to  the 
cuftomers  of  the  houf'*,  one  of  the 
partners  cnrries  on  the  bufinefs  under 
the  old  fimii  and  draws  and  accepts 
bills  in  that  firm,  the  other  partne\'s 
are  not  bound  to  apply  for  an  injunc- 
tion againft  his  doing  fo,  and  are  not 
liable  upon  fuch  bills  to  a  perfon 
ignorant  of  the  diflblution  of  part- 
nerfliip.     Netofome  v.  CoUs^      617 

6.  There  is  an  agreemrnt  between  A.  B. 
and  C.9  the  proprietors  of  a  ftage 
coach,  who  divide  the  general  profits 
of  the  conoern,  that  they  fhall  each 
work  the  coach  a  ftage  with  horfes, 
their  fepirate  property,  and  main- 
tained rcfpedi\;ely  at  their  feparate 
expcncc.  —Held  at  N.  P.  that  B.  and 
C.  were  jointly  liable  as  co  partners 
with  A.  for  the  price  of  hay  furnifhi^d 
at  A/s  rcqueft  for  the  ufeof  the  horfes 
which  were  his  feparate  property,  but 
were  kept  by  him  for  the  purpofe  of 
working  the  coach  the  ftage  allotted 
to  him  under  the  agreement.  Bar' 
ton  V.  Harrtfufiy  97,  Over  niled  by 
the  court  of  C.  P.  who  granted  a 
new  trial.     3  Taunt,  49 

PATENT. 
See  Time. 

PAYMENT  OF  MONEY  INTO 

COURT. 

In  indehtiatat  ajfumpjit  for  goods  fold, 
payment  of  money  into  coun  after  a 
particular  ftating  that  the  adkion  is 
Drought  for  the  price  of  a  certain 
lot  of  goods  fold  to  the  defendant  on 
fnch  a  day  by  A.  B.  the  plainti£F's 
broker,  does  not.admit  that  the  goods 
pnrchafed  by  the  defendant  of  A.  B. 
on  the  day  fpecified,  were  the  pro* 
perty  of  the  plaintiff.  Blaehlnrn 
T.  ScMetf  341 

Tn  an  adion  of  covenaoty  if  money  ko 


paid  into  Court  on  any  one  of  the 
breaches,  it  is  unnece£&ry  to  prove 
the  deed.     Randall  "9.  Lyncb^     356 

PENAI^TIES. 

See  Appeekticeship.    Mawsbk. 
Usuav. 

PERJURY. 

1 .  If  a  count  in  an  indiftment  for  perjury 
undertake  to  fet  out  continuouQy  the 

fuhjlance  and  effeS  of  what  the  defen- 
dant fwore  when  examined  as  a  wit' 
nefs ;  it  is  neCeflary,  in  fupport  of 
this  count,  to  prove,  that  m  /i^- 
Jlance  and  effeQ  he  fwore  the  whole 
of  that  which  is  thus  fet  out  as  his 
evidence,  although  the  count  con- 
tains fcveral  di(liii6l  aflignments  of 
perjury.     Reu.  s,  Leefe^  134 

2.  In  an  indidlment  for  perjury  before  m 
feledt  committee  of  the  Houfe  of 
Commons,  it  was  averred,  that  an 
election  was  had  for  a  borough  **  hy 
*ijirtue  of  a  certain  precept  of  the  high 

Jheriff  of  the  county  by  htm  duly  iffued 
to  thle  haillffof  the  fatd  horough  of 
AT.  My  Held,  that  this  was  not 
a  defcription  of  the  precept,  and  that 
although  the  borough  ^is  therein 
difF<.*rently  denominated,  the  variance 
was  immaterial.     Rex.v.  Leefe^  139 

3.  But  tiie  indi£lment  having  ftated  that 
"  ji.B.  and  C,  D.  were  returned  to 
fcrve  as  burgefles  for  the  feid  borough 
of  N,M**  this  was  confidered  a  de- 
fcription  of  the  indenture  of  return, 
and  the  borough  being  therein  ftyled 
the  borough  of  M.  the  variance  wat 
held  fatal,  ib.  141 

4*  In  an  indi^ment  for  perjury  in  an 
anfwer  to  a  bill  in  Chancen*.  the  Bill 
was  ftated  to  have  been  filed  by  A. 
againft  B.  (the  now  defendant)  an4 
another »  In  fad  it  was  filed  again  il 
B.  C.  and  D.,  but  the  perjury  was  af- 
tigncd  on  a  part  of  the  inTwer  wbi  :\i 
Y  y  a  wju 
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was  material  (retween  A.  and  B. — 
This  held  not  to   be  a  fatal  vari- 
•Wipe,  Ih. 

5.  On  an  indidihent  for  pcijifry  in  am 
anfwer  to  a  bill  in  Chancery  it  U  fuf- 
ficient  evidence  of  the  defendant 
lornng  fworn  to  the  truth  of  tlK* 
anfwer,  to  prove  bis  6gnature  to  ic, 
and  the  fiflmature  of  the  Mafler  in 
Chancery  before  whom  it  purports  to 
be  fworn.     Re».  v.  Benjon^        508 

PHYSICIAN- 

If  a  medical  pra6titioner  paflics  Iiimfcif 
off  as  a  phyftcian,  although  he  hat 
no  diploma,  and  no  right  to  affume 
that  charader,  he  cannot  maintain  an 
aftioo  for  his  fees.  Lipfcomhe  ▼. 
Hoinutg  441 

PLEADING. 
See  Bills  of  Exchange  id.   Gva- 

KANTIB«   IllSORANCE,28,  29.     Mo- 
NBT  NADAHD  RICE1VE»,    I. 

z  •  To  trefpafs  for  breaking  and  eatering 
a  houfe   and   (laying   therein  three 

•  week,  the  defendant  pleads  a  juflifr- 
cation  as  to  breaking  and  enterii>g  and 
flaying  in  the  houfe  24  hours.  The 
plea  covers  the  whoi*  declaration. 
Monprlvatt  y.  Smith t  175 

2.  Q.  If  to  trefpafs  for  deft  roving  a  pic- 
ture, the  defendant  may  plead,  tliat 
it  was  a  fcandalous  libel  i7{H)n  indi- 
viduals, and  that  being  publick>y 
exhibited,  he  cot  it  to  pieces  by  way 
of  abating  a  nuifance  ?  Du  hvjl  v. 
Beretfora^  5 1 1 

3.  A  writ  diredled  generally  tothefhenfF 
of  a  county,  may  be  defcribed  in 
pleading  as  diredled  to  the  individual 
by  name,  who  was  in  fa^  fherlff  of 
the  county  when  the  writ  iifued. 
Btttehelor  v.  Salmon,  525 

4.  An  adlioD  brought  to  recover  a  par- 
.  ticular  fum  of  money,  may  be  de- 
'    foribed  in  pleading  **  at  an  adioa  for 

**  the  recovering  of  the  faid  foA  of 


f  money '%  although  in  form  it  wts 
an  a^ion  of  trovrrf  526 

5 .  If  to  trefpafs  by  a  tenant  againft  a 
landlord  for  turning  him  out  of  pof* 
feiGon,  the  defendant  pileacis  a  fad 
by  which  the  leafc  was  forfeited,  and 
the  plaintiff  replies  generally  di  u^' 
rtMf  when  Ihe  fa6t  is  proved  by 
which  the  leafe  was  forfeited,  the 
plaintiff  cannot  eive  in  evidence  a 
waiver  of  the  forfeiture;  but  he 
ought  to  have  replied  this  fpectally 
in  avoidance  of  the  plea.  IfMrral 
V.  Clare.  629 

POLICY. 
See  Insurance. 

PRACTICE. 

1 .  When  there  are  feveral  coonfel  on 
the  fame  fide,  and  a  junior  has  began 
to  examine  a  witnefs,  the  leader  may 
interpofe,  take  the  Witnefs  into  hit 
own  hands,  and  finifh  the  examira^ 
lion.  But  after  one  counfel  has 
brought  his  examination  to  a  dofr, 
a  qnedion  cannot  regularly  be  put  to 
the  witnefs  by  another  counfel  uo  the 
urae  fide.     D'^e  v.  Itoe,  280 

2.  Counfel,  althi)u<rh  retained  for  tlie 
pLiiiitifF^  cannot  withdraw  the  rrcord 
till  a  brief  is  delircrcd.     jflulol^- 


Bi  vediiio^ 


3.  Where  an  a£^i%in  is  brought  to  iv- 
cuvcr  the  balance  of  an  account,  a 
paiticular  of  the  plaintifTa  demand 
delivered  under  a  judge's  order  ought 
to  gWe  the  defendant  credit  for  pay« 
ments  admitted  to  have  been  made  bv 
lum,  and  to  flate  the  exa£l  fun  wbici 
the  plaintiff  goes  for.  jiddtpiglm  ^• 
jfppletom,  420 

4.  In  an  adion  by  the  aiignees  oi  a 
bankrupt,  the  notice  mider  406.3. 
c.  121.  f.  lo.  that  tbe  demdant 
means. to  difpute  the  validity  of  the 
commiflion,  is  not  to  be  eonfidered 
as  part  of  the  defciid»it'a  rmhr 

eviSsKC 
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'  «iridcn!ee  in  the  caufc,  but  may  be 
proved  at  the  begiuning  of  the  trial, 
4nd  immediately  puts  the  plaiiitiJs 
iipon  Undi  proof  of  the  trading,  pe- 
titioning creditor't  debt}  and  acit  of 
bankruptcy.  Dicbarme  y.  La^e^i2\ 

f.  Nptice  of  trial  may  be  given  in  K.  B« 
for  tlie  adjoamment  day  iu  London, 
and  it  is  fuScicnt  to  giye  Tuch  no- 
tice 8  days  in  country  caufes  and 
4  days  in  town  caufec,  before  the 
fird  httiugs  aft^r  term.  R»  G, 

j?.i8ii.  xii. 

iJ.  Rule  for  fpeetal  jury  in  I4^^^^^<^^ 
and  I^ondon  muii  be  fer^L'd  day  pre- 
ceding adjouruoieat  d^'t  ^ud  caufe 
then  marked  as  fpeciaf  jury  in  mar- 
l^aPsbook.     R.  (?.  H,  1804.^x11. 

PREMIUMS  OF  INSURANCE. 

Sez  InsvR^AVCE  ;. 

PRINCIPAL  AND  AGENT. 
5r<f  HoRSii,  2.    Li£)i»2.    Set-ofk. 

I.  Where  a  broiler  is  authorized  by 
one  man  to  fell  goods,  and  to  buy 
luch  goods  for  another,  an  entry  in 
his  bookii  of  a  Tale  of  thefe  goods 
from  the  oi)e  to  the  other,  fig.ied  by 
him,  is  io  jencrQ'  a  binding  contract 
bf^tween  the  parties.  The  bought  and 
foldnoie^  which  is  a  copy  of  this  en- 
try, vi  not  fent  to  the  parties  for  tlteir 
approbation,  but  to  inform  them  of 
the  terms  of  the  contra<^.  IItym:in 
y.NtraUt  337 

^.  But  if  goods  in  the  eity  of  London 
are  fold  by  a  broker,  to  ht  paid  by  a 
biU  of  esfc'hanjc,  the  veudor  has  u 
fighty  within  a  reafonal^lc  tiii^e,  if  he 
is  noc  fatisfied  with  the  futSciency  of 
%hc  purchaser,  ^o  ai^i)<»l  the  contrad^. 
The  vendor,  bo^eyer,  mud  intimate 
his  dilfent  as  foon  a;  b^  has  had  au 
opportunity  to  inquire  into  the  fol- 
vency  of  the  purchaGcr.— -Five  days 
iconfidcred  too  long  a  period  for  this 
purpofr.       Hod^on  v.  Davia%  530 


3.  The  authority  of  the  broker  may  be 
countermanded  at  any  time  before  a 
memorandum  of  the  contra^  of  fiUe 
it  written  and  iigned  by  him,  pur- 
fuant  to  the  Statute  of  Frauds,  al- 
though he  has  previoufly  entered  into 
a  verbal  agreement  to  (eli  the  goods. 
Farmer  v.  RobiufoUt  ^  30  n 

4^  If  an  infurance  broker  keeps  a  pohcy 
he  has  effeded  in  his  bands,  he  is 
bound  to  ufe  reafonable  diligence  to 
procure  the  underwriters  to  fettle 
and  pay  any  lofs  that  may  happen 
upon    it.     floM^J^id  y.    CrefwdU 

54j^ 

5»  If  an  infurauce  broker  living  at  a 
didance  from  his  principal,  upon  a 
lot's  h:ip])ciun^,  giye^  iiim  credit  in 
account  for  the  money  due  from  tlie 
-\inderwriter8,  he  cannot  a  confider^ 
ble  lime  after  ipake  a  demand  upon 
lUni  fur  the  amount  of  the  fums  tub- 
ll:i'ibed  by  fttvcral  of  the  underwriters 
who  have  become  infolvent  without 
paving.  J*imffon  v.  SwalnftonCf  546  n 

6.  It  goods  arc  fold  by  a  broker  with- 
out dircU)rnig  liis  principal,  the  pur- 
chafer  is  jullilied  m  paying  him  in  a 
different  m-tiiner  from  that  (lipulated 
for  by  the  terras  of  the  contract.— 
jfUler^  whwTe  the  principal  is  difclofed 
at  the  time  of  fale,  Blackburn  v. 
Schol^t,  24* 

7.  Th?  circuroftancc  of  perfons  felling 
goods  being  defcribed  in  the  cata- 
lojrue  ot  falo  as  fivorn  broicrs^  is  not 
futiJjiL'nt  notice  to  the  ptyrchafer  that 
they  are  only  agents,  to  prevent  him 
from  dealing  \yith  tlien)  as  principals^ 

Jb, 
i.  Although  a  faClor  fell  goods  as  a 
principal,  yet,  if  befi^re  they  are  alj 
diihverecL  and  before  any  part  of  tlicm 
is  paid  for,  the  purchater  is  informed 
that  they  belonged  to  a  thiid  per- 
fon  ;  in  an  attion  by  the  latter  for  the 
price  of  them,  the  purchaier  cannot 
let  off  a  debt  due  to  him  from  tiic 
ia^or.     Moore  y.  Clement/on^    •    22 
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PROCLAMATIONS. 

A  Judge  at  Nifi  Prius  will  not  take  ju- 
dicial notice  of  the  king's  proclama- 
tions.    VanOmeron^.  Dvwuk^    44 

PROMISSORY/NOTES. 

&^  Bills  of  Exchange  and  Pro- 
missory Notes. 

PROPERTY  TAX. 
See  Use  and  Occupation. 

PROTEST. 
See  Bills  of  Exchange.  e8|  32. 

PUBLICAN. 

Ao  agreement  between  a  brewer  and  a 
publican t  that  the  publican  fhall  take 
all  his  beer  of  the  orewer,  cannot  be 
enforced,  unlefs  the  brewer  fupply 
the  publican  with  good  beer,  fuch  as 
ought  to  give  fatisfa^on  to  his  cuf- 
tomers.     nolcomhe  v.  Hew/on^     39 1 

2.  In  an  a6lion  on  this  agreement,  the 
quality  of  the  beer  cannot  be  proved 
by  {hewing  what  fort  of  a  commo- 
dity the  brewer  funiifhcd  to  other 
publicans  during  the   fame  period. 

lb, 

RECEIPT, 
^rr  Partner 8>  4.    Stamp. 

RE-EXCHANGE, 

I.  Bills  of  exchange  upon  Li(bon 
were,  indorfed  by  yf.  to  B,  in  this 
country}  and  afterwards  by  B.  to 
C.  a  merchant  at  Lifbon.  When 
the  bills  became  due,  LiH^on  was  in 
the  hsuids  of  the  French,  and  they 
were  difhonoured.  C.  re-drew  upon 
B*  in  London^  btit  B,  did  not 
honour  the  re-drafts.  It  did  not 
appear  clearly  whether  at  that  time 
there  wab  an  edabliftied  courfe  of 
exchange  between  Lifbon  and  Lon- 


don. In  an  iftion  by  B»  agaioftif^ 
upon  the  billa»  the  plaintiS^s  daiD  to 
re-exchange  was  oifalloired  by  the 
jury,  and  the  court  afterwards  re- 
fufed  to  fet  afide  the  Terdid  npoa 
that  ground.    De  Tafkt%  ▼.  Bmieg^ 

2.  The  acceptor  of  a  fereiffii  bill  of 
exchange  is  not  liable  for  le^ex- 
chaoge,  nor  for  more  than  the  pHs- 
cipal  fum,  together  with  intereft  ac- 
cording to  tTC  legal  rate  of  intereft 
where  the  bill  is  payable.  Wnljtj 
Y.  Crawford^  445 

REGISTER- 
See  Snir^StTt  8* 

REPRESENTATION. 

See  Deceitful   Reprcsentatioi. 
Insurance,  20,21. 

SALE. 

See  Carrier.      Principal  akd 
Agent. 

I .  If  there  be  a  contra^  for  the  fak 
of  goods  by  a  particular  /hip  wi  or- 
rival,  this  means  on  the  arrival  of 
the  goods  which  the  fhip  is  ezpeded 
to  bring,  and  if  the  fhip  arrivn 
empty,  without  any  default  on  the 
part  of  the  vendor,  he  is  not  liable 
to  the  purchafer  for  the  non-delivenr 
of  the  goods.  Boy  J  v.  Srflht  326 
Hatves  V.  Humble^  327  • 

1.  A.  fold  to  B,  all  the  hemp  that 
might  be  fhipped  on  board  crrtaia 
velTels  at  Riga,  not  exceeding  500 
tons,  by  C  the  agent  of  the  cou- 
cem.  -  C  fhipped  on  board  of  thtfe 
veffels  only  7 1  tons  of  hemp  on  ac- 
count of  A.^  but  upwards  of  300 
tons  on  account  of  other  perlbow 
Held,  that  the  contrad  muft  be  con- 
fined to  fueh  hemp  aa  C.  fhould  (hip 
as  agent  to  A.^  and  that  .^.  was  not 

anfwer* 
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anfwerable  to  B.  for  more  than  the 
71  tons.        Haynuards^  Scou^all^  ^6 

3.  Tlie  owner  of  goods  fends  them  to 
a  wharf  in  the  Borough  of  South' 
vfartf  where  goods  of  the  fame  fort 
are  ufually  fold :  The  wharfinger, 
without  any  authority,  fells  them  to 
a  bona  fide  purchafer,  who  duly  pays 
for  them  — This  is  not  a  fale  in  mar- 
let  overt  to  change  the  property,  and 
trover  lies  for  the  goods  at  the  fuit 
of  the  owner  againll  the  parchafer. 
Wilkin  fun  v.  Klng^  ^  ^35 

4.  Goocid  fold  remain  at  the  ri(k  ofthe 
feller  while  any  thing  is  to  be  done 
to  them  by  him  to  afccrtain  the 
amount  6f  the  prive.  Therefore 
where' 289  bales  of  (kins  (dated  in 
the  contra^  to  contain  5  dozen  in 
each  bale)  were  fold  at  578.  6d.  a 
dozen :  and  it  was  the  mity  of  the 
fcUer  to  count  over  the  fkins  to  fee 
how  many  each  bale  a^ually  con- 
tained ;  but  before  any  enumeration 
took  place,  the  whole  were  confumed 
by  fire  ; — held,  that  an  adiion  could 
not  be  maintained  af^inft  the  pur- 
chafer  for  the  value  ot  the  (kins,  and 
that  the  lofs  fell  entirely  upon  the 
feller.  Zagury  v.  Furneli,  240 

c.  A  warehoufeman  who,  on  receiving 
an  order  from  the  feller  of  malt  to 
hold  it  on  account  of  the  purchafer, 
gives  a  written  acknowledgment  that 
he  fo  holds  ii,  cannot  fet  up  as  a 
defence  for  not  delivering  it  to  the 
purchafer,  that  by  the  ufage  of  trade 
the  property  in  malt  fold  is  not 
transferred  till  it  is  remeafuredy  and 
that  before  the  malt  in  queilion  was 
remeafured,  tiie  feller  became  bank- 
rupt.  Stonard  v.  Dunlin^  344 

6.  Ii  it  is  dated  generally  in  a  boaght 
and  fold  note  that  the  goods,  are  to 
be  paid  '*  by  bi/lf**  evidence  cannot 
be  received  to  (hew,  tliat  by  bill  is 
meant  tf /I  affroved  bill :  and/rmi/r, 
(hi^t  an  aj>ptgvcd  M/  i«  a  bill  tQ 


which  there  i^  no  reaioDable  objec* 
tioui  ^nd  that  ought  to  be  approved. 

SEAMEN'S  WAGES. 

z.  In  an  adlion  for  feaman's  wages  the 
plaintiff  may  under  3  G.?«  c*  36- 
give  evidence  of  the  contents  of  the 
(hip's  articles,  without  having  ferved 
a  notice  to  produce  them.  Bowman 
v.  Manxelmanf  31^ 

2.  A  feaman  at  monthly  wages,  who  u 
imprefled  or  enters  from  a  merchant 
(hip  into  the  royal  nav}'  during  a 
voyage,  is  not  entitled  to  wages  to 
the  time  of  his  quitting  the  (hip,  un« 
lefs  the  voyage  be  completed,  jfuon. 

320  n 

3 .  In  the  courfe  of  a  voyage  fome  of 
the  feameu  defect,  and  the  captain 
not  being  able  to  find  others  to  fup« 

•  ply  their  place,  promifes  to  divide 
the  wages  which  would  have  become 
due  to  them  among  the  remainder  of 
the  crew.  This  promife  is  void  for 
want  of  confideration.  Still  v.  My* 
riclf  317 

4.  Where  it  is  provided  by  a  (hip's  ar- 
ticles that  any  of  the  crew  who  (hall 
abfent  themfelves  from  the  (hip  with- 
out leave  (hall  forfeit  their  wages,  if, 
after  one  of  the  crew  has  fo  abfented 
himfelf,  the  mailer  receives  him  back 
again  and  allows  him  to  work  like  the 
others,  the  forfeiture  is  waived,  and 
the  wages  are  recoverable*  Miller 
V.  Brantf  590 

SET  OFF.  8. 
See  Principal  and  Agent,  8, 

In  an  action  for  premiums  by  ap  under- 
writer againft  an  infuran^e  broker,  a 
lofs  may  be  fet  off  that  has  happened 
upon  a  policy  fubfccibed  by  the  plain- 
tiff to  the  defendant,  wliich  the  latter 
effeded  with  a  del  credere  comanfUon. 
Wienholt  y.  Robert s^  586 

Yy.  4        SHEIVIFF. 
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IND  EX. 


SHERIFF,  4.  jr. 

fr«  Action*    10.      EvidsncIi  41  5. 
Pleading  3. 

SHIP. 

See  Etidbhcb.   Frsignt,    Libn,  5. 

1.  If  by  reafon  of  the  crowded  ftate  of 
the  London  Doeh^  ft  (hip  it  detained 

•  there  befua*  fhe  can  be  unloaded*  a 
longer  tinu*  than  it  allowed  for  that 
purpofe  by  the  terms  of  the  charter- 
party*  the  freighter  is  liable  for  this 
detention  to  t\Mc  o^iier  of  the  (hip 
Randall  v.  Lyo^bt  3{2 

8.  If  by  a  charter-party  leave  it  given 
to  detain  the  (hip  a  c^'rtain  number 
of  days  for  the  purpofeof  difpharging 
her  cargOt  this  amounts  to  a  cove- 
nant on  the  part  of  the  freighter*  that 
he  will  not  detain  her  longer.  Ran^ 
dall  V.  Lynch,  356 

3.  If  the  freighter  of  a  (hip  employed 
•  to  bring '"   cargo  of  wine  into  the 

port  of  London f  covenant  to  unload 
her  in  t^e  ujual  and  tufiomary  time  at 
her  port  ordifchargc*  he  is  not  liable 
for  the.  detention  of  the  (hip  in  the 
London  Docks*  if  (he  is  there  un- 
loaded  in  her  turn  into  the  bonded 
warchoufes.     Rodger s  v.  Forrejlers^ 

4.  If  by  the  bill  of  fading  of  a  cargo  of 
brandy  brought  into  the  London 
Uocks^  no  time  is  ftipulat^  within 
which  It  n^all  be  unloaded,  the  tm« 
plied  contract  on  the  par(  of  the 
conHgnep,  i^  to  difcharge  the  (hip  in 
the  ufual  and  cuitomary  time  for  un- 
loading fuch  a  pargQ-1-whif  h  it  the 
iimp  within  which  the  bn^ndiet  can 
be  unloaded  in  the  l)<'ckt  iqto  thp 
bonded  warehoufe$.  Therefore*  the 
confignee  it  not*  under  thefe  cirqum- 
^^ncet*  liable  to  make  compenfation 
to  the  owner  of  the  (hip*  in  the  oa-  . 
ture  of  a  demurrage*  for  any  delay 
Of  c;ifioncd  by  the  (rowd^d  iUte  of 


the  London  pocks,  akl|oafh  the 
carpo  might  have  been  landed  ibo&er, 
\i  the  duties  had  been  immediately 
paid.     Burm/efter  v.  liodffom^      4S8 
{•  If  a  (hip  is  chartered  for  a  particular 
voyage,  and  put  up  as  a  general  (hip 
by  the  c)iarterer*  it  is  not  enough  tq 
ma)(e  the  owners  liable  for  the  r^oo- 
delivery  of  goods  to  flufw  that  they 
were  put  on  board  the  (hip  to  be  car- 
ried in  thii  voyage,  unlefsit  be  prortd 
that  thry  were  received  on  board  by 
Ibme  perfon  appointed  or  authorized 
by  the  owners.    Macieuzie  ▼•  Rowt^ 

48J 

6.  The  defendant  purchafed  a  (hip  taken 
in  execution  under  a  fi.  &.  in  the  year 
1805  ;  but  the  legal  title  was  uotic* 
gularly  trantferred  to  him  till  itilp. 
}n  1806  he  entered  into  an  agretmrot 
witli  the  captain  to  let  him  tlic  (hip 
for  three  years  at  a  certain  ready 
rent,  ^nd  ^n  no  way  interfered  with 
the  management  of  the  (hip  after* 
wards.  Held*  that  the  defendant 
was  not  liable  for  (lores  fupplicd  to 
the  ihip  during  the  (hiee  yean,  br 
prder  of  an  agent  of  the  captain. 
Fra^er  y,  Murjb^  ^11 

7.  To  prove  tliat  ji*  it  liable  as  a  re« 
gi(tered  pwner  of  a  (l^ip,  entries  in  the 
Cuftom  hPuf^  books  of  the  port  of 
Londpn  and  of  the  out  port  to  which 
the  (hip  belongs,  iia|ing  that  (he  was 
transferred  to  A.  by  B.^  the  original 
o\vncr*  are  not  fufRgient  evidence. 
Frazer  v.  jffc^lins,  171 

8«  In  an  adlion  against  fevera)  defend, 
ants  for  ftoret  lupplied  to  a  (hip  by 
order  of  the  captain*  the  regifter  ob- 
tained on  the  oath  of  one  of  the  de- 
fendants is  prima  facie  evidence  of 
owner(hip  agaiutt  all.  St^ee  v.  Ceme^ 

339^ 
9*  The  owners  of  a  poft  office  packet 

are  liable  for  (lores  ordered  by  the 

captain  who  is  appointed  by  the  pofl- 

mafter-general*  7}^ 

;q.  The  captain   of   a  Ibip  has  no 

futhoritj 


INDEX. 
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^hnrity  aa  fuch  to  agree  to  tbe  (ub- 
(litution  of  another  voyage  in  the 
place  of  one  agreed  upon  between  hit 
owners  and  the  ffeighters  of  the  Ihip 
in  England*  and  on  which  he  hat 
/ailed  to  a  tbreign  county*  Burgon 
V.  Sharpen  |29 

I  z  Althodflrh  the  paptain  of  a  (hip  find 
it  impofliSk  (o  Mach  hU  port  of  ^ef- 
tination*  he  hat  no  impli^  authority 
to  fell  the  car^  in  a  foreign  port 
into  which  he  it  driren,  for  the  be- 
nefit  of  the  ihippert ;  and  if  he  doet 
foa  thaafl[h  a&ing  bond  fide  for  the 
intereft  of  all  concerned^  this  ia  a  tor* 
tiout  cooveriion  for  which  the  (bip« 
owner  it  liable*  Vom  Omiron  t* 
J)owicJ^f      ^  IS 

J 2*  If  2  (hip  is  detained  beyond  tne 
days  of  demmurrage  allowed  by  the 
charter -party,  the  ftipulated  demur- 
rage it  prima  faeic  the  meafurr  of 
pompeniation  for  the  further  time  i 
but  It  is  competent  to  the  owner  or 
the  freighter  to  (hew  that  thit  would 
be  more  or  lefs  than  a  fair  compen(ar 
tion  for  the  detention.  MoerAm  v. 
ficlh  6ii 

SLANDER. 
See  Liait.  Words. 

SPECIAL  JURY. 
See  PaACTlCB,  6. 

9TAGE  COACIf, 

J,  In  an  adion  ag^inft  the  proprietor 
of  a  ftage  ^oach  for  negligence* 
wherebT  the  ^oa^h  broke  down,  and 
the  plaintiff,  travelling  by  it  as  a  paf- 
fenger,  was  hurt ;  to  prove  negli* 
gmcey  It  if  prlmd  faeU  enough  to 

five  evidence  of  the  coach  having 
To\jc  down  |— from  which  negh- 
g  nee  will  (^  inferred,  Chnfi'u  v. 
Griggs^  7? 

|.  The  proprietor  of  a  ftage  coach  it 
not  anfwerable  for  any  daoMge  that 

f^  l^ppeq  to  pafle9|[er  mm  th^ 


coach  b^g  Ofertucaed  bjr  a  «em 

accident.  JH^ 

STAMP. 

I.  A  receipt  for  the  prioe  of  a  horie 
containing  a  warranty  of  foundoeft^ 
may  be  read  in  evidenoe  to  prove  the 
warranty*  without  an  agreeoient 
ftamp.     Stride  y.  J^/niaiVy  407 

$•  Tn  an  adion  for  not  delivering  goddi 
made  oy  the  defendant  for  the  plain* 
tiff  in  purfuance  of  an  order^  a  me* 
morandum  in  writing  ordering  ihe 

foodsi  but  not  proving  the  contraft 
etween  the  pardet  may  be  Fead  ia 
evidence  without  a  ftamp.  Ingrem  v, 
Lea^  px 

STATUTES. 

HxN.  8. 

3.  c.  IX.  (Surgeons)  \^ 

jiy.  e.  16.  (Inrallments)  99^ 

35.  c.    8.  (Sui^geont)  1^ 

Elizabeth. 
5.  c.  4.  (Apprenticelhip)       i.  lay. 

«93-  397 

I 

Jac*  I. 
ai .  c  19*.  (Bankrupt)  49,  gj 

Car.  2. 
?V.  c.  3.  (Sut.  of  Fraodt)  IQ4.  a03 

William  3. 

7  6c  8.  c.  ^3^.  (Ship's  Rcgiftcr)    171 

8  &  9  c.  II.  (Inouiry)  i^i 

9  &  IQ.  c.  ii7,(fiinorExchuige) 

Anne. 

4*  c.  1 6.  (Bail  Bond)  ^9$ 

8.  c.  IQ.  rCopy  Riifht)  Jj 

12.  c.  10.  (Scnvener)  3^ 


Gbo.  2* 


«.  c.  23.  (AttonieyH  Bill) 
—  c.  x6  (ShipH  Artickf,  Sean 
Wag«»)  315. 


Seamens* 


315-  3«o 
4  C.  j8^' 


^ 
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4*  c.  38.  f  Dooble  Value)  453 

.5   c.  30.  (Bankrupt)  51a 

II    c.  19.  (DiilreU.  Double  Rent) 

"5-59' 
13.  c.  19.  (Horfe-racing)  438 

i8.  c.  18   ^County  Eledoon)  640 

19.  c.  32.  f  Bankrupt)  31a 

34*  c.  44..  (Notice  of  Adion)  X96 

36.  c.  33.  (Marriage  Aft)  297 


13.  €• 

17.  C. 
26.  c. 

29. 

S3 

54- c- 
42  c. 

43- 

45- 
46.0. 

49.  c. 


c. 

c 


c. 
c. 


Gxo.  3. 

84.  (Tollf)  .    393 

4a.  (Bricks)  147 
60.  (Ships  Regifter)  171.  3^0 

26  (Hawker)  a88 

2 ^( Naval  Stores)  221 

68.  (Ship's  Regiaer)  171 

107.  fpeer)  654 

57.  (ConToy  Aft)  53 

72.  (Army  and  Navy)  225 

135.  Y  Bankrupt)  129 
121.  (Bankrupt)         184.  325 

126.  (Sale  of  Offices)  234 


•    -  STOPPING  IN  TRANSITU. 
See  Sale,  3,  4,  5. 

When  the  purchafer  of  goods  has 
lodged  an  order  to  deUver  them  with 
the  wharfinger  in  whofe  warehoufe 
they  lie,  and  the  latter  has  trans- 
ferred them  in  his  books  into  the 
name  of  the  purchafer,  the  ven* 
dor's  right  to  Hop  them  in  tranptu  is 
gone,  and  the  wharfinger  is  bound 
to  hold  tliem  as  the  agent  of  the 
purchafer.  Harman  s.AaderJontZ^^. 
Et  per  Curiam  in  Banco,  The  fame 
efPtrft  is  produced,  "by  the  delivery- 
note  being  lodged  with  the  wharf- 
inger, without  a  transfer  in  his 
>cx>ki.  lb, 

SURGEON. 

SemBUt  that  notwithilanding  3  H.  3. 
c.  1 1 .  which  enafts,  that  no  one  fliall 
praCtife  as  a  furgeoa  in  Londoa,  or 
J  miles  round»  without  being  liceafed 
Dy  the  college  of  furgepnS|  under  the 


penalty  of  sl*  •  montb ;  aperfbovfao 
u  not  (b  licenfed  may  maiiitain  m 
aftion  for  bufinefa  done  as  a  fnrgeoo 
within  tbefe  limita,  the  ftatuie  coa- 
taniing  no  prohibitory  clauie :  Aod 
at  any  rate,  it  ia  incumbeAt  npon  the 
defendant  in  fuch  a£tion.  to  gin 
evidence  that  the  plaintiflT  is  jmIiv- 
gulariy  licenfed  as  the  ftatate  diredi. 
Gnman  ▼.  Le    Ckrc  Bws  yUm^ 


THEATRE- 


i|4 


Although  the  audience  in  a  public 
theatre  have  a  rig^t  to  ezpieis  the 
feefings  excited  at  the  moment  bj 
the  performance,  and  in  this  maaaer 
to  applaud  or  to  btla  any  piece  which 
is  reprefented,  or  any  peitbrmer  wbo 
exhibits  himfelf  on  the  ftage ;  yet  if 
a  number  of  perTons  having  come  to 
the  theatre  with  a  pne^termiised 
purpofe  of  interrupting  the  perfona* 
ance,  for  this  purpofe  make  a  gm: 
noife  and  ditturbauce,  fo  as  to  ren- 
der the  aftora  entirely  inaudibk, 
though  without  offering  peifbnal 
violence  to  any  individuS  or  domg 
any  injury  to  the  houfe*  they  are,  in 
point  of  law,  guilty  of  a  riet,  CBf- 
ford  V,  Brandon^  55  i 

TIME. 

A  patent  dated  loth  May,  contained 
a  provifo  that  a  fpecification  fkoUd 
be  inroUed  within  oue  calendar  mocth 
next  and  immediately  after  the  date 
thereof.  The  fpecification  was  un- 
rolled on  the  lotn  of  June  folluwir.;. 
— Held  that  the  month  did  not  be- 
gin to  run  till  the  day  after  the  date 
of  the  patent,  and  that  the  fpeci£a- 
tion  was  in  time.     Waifim  v.  Fe^i^ 

TOLL. 

A  waggon  returning  from  Loodoo 
loaded  with  dung,  »  not  liable  to  be 

weigaea 
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C9? 


weighed  and  charged  for  overweight 
niKter  13  G.  3.  c.  84,  or  14  G  3. 
c.  82.  hy  carrying  home  two  empty* 
bottles  and  an  empty  baiket,  in  which 
the  produce  of  nufbandry  had  been 
brought  from  the  country  the  (ame 
day.     Chambers  y.  Eavest  393 

TREES. 

1.  A  covenant  in  leafe  to  deliver  up 
at  the  end  of  the  term  all  the  trees 
(landing  in  an  orchard  at  the  time  of 
the  demifcy  "  reafonahle  ufe  and  wear 
*'  only  excepted^'*  is  not  broken  bv 
removing  trees  decayed  and  paft 
bearmgy  from  a  part  of  the  orchard 
which  was  too  crowded.  Doe 
■d.  Jones  etux.y.  Crouch^  449 

2.  Tenant  for  years  cannot  maintain 
trefpafs  de  bonis  afportatis  for  timber 
cut  down  on  the  demifed  premifes. 
Evans  v.  Evans ^  49 1 

TRESPASS. 
See  Trees,  2. 

1.  If  the  owner  of  a  chattel  gra- 
tuitoufly  permit  another  perfou  to 
ufe  it,  the  owner  may  maintain  tref- 
pafs for  an  injury  done  to  it,  while 
It  is  fo  ufcd.     Lotan  v.  Croft ^     464 

2.  If  an  injury  is  received  from  the  im- 
mediate, though  unintentional,  a6i 
of  another,  tlie  remedy  is  trefpafs, 
and  not  cafe ;  and  the  Court  of 
K.  B.  will  not  permit  this  dodrine 
to  be  queftioned  on  a  motion  for  a 
new  trial.  465 

3.  Trefpafs  will  not  lie  for  an  irregular 
diftrefs,  where  the  irregularity  com- 
plained of  is  not  in  itlelf  an .  a^  of 
trefpafs,  but  confifts  merely  in  the 
omiflion  of  fome  of  the  forms  rp« 
quired  in  conducing  the  diftrels, — 
fuch  as  procuring  goods  to  be  ap- 
praifed  before  they  are  fold.  Tn« 
true  con(lni6lion  of  the  provifion  in 
}l  G. 2.C.  19.  f  19*  that  the  party 


may  recover  a  compeofation  for  the 
fpecial  damage  he  luftains  by  an  ir* 
regular  diilrefs  '*  in  an  affson  ofiref- 
**  pafs  or  on  the  cafe f**  is,  that  he  mud 
bring  trefpafs f  if  the  irregularity  be 
in  the  nature  of  an  ad  of  trefpafs, 
and  cafep  if  it  be  in  itfelf  the  fubj^ 
matter  of  an  a6Uon  on  the  cafr 
MeJJing  V.  Ktmhle,  1 1 5 

4.  A  (hop-keeper  may  maintain  tret- 
pafs  for  taking  goodfs  fent  to  him  om 

fale   or  return.     ColwUl  v.  Reevei. 

575 

5.  To  trefpafs  for  uamoorinflr  the  plain. 

tiff's  barge,  the  defen£nt  having 
^  pleaded  merely  the  gttural  iffue,  can- 
not g^ve  in  evidence  that  he  removed 
it*  from  a  (ituation  of  danger  by  the 
plaintiff's  authority ;  or  that  being 
frozen  to  the  barge  of  a  third  per- 
fon  which  the  defendant  was  au- 
thorized to  remove,  the  one  was 
inevitably  unmoored  with  the  other, 
and  that  they  were  both  brought  to- 
gether to  a  place  of  (afety.  MIU 
man  v.  Dolweli^  3^8 

6.  In  trefpafs  fur  running  with  a  cart 
again  (I  plaintiiPs  chaife,  the  defend- 
ant cannot  give  in  evidence  under 
not  guilty  t  that  the  cart  and  the  chaife 
were  travelling  on  the  high  road  ia 
oppodte  dirc^ions,  and  that  the  coU 
lifion  between  them  happened  from 
the  negligence  of  the  plaintiff,  or 
from  tuevitable  accident.  Knapp 
V.  Sal/bury^  ^oo 

7*  If  A.  for  a  fraudulent  purpofe  muet 
his  goods  with  B.'s,  ftill  if  they  can 
be  diflinguifhed,  he  retains  the  pro- 
perty in  them,  and  he  may  maintain 
trefpafs  agatnll  a  perfon  who,  having 
a  right  to  take  B.'&  goods,  ignorantfy 
takes  thefe  g«)ods  of  A.  as  part  of 
B's.    Qolwiuv,  Reeves,  576 

TRIAL,  NOTICE  OF. 
See  Practice,  5« 

TROV£R . 


Sgz 


TROVER. 
Sec  Bills  of  £xcNAifG£»  23. 

LlENy  2.     PLfiADlNGy  4. 


TWO.PENNY  POST. 
S€€  Bills  of  Eschange  14,  tg* 

VARIANCE. 

4bf  Bail  Bond.  Bills  ov  Exchange. 
Pejijuey.    Plsaoxhg. 

f .  f  n  aa  adHon  for  a  malicious  profe^u- 
tioiiy  an  allegation  in  the  declaration , 
that  tlie  perfon  profecuted  was  ac- 

2uitted  by  a  jury  in  the  court  of  our 
^rd  the  kinr^  before  the  kmg  htmfelj\ 
tff .  WeJtfmnJUr^  before  the  Chief  Juf 
iiccf  IS  not  fupported  by  a  record, 
from  which  tt  appears  that  the  trial 
took  place  before  the  Chief  Juilice 
9tNiJlPriuf,  H^oodfordv,ji/hley, 
^m  A  bill  of  exchange  exprefled  on  the 
face  of  it  to  be  ♦*  for  value  deih 
veredf'*  is  Rated  in  pleading  to  be 
'  ■*•  for  aralue  received.'*  This  is  not 
a  material  variance.    Jones  v.  Mars, 

306 
^.  If  a  declaration  ilates  that  on  fuch  a 
day  the  defendant  drew  a  bill  of  ex- 
change,  without  alleging  that  it  bore 
date  on  that  date,  the  day  in  the  de- 
claration is  immaterial,  though  not 
under  a  videlicet.      Coxon  v.  Lyon, 

XOfn 

fE«  But  where  the  declaration  alleged 
that  the  defendant  on,  &c.  made  his 
certain  bill  of  exchange  in  writing, 
tearing  date  the  fame  day  and  year 
aforefaidt  and  the  real  date  of  the 
bill  was  different,  the  v^ri^nce  was 
held  to  be  fatal,  308  n 

5.  In  an  aftioo  by  the  indorfee  agaiufi 
the  acceptor  of  a  bill  of  exchange, 
the  declaration  ftated,  that  the  payee 
indorfed  it,  hit  own  proper  hand  being 
thereimtofubfcribed.  It  appeared  tii at 
the  payee's  name  upon  the  back  of 
the  bill,  'was  written  under  his  au- 
thority,  by  his  wife.     Scmble^  that 
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this  li  no  Tanance  ;  and  at  anynie 
the  defendant  is  not  at  liberty  coob> 
jeA  that  tbe  indorfement  is  oot  is  die 
handwriting  of  the  payee  himlel^ 
after  a  pronufe,  with  a  J^ooiHcdgr  of 
this  circumftance,  to  pay  the  bH 
Helmfley  ▼•  Looiier,  4^0 

6.  In  an  a6^ion  againft  tbedraireraf 
a  bill  of  exchange,  the  declarsioo 
ftatedi  that  the  defendants  made  tbe 
bill  <*  their  own  proper  bandt  bein^ 
thereunto  fubfcribed.''  la  fao, 
their  firm  of  '«  A.  3c  Co  "  was  fub- 
fcribed  to  the  bill.  -^  The  judge  rt- 
fufed  to  nonfuit  for  the  vanance. 
Jonei  V,  Mars,  acj 

7.  To  fupport  an  allegation,  that  to 
an  information  in  Cnancery  agaioft 
T,  Eamy^  **  the  anfwer  of  the  faid 
T.  Eamy  was  filed,"  it  is  enough  to 
put  in  an  office  copy  of  an  anfurer  to 
the  information,  entitled,  "  the  as- 
fwer  of  r.  Eamy,**  although  this  be 
figned  T.  Amej.       Salter  v.  Turm, 

S? 


VENUE. 

See  Pax  I  SH« 

I.  In  an  a^ion  for  fiifpending  a  lanp 
before  plaintiff's  houfe»  to  denote 
that  he  \ept  a  brothel,  the  parifh  lo 
which  the  declaration  flates  tne  houfe 
to  have  ftoc^d  and  the  tort  to  have 
been  committed,  is  to  be  confideir4 
as  venue  merely,  not  aa  local  de&rip- 
tion ;  and  it  is  immaterial  whether 
there  be  any  fuch  parilh  in  exiftenoc. 
Jefferies  v.  Duncgmb,  3 

a.  Jf  a  man  writes  a  letter  with  intent 
to  provoke  a  challengre,  fcals  it  |ipj 
and  puts  it  into  the  poft-oQce  m 
W^ftminfter,  addrcfied  to  a  peifon  ia 
the  pity  of  London,  who  receives  rt 
there,  the  writer  may  be  indided  for 
this  offence  in  the  county  of  Middle- 
fex.     Rex  V.  fVilUawu,  506 

3.  In  an  adiion  on  i  &  2  P.  &  M.  for 
driTiDg  a  'diftrefs  out  of  tl|e  hundred, 

if 
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if  ttie  liundred  in  wUch  tbe  caltle 
Were  dift rained  be  in  one  county  and 
the  hundred  inta  which  they  were 
driven  be  in  another,  the  venue  mud 
be  laid  in  the  latter  county.  Pope 
J.  /.  V.  Davits f  266.  Overruled  by  the 
Court  of  C.  P.     2  Taunt,  252. 

USE  AND  occupation; 

1.  In  an  a£hion  for  ufc  and  occupation, 
where  the  defendant  has  come  in  un- 
der the  plaintiff,  he  cannot  (hew  that 
the  plaintiff's  title  has  expired,  un- 
lefs  he  folcmnly  renounced  the  plain- 
tiff's title  at  the  time,  and  commenced 
afrefh  holering  under  another  perfon. 
Balls  V.  IVe/l woody  1 1 

2.  In  an  action  for  ufe  and  occupation, 
where  the  defendant  did  not  come  in 
under  the  plaintiff,  the  plaintiff  can 
only  recover  rent  from  the  time  he 
has  had  the  legal  eftate  in  him,  al- 
though he  may  have  had  the  equit- 
able «ftate  long  before.  Cobb  v.  Car^ 
f  enter,  13  « 

3.  In  an  a^ion  for  ufe  and  occupation, 
the  property  tax  will  not  be  deduced 
at  Nifi  Prius  from  the  rent  due.  Po- 
cock  V.  Euftace^  18 1 

USURY. 

1.  Semlle^  that  lending  money  on  cow 
tlnuafion  is  ufurious.  Smedley  V.  Ro- 
berts ^  607 

2.  A  bill  of  exchange  is  void  in  the 
hands  of  a  bona  fide  indorfee,  if  it 
was  drawn-  in  confequence  of  an  ufu- 
rious agreement  for  difcounting  it, 
although  the  drawer,  to  whofe  order 
it  was  payable,  was  not  privy  to  this 
agreement.     Ackland  v.  Pearce^  599 

}  In  an  action  on  a  bill  of  exchange,  if 
it  appear  that  the  plaintiff  difcounted 
it  tor  the  defendant,  and  required 
htm  to  take  the  whole  or  part  of  the 
mmount  in  goods,  the  onus  lies  upon 
the  plaintiff  to  prove,  that  the  goods 
were  of  the  faluc  %\  which  they 


Were  eftimated,  for  the  p«!:pofe  of 
rebutting  the  prefuniptioa  that  tho 
tranfa^oD  was  ufuriout.  Daw  ▼• 
Hardacre,  5^^. 

4  In  an  a£lion  by  the  indorfee  of  a  biu 
of  exchange,  although  it  appear* 
that  the  plaintiff,  in  difcounting  it» 
requhrd  tne  indotfer  to  take  part  in 
goods  \  dill,  if  the  latter  voluntarily 
acceded  to  that  propofal  as  advan- 
tageous to  him,  the  plaintiff  is  not 
bound  to  prove  that  tne  goods  were 
of  the  eftimated  value,  and  the  bur- 
then of  proof  lies  upon  the  de- 
fendant if  he  would  impeach  the 
tranfadtion  as  ufurious.  Coombe  v. 
Mi/esy  SSS 

5.  Where  a  fa6lor  advances  money  to 
purchafe  goods,  if  he  receives,  beud^ 
legal  intercft,  a  higher  commifliooi 
on  thcfe  purchafes  than  he  would 
have  been  contented  to  take  had  he 
not  advanced  the  money,  the  tranF- 
adlion  is  ufurious.  Harris  v«  Bof-" 
ton,  345 

6.  In  an  adlion  for  ufury,  the  for- 
bearance was  laid  to  have  been  ffoni 
the  21  ft  of  April.  On  that  day,  the 
borrower  received  from  the  defend- 
ant, as  part  of  the  fum  lAit,  a  cheque 
which  was  void  for  want  of  a  ftam]^. 
This  the  borrower  the  fame  day 
paid  into  hii  bankers,  who  imme- 
diately pave  him  credit  for  the 
amount,  but  who  did  not  themfelves 
receive  payment  of  it  till  the  fol- 
lowing day. — Held,  that  as  to  this 
fum  there  was  no  forbearance  till*the 
2 2d,  and  that  there  was  thus  a  fatal 
variance  between  the  declaration 
and  the  evidence.  Borrodaiie  q,  t,  v. 
Middletony  55. 

7.  If  one  a6ting  as  a  broker,  get  bills 
difcounted  by  another  perfon  at  lepal 
intereft,  the  tranfa6^ion  is  not  ufu- 
rious, however  large  a  commiflion 
be  may  himfelf  receive.  Therefore* 
where  the  acceptors  of  a  bill  of  ex- 
change tainted  by  ufury  applied  to 
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tbe  drawer  to  difeonnt  other  bills 
for  tbem,  to  enable  them  to  take  it 
up,  and  he  agreed  to  get  them  dif- 
counted  by  another  perfon  on  teceiv- 
ing  for  himfelf  los.  percent,  beyond 
the  legal  interefts  and  bills  were  ac* 
cordingly  accepted  by  them,  which 
be  got  difcouuted  purfuant  to  the 
terms  of  the  agreement, — it  was 
held  that  theie  bifis  were  valid  in  the 
hands  of  a  bona  fide  indorfee,  al- 
though the  perfon  who  got  them 
difcounted  was  liable  to  a  penalty 
for  taking  excefliTe  commiiRon. 
Dagnatt^.fVyllc^  33 

WAGER. 

!•  An  afUou  cannot  be  maintained  on  a 
wager  on  a  point  of  law  in  whicli  the 
parties  have  no  iutereft.  Henl'm 
▼.  Gerft^   *'  408 

%•  An  a^ion  lies  on  a  wnger  on  a  horfe 
race,  if  neither  of  the  fums  betted  by 
the  parties  amounts  to  lol.  and  the 
face  itfelf  is  run  for  the  fum  of  50I. 
or  upwards.     M^'Alltfier  v.  Ha  den, 
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WARRANTY. 

See  Horse,  2,  3.    Insurance,  7.25. 
26,  27.  30. 

WILL. 
See  Evidence,  7,  8. 

WITNESS. 

ftr  Atesting  Witness.    Prac- 
tice, I. 

] .  A  creditor  of  a  bankrupt  who  has 
not  proved  his  debt  under  the  com* 
mifiion,  is  a  competent  witncfs  to 
fupport  the  commiflion,  although 
not  to  increafe  the  e(late.  fVilltami 
▼.  Stevens,  301 

2  In  an  adlion  for  the  value  of  goods 
furnifhed  on  the  defendant's  credit 
to  a  third  perfon,  that  perfon  is  not 
a  competent  witnefs  for  the  plain- 


• 

'  tiff,  frithout  a  releafe;      n^rtgitr. 
Wardiif  2ca 

Q.  If  this  perfon  be  a  nnrried  wo- 
man living  apart  from   her  hufband, 

\  whether  be  muft  be  relemf^d  to  ren- 
der her  a  competent  witnefs  ?       lb, 

3.  In  an  adion  by  the  indorfce  agaicft 
the  drawer  of  a  bill  of  exchange,  a 
prior  iodorfer  if  a  competent  im- 
nefs  to  prove  that  the  defeodm 
promifed  to  pay  the  bill  after  it  bi 
become  due.     Stevens  v.  Lynch^  331 

4*  In  an  adtion  of  trefpafs,  a  co-tr^- 
paffer  not  fued  is  a  competent  witnefii 
lor  the  plaintiff ;  but  if  one  of  fede- 
ral defendants  allows  judgment  to  go 
by  default,  he  is  not  a  competent 
witnefs  for  the  plaintiff,  although  he 
is  for  his  co-defendants.  Chapman 
T-  Graves,  %l\^ 

5.  In  an  adtion  by  the  aflignecs  of  a 
bankrupt,  the  petitioning  creditor 
is  not  a  competent  witnefs  to  fup- 
port the  coomiiflion,  altbourh  be 
may  be  called  on  the  other  fide  to 
prove  it  invalid*     Green  v.  Jones ,411 

6.  If  a  witnefs  unexpededly  give  evi- 
dence againfl  the  party  calling  him  ; 
although  his  evidence  cannot  be  in 
part  relied  upon  and  the  reft  of  it 
difproved,  it  may  be  entirely  n-pu- 
diated,  and  witneffes  may  be  en  lied 
on  the  fanu!  fide  to  coniradicl  him. 
Alexander  v.  G'thfcn^  ^^d 

7-  A  witnefsfor  the  purpofeofrefrefhing 
his  memory,  may  refer  to  entries  ia 
a  book,  which  he  did  not  write  with 
his  own  hand,  but  which  he  regu- 
larly exammed,  from  time  to  time, 
foon  after  tliey  were  written,  and 
while  the  fafis  flated  in  them  were 
frefh  in  his  recolle&on.  Bur  rough 
V.  Martin^  i  la 

"8.  In  a  regular  examination  upon  the  voire 
dire^  before  the  examination  in  chief, 
a  witnefs  may  be  interrograted  as  to 
the  contents  of  written  loftniments 
not  paodoced;  but  this  cannot  be 
done  after  the  exaflaiaatioa  in  chief, 

although 
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althoach  the  only  objed  of  the  quef* 
tions  then  put  be  to  (hew,  that  the 
witneft  is  interefted«  Howell  ▼.  Lock, 

9.  Any  queilion  mty  be  put  to  a  witneft 
in  crott-examinationy  the  anfwer  to 
which  may  have  a  tendency  to  dif- 
credit  him ;  but  if  fuch  a  queftion 
be  cdkteral  to  the  matter  in  ifliie. 


the  anfwer  which  the  witoefs  pves 
muft  be  taken  as  conclufivey  and 
other  witnef&s  cannot  be  called  to 
contradift  him.      Hartit  ▼.  Ttppettf 
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